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APPELLATE CRIKINAL,

Before Sir Jokn Becuniond, Chisf Justice, and Al Justice NoJ, Wadia.
SAKHARAM RAOI PAWAR (ORIGINAL ACCUSED), PETITIONER 7. KMPLEROR.*

Indian Penal Code {Act XLV of 1860), sections 183 and §9-—FPudlic uofficer—Public
afficer acting hona fide though 7n ex

i3 af aulhorily—Resistaiice offeved Ly the uecused,
whether justifichle—Ivrigation dues i arreci—Aticchitent of goods by Mamiafder’s
order—Delegation of authority by Collector fo Mamdatdar must e proved— Land
Revenue Code (Bon. Act V of 1879), section 154,

The langnage of section 183 of the Indian Penal Cade, 1860, is not controlled Ly
section 89 of the Code. That section is designed o protect o public servant and o
Jimit the smount of resistance which may be ofiered to him.  Section 183 en the
other hiand is not a section for the protection of the pullic servant Lut enables Lim
to take the ofiunsive and prosecute anybody who resists the taking of yroperty by
Iaawful authority. The resisiance to the act of o public officer acting Lona fide,
though in excess of his authority, may well give rise to some charge in the nature of
assault but i cannot atford any foundation for a prosceution under section 183 of the
Indian Penal Code, 1860,

B owned certain lands in respect of which he was in arrcar with irrigation dues. He
sold the sugar cane grown in the Jands to one R, who emgloyed the accused to trush
‘the sugar cane into jaggery. The jaggery was being vemoved in two earts when it
was attached by the Talathi in vespect of the irrigation dues in arrear fremt BB, The
accused removed the cavts from the custody of the Talathi and took them away with-
out doing any act of violence. He was charged under section 183 of the Indian Penal
Code. The First Class Magistrate convicted him. The conviction was upheld by
the Sessions Judge. The accused having preferred a revisional application to the
High Court, two ypoints were urged, first, that there wes no evidence on the record to
show that the Collector had delegated to the Mamlatdar his authority to act under
’srgction 154 of the Land Revenue Code, under which the moveable property of the

"defaulter could be distraiped ; secondly, that the jageery could not be seized vnder

section 154 as the defaulter B had sold the sugar cane to R and thereforene prosecution
could lie under section 183 of the Indian Penal Code.

Held, setting aside the conviction, (1) that nnder the Land Resenue (ode, seetion
154, it was the Collector who had the yower to enforce yayment of land revenue
in arrear and the Mamlatdar could only act Ly showing that the Collector had
delegated to him the particular power in question and there being an omission to
prove the delegation of anthority the conviction was illegal :

Gangaren Hatirem v. Dinkar Ganesh,? followed ;

(2) that the aceused was entitled to resist peaceably the wrongful eet of the
Talathi in seizing the jaggery which did not in fact belong to the defaulter B, and

*Criwinal Revision Application No. 503 of 1934.
W (1913) 37 Bom. 542,
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therefore he could not be convicted under section 183 of the Indian Penal
Code, 1860 ¢

Queen-Ewmpress v. Tiruchitiniabale Puthan,™ disapproved.

CriMivaL REvVisioN APpLICATION against the order passed
by K. K. Kumthekar, Sessions Judge, Ahmednagar, con-
firming the convietion and sentence passed by V. (. Gupte,
First (lass Magistrate, Rahuri.

Offence under section 183 of the Indian Penal Code.

One Baban Mohomed owed an amount of Rs. 25(—8-0
as irrigation dues to Government, for water taken by him,
to maintain the sugar cane crop in survey number 25 in the
vear 1932-33. On April 16, 1933, the jaggery was being
carried to Kopargaon in two bullock carts.  On the way 1t
was attached by the Talathi who divected that the carbs.
be taken to Mamlatdar’s office at Kopargaon. It was
alleged by the prosecution that the accused stopped the
carts and forcibly took them to a Marwadi’s shop nobtwith-
standing the intimation that the jaggery was attached by
the Mamlatdar. The accused was, therefore, charged under
section 183 of the Indian Penal Code.

The accused denied having committed the offence and
pleaded that thie sugar cane for 1932 was sold by Baban’s
brother to one Raichand by a deed dated September 19,
1932 ; that Raichand had given the crop to the accused,
for crushing it into jaggersy and that he was carrying the
Jaggery to Raichand’s shop.

The tryimg Magistrate held that exhibit 1C was the general
order of the Mamlatdar to make recoveuies for irrigation
dues, stating the name of Baban, among other defaulters,
as the debtor for the amount of Rs. 250-8-0; that the
i}::.cuse('l offered 1esistance to the ml'iing of jaggery by the
Talathi whom he knew to be a public servant acting under
lawful authority. The Magistrate therefore convicted the
aceused of the offence under section 183 of the Indian Penal

@ (1896) 21 Mad. 78,
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Code and sentenced him to two months’ simple imprisonment
and a fine of Rs. 50.

On appeal the Sessions Judge confirmed the conviction
and sentence observing as follows :—-

* Assuming, however,for the sake of argument that the jageery was attached by the
Talathi on the undersianding that it helonged to ¥aban and was from Baban's cane
and assuming for the sake of argument that it did not really beleng to Baban, stitl
also the Talathi was doing his duty lavfully, and s#ill the acensed’s olstruction
or resistance would make Iim Hable under section 183 of 1he Indian Penal Code
(vide 1LL.R. XXI Madras, page 78). ‘The present case is much stronger than the
Madras caze.”

The accused applied in revision to the High Court.
C. H. Carden Noad, with J. G. Rele, for the applicant
(accused). ‘

B. (. Rao, Assistant Government Pleader, for the Crown.

Bravymont €. J. In this case the accused applies in
revision against his conviction by the First Class Magistrate
of Rahuri under section 183 of the Indian Penal Cede, the
conviction having been upheld by the Sessions Judge of
Ahmednagar. Section 183 provides that whoever offers
any resistance to the taking of any property by the
lawful authority of any public servant, knowing or having
reason to believe that he is such public servant, shall be
punished as therein provided. So that, in order to bring
the section into operation, there must be resistance to the
taking of property by the lawful authority of a public servant.
The facts are that a man named Baban owned certain land
in respect of which he was in arrear with his irrigation dues.
He had sold the sugar-cane grown In that land to a man
named Raichand, who had emploved the accused to crush
the sugar, and the jaggery was being removed in two carts,
when it was attached by the Talati in respect of the
irrigation dues in arrear. The accused subsequently removed
the carts from the custody of the Talati, and took them
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away, but no act of violence is alleged. Under section 57
of the Bowbay Iorigation Act, 1879 (Bom. VII of 1879),
it is provided that any instalment of Irvigation ducs 1ot
paid on the dae date hhs‘ll be recoverable according to the
law and under the vales for the time being in force for the
recovery of arrears of ] E vevenue. The section of the
Land Bevenue Uode under which the seizure of these carts
i sought fo be justified is section L’}é which prowdeg tbn
ter’s moveable prope

the Collector mas cause the defaul
to be distrained and sold.

Twe objections are taken to the conviction, one technical,
and one on the merits. The technical objection is that it
it not proved that the Talati was a public servant. The
Talati put in an authority from the Mamlatdar avthorising
lvini to seize the crops of bab:m. tha,t authority being Hix. 10,

(sl

But it was not proved that the Mamlatdar had power to
give that authority to the '}_alat-l. Under the Bombay
Land Revenue Code it is the Collector who has the power
to enforce payment of land revenue In arrears, and the
Mamlatdar can only act by showing that the Collector has
delegated to him the particular power in question. That
was laid down by this Court in Gengarem Hatiram v. Dinkar

Goneslh. In ‘mis case there 1s no evidence on the record

to show that the Collector had delegated his authority to
act vnder section 154 to the Mamlatdar. The Assistant
(rovernment Pleader says that this point was not taken
in the lower Court, and ought not to be taken now, but it is
plainly open in revision for an accused person to say that
o the face of the record the prosecution has not proved
its case. It is not for the defence to point out to the
prosecution any missing link in the chain of proof. The

W (1918} 87 Bom. 542,
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omission to prove the authority of the Mamlatdar is, in my
opinion, fatal to the conviction.

The other point taken is this, that under section 154 what
can be distrained and sold is the moveable propesty of the
defaulter. The defaulter wos Baban, and on the facts
proved the jaggery in these carts was no longer the moveable
property of Baban. It had been sold to somebody else,
and that being so, 1t could not be seized under section 154.
The learned Sessions Judge held that even if that was so,
inasmuch as the Talati was acting bone fide, thongh in
excess of hig aunthoritv, the prosecution would lie under
section 183, and he relied on a decision of the Madras High
Court, Queen-Empress v. Tiruchittambele Pathan.®  In that
case property had been seized in execubion by the officer
of the Court, and it was held that the officer of the Court
was acting bong fide, bub in fact had seized the property
of the wrong person. Nevertheless the Court was of
opinion that the accused cculd be properly convieted
under section 183 for resisting the execution. That case
has stood for a good many vears, and seems to have
found its way into the text-books. But we have been
referred to no auwthority in this Court in which it has
been recognized, and I am clearly of opinion that the
decision was wrong. The Court held that the language
of section 183 of the Indian Penal Code was controlled by the
language of section 99. Now section 99 provides that there
is no right of private defence against an act which does not
reasonably cause the apprehension of death or of grievous
hurt, if done, or attempted to be done by a public servant
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acting in good faith under colour of his office, though that |

act may not be strictly justifiable by law. That section,
~‘therefore, is designed to protect a public servant, and to

@ (1896) 21 Mad. 8.
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1933 limit the amount of resistance which may be offered to
saxmama him. Seetion 183, on the other hand, is not a section for
B the protection of the public servant, but enables him to take
BMBEROR  the offensive and prosecute any body who resists the taking
Beaumant C. 1. of prgperty by lawful authority. It is one thing to provide
that a public servant who is acting bone fide in the exercise
of Lis office, thongh in excess of his authority in fact, is to be
protected from acts of violence. 1t is guite another thing
to say that such a public servant, being in fact in the wrong,
may prosecute anybody for resisting peaceably his wrongful
act. Resistance to the act of a public officer acting bona fide
though in excess of his authority may well give rise to some
charge in the nature of assault, but it cannot, in my opinion,
afford any foundation for a prosecution under section 183.—_
The language of section 183 iy perfectly plain. It applies
to resistance to the taking of property by lawful authority
of a public servant, and there are no words in that section,
as there ave in section 99, extending the operation of the
section to acts which are not strictly justifiable by law.
In nuy opinion, therefore, we ought not to follow the case
of Queen-Limpiess v. Tiruchittambale Pathan,® and we are
bound to hold that in this case there being no allegation of
violence on the part of the accused, the accused was entitled
to resist peaceably the wrongful act of the Talati in
selzing the jaggery which did not in fact helong to the
defanlter.

The application must be allowed, and the conviction and
sentence set aside. The fine, if paid, will be refunded, and
the bail bonds cancelled.

N, J. Wapta J. [ agree.

Rule made absolute.
Conviction and sentence set aside,
J. G. R,

W (1896) 21 Mad. 78.



