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APPELLATE CRIMINAL.

January 16

Before Sir John .Beaumont, Chief Justice, and Mr. Justice N. J. Wadia.

1935 CHHOTAN HASMAT ALI (o riuikal  AccrrsBo), PETmoxER v. EMPfcROK.*

Onmiricd Froceiure Code (Act V o f W ^ ) ,  section 562 (1)—First offenders—Previous 
conviction under the Bombay Freftention of Gambling Act— Apjilicabilitij of the section 
— Bmnbaij Prevetitioji of Gnmbling Act {Bombuy Act IV  of 18S7), nkction 12.

Section 5&'2 (1) of the Criminal Procedure Code, 1898, applies to a person convicted 
of an ofJaiice punisliaWe Tiith imprisonment of not more than a certain period 
and that sub-secfcion, unlike sub-section (2.4), which only capplies in the case of 
convictions iinder particular sections of the Indian Penal Code, covers the case of 
a conviction under any Ia%v and is not limited to a conviction imder the Indian. 
Peaal Code.

A conviction imder the Bombay Prevention of Gambling Act, 1887, is a “  previous 
conviction ”  witliin the meaning of sectioai 562 (I) of the Criminal Procedure Oodê  ̂
18SS, and therefore the benefit of the ijrovisions of that section cannot 1-e given 
to an accu.sed person who is subsequently convicted of an otienee under the Indian 
Penal Code.

Cp j m i n a l  E e v i s i o n  A p p l i c a t i o n  against the order made 
hy N*. jr. Sheikh, Sessions Judge at Surat, varying the order 
passed by D. A. Patel, First Class City Magistrate, Surat.

The accused was charged mth the offence under section 
457 of the Indian Penal Code for having committed lurking 
house trespass by entering the house of the complainant .at 
night in order to commit theft. The accused was convicted?' 
of the offence under section 457 and in convicting the accused 
the Magistrate observed as follows :—

“ The accused is about 24 years of age. He has one previous conviction on 
December 20, 193a, under section 12 of the Prevention of Gambling Act admitted by 
him. He ia tKeifeioie not eligible iox tlie concession given under section 562 (1) 
of the Criminal Procedure Code. Also he could not give any security. He is therefore 
sentenced to rigorous imprisonment for two months and to pay a fine of Rs. 25, in 
default to undergo rigorous imx>riaonnient for two raonths.”

On appeal the Sessions Judge confirmed the conviction 
and as to sentence he ordered that the accused be released 
on his furnishing a solvent surety for Rs. 100 and a personal

* Criminal Pvevision Axjplieation No. 44.4 o! 1034.
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'recognisance of tlie like aixioiint for a period of sis inoiitlis 
by giving him tiie benefit of section 562 (1) of tlie Criminal 
Procedure Code. His reasons were as foilows :—■

“ The learned ]\Iagistrate refi'aiiied from giving the beiieiit of section 562 rnider 
the belief that ine convictions under the local laws; debarred criminals from getting 
advantage under section 562. In 1 Ori. L. J. 1091 it decided that a conviction 
nndoT the local law did not come under the purview of section 75, Indian Penal Code, 
siad t]i0 pi'ovi.'iions of that section cannot be applied -witl-!. referom’e to such 
a conviction. On the analogj" of this ruling I hold that the conviction nnder the 
■Gaming Act should not be considered and the aj)pellant be given the 'benefit, of 
section 562 (1), Criminal Procedure Code.”

The Government of Bombay applied to the High Coiixt.
Dewcmi BaJiadur P. B. Sliingne, Grovernnient Pleader, for 

the Crown.
R. B. Kanicmala, for the accused.
B e a u m o n t  C. J. This is a revision application by the 

•Government of Bombay which raises a short point of law. 
The accused, who is a man of twenty-four years of age, 
was convicted by the First Class Magistrate of vSurat under 
section 457 of the Indian Penal Code, and as lie had a 
previous conviction against him under section 13 of the 
Bombay Prevention of Gambling Act, 1887, the learned 
Magistrate was of opinion that it was not oj>en to him to 
give the accused the benefit of the provisions of section 662 
o f the Criminal Procedure Code relating to first offenders. 
On appeal the learned Sessions Judge of Surat was o f opinion 
that the pro%dsions of section 562 (1) of the Criminal
Procedure Code could be applied to the case, on the groimd 
that the previous conviction being under a local law, did 
not prevent the operation of the section. The learned 
Judge considered that there was some analogy between 
the present case, and the case of King-Emperor v. Khan 
Muliammad, which dealt with the construction of section 75 
o f the Indian Penal Code. But there is clearly no assistance 
to be derived from a decision under section 75 of the Indian 
Penal Code, because that section deals only with previous

1 Cr. L. J. 1061,

Ck s o t a s tHASilAT
t'.Empejjok

1935



^  coii'vdctioiis under specified cliapters of tlie Code, and
Chhotak a conviction under some other law would not attract the

operation of the section. Section 562 {1} is expressed in. 
em?eeqi. language. It apphes to a person convicted of an

offence punishable with imprisonment of not more than 
a certain period, and, in my opinion, that,sub-section, unlike 
sub-section which only applies in the case of convictions 
under particulai* sections of the Indian Penal Code, covers 
the case of a conviction under any law, and if that is the 
correct construction of tlie operative part of the section, 
it is. in nrv' opinion, impossible to limit the previous 
conviction which prevents tlie operation of the section 
to a conviction under the IncUan Penal Code. The actual 
words of the sub-section are, “ and no previous conviction 
is proved against the oilender The oifence under section 12 
of the Bombay Preventioii of Gambhng Act is not a very 
serious oiiente, but still it is an oSence, and the word 

conviction is act ually used in the section. In my opinion, 
therefore, a conviction under the Bombay Prevention o f  
(Gambling Act is a “ previous conviction ” , and that being so, 
the learned Magistrate was right in thinking that lie could 
not apply the provisions of section 562 (J). We must,, 
therefore, allow the application, and set aside the order of tli6̂  
learned Sessions Judge. Having regard to the fact that 
the accused, who was sentenced to two months' rigorous 
iinprisonment, and a fine, was released on bail after eighteen 
da3''K, as long ago as the middle of July, I think it is not 
desirable to direct his re-arrest, and we, tlierefore, red.uce' 
the sentence passed by the Magistrate to the period already 
midergone, and cancel the sentence of fine.

N. J. Wadia J. I  agree.

Order set aside.
J . G . Pv.
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