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Before Mr. Justice Eangneka-r and Mr. Justice Dimiia.

AHMAD ABDUL RAZZAK a ^ d  o t h e r s  ( P l a k t i t t s )  v . JAMALA BINT I Q 35
MEHIil (Dei’ema^tt).* Jamanj 17

Provident Funds Act ( X I X  o f 1925), section 2, dam e {c) and section 3, sub-section (2)

— Depewla,nt‘'\ mmmwj of—Provident Fund—Deceased- Mahoniedan nominuting 
Ms v:idov; to receive amount—-Suit by nephews for share in Fund—Suit bad.

A  Ivlaliomedan died leaving him surviving tho plaintiffs, a?1io -vrere kis aephews and 
the defendant, liis 'ividow. He \vas a subscriber to tlio Provident Fund of the Aden 
Port Trust, and at liis death there was a aum, standing to liis credit in the fund.
Under tlie rules of the fund tlie subscz-iber liad nominated the defendant as a nominee 
and as the person entitled to receive the whole am,ount due to him. Plaintiffs having 
sued for a declaration that as heirs of the deceased, they were entitled to a share in 
the amount of the fund :

Held, (1) that the defendant was absolutely entitled to the amount standing in the 
fund to the credit of the deceased subscriber;

Ma Kyway v. Ma Mi Lay,'-^  ̂referred to ,*

(2) that the amount did not form part of the estate of the deceased and 
the plaintiffs’ suit v̂as bad.

Civil E eference made by E. Weston, District and 
Sessions Judge, Aden.

Suit for sliare in Provident Fund.
Tlie material facts are set out in the judgment of tlie 

Court.
No appearance for tlie plaintifis.
P. A . Dlm wa, for tlie defendant.

Pi,ANG]SiEKx\Pv J. This is a civil reference by tlie District 
and Sessions Judge of Aden under section 8 of Eegulation VI 
of 193S (Aden) in a suit pending before him. That section 

„ provides :—
“ (I) Where, before or on the hearing by the District Judge of a suit or an appeal 

in which suit or appeal the decree is not subject to appeal, or v?here, in the execution

*Civil Reference No. 2 of 1934.
(1928) 6 Rang. 682.



193 5 of any such decree, any question of law or lisage having the f orce of law arises on which 
A b ^ d  District Judge entertains reasonable doubt, the District Judge n^ay either of his
Abdxil oAvTi motion or on the application of any of the parties draw up a statement of the

facts of the case aud the point on which d.oubt is entertained and. refer such statement 
------  -with his own opinion on the point for the decision of the High Court of Judicature at.

MangneJcarJ.

Accordiiigiy tlie learned District Judge has made this 
leference. The siiit which has given rise to this reference 

•was brought h j  the nephews of one Idriss Abdul Eadir 
against his widow. Idriss Abdul Kadir was an employee 
of the Port Trust at Aden and died on January 7, 1933, 
and there is no question that the parties are his heirs under 
the Mahomedan law. He was a subscriber to the provident 
fund of the Aden Port Trust, and on his death there was a. 
sum of Es. 4,070 and odd staarding to his credit in the fund. 
Under the rules of the fund the subscriber had nomin,ated 
his widow, the defendant, as a nominee and as the person 
entitled to receive the whole amount due to him. The 
plaintiffs claim that although the widow was entitled to 
recover the amount in the first instance from the fund, the 
amount was divisible under the Mahomedan law as being 
part of the estate of the deceased Idriss among his heirs.

The question which arose for decision and which has been 
referred to us is, whether the provident fund forms part of 
the estate of the deceased and as such devolves on his heirs 
in accordance with Mahomedan law, or, whether by reason 
of the provisions of the Provident Punds Act and the rules 
made thereunder it vested in the widow absolutely free 
from any claim from the other heirs of the deceased 
subscriber.

Section 3 of the Provident Funds Act, X IX  of 1925, 
sub-section (2), provides, omitting unnecessary words, as. 
follows;—

“ Any sum standing to the credit of any subscriber to ,___ any such Fund at th&
time of his decease and payable under the rules of the Fund to any dependant of the
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subscriber, . . .  or to sucli person as may be authorised by laTv to receire payxaeai:. 
on his'belia.lf, shall, subject to any deduction (to -whioh it is not necessary to 
refer), . . . vest in the dej^endant, and shall. . .  be free froixi any debt or other 
liability incurred by the deceased or incurred by the dependant before the death 
the subscriber . . . ”

Dependant is delined by section 2, clause (c), as 
meaning a wife, husband, parent, cliild, etc. It is cleâ r that 
according to tliis definition tlie plaintiffs d.o not fall witliin 
tlie expression dependants ” imder tlie Act. It  is also 
clear, from sub-section (2) of section 3, that the amount 
standing to the cxedit of the subscriber vests in the 
dependant,, and as in this case the dependant was Dominated 
by the subscriber himself as the person entitled to receive the 
fnnd on his death, it v/oiild vest in the widow as a dependant 
and the nominee. Section 5 deals with the rights of the 
nominees. It mns in the terms following :—

“  (1) STibjecfc to the provisions of this Act, but otherwise notwithstanding any­
thing contained in any law for the time being in force or any disposition, whether 
testamentary or other’W'ise, by a subscriber to, or depositor in, a Government or
E.all'vpay Provident Fund of the sum. standing to his credit in the Fund, or of any 
part thereof, any nomination, duly made in accordance -with the rules of the jFund, 
which purports to confer upon any person the right to receive the ’whole or any part of 
such sum on tho death of the subscriber or depositor, shall be deetaed to confer such 
right absolutely, until such nomination is varied . . . ”

The rest of the section is not material. Now, although 
the section refers to a Government or a railway provident 
fund, section 8 says that any provident fund established for 
the benefit of its employees by any local authority shall 
be governed by this Act as if such, provident fund were a 
Government provident fund and such local authority were 
the Government.

It was admitted in this case that the provident fund of the 
Port Trust is one in respect of which a declaration under 
section 8 of the Provident Funds Act conld be made and 
was made. Having regard to the clear terms of the
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provisions of tlie Act, we liave not the least doubt tliat the 
nominee of the subscriber is absolutely entitled to the 
amount standing in the fund to the credit of the deceased 
subscriber. Section. 5 gives the nominee the right to receive 
the amount absolutely. Section 3 says that the fund vests 
in the dependant and exempts it from any debt Vvdiich the 
deceased himself may haÂ e contracted or which the 
dependant may have contracted before the death of the 
subscriber. That being so, it is clear that it does not form 
pait of the estate of the deceased and the plaintiffs’ suit was 
bad.

The view which we have taken is supported by a decision 
of the E.angoon High Court in llffi Kyumj v. Ma Mi Lay 
The contest there was between a sister of the subscriber 
who was his nominee and his own widow, and it was held 
that the sister as the nominee defeated the title of the widow, 
even though she was a dependant.

In this view, AVe answer the question raised by the District 
and Sessions Judge on the first part in the affirmative. The 
second part of the cpiestion is in the negative. We would 
alter it and the question would be whether the sum in 
question does form part of the estate of the deceased, and 
we answer it in the negative. Accordingly the case will 
go doŶ Ti for final disposal.

As the reference Was made on the application of the 
plaiiitiSs, it seems to me that the costs of this reference 
must be paid by the plaintiffs.

B i v a t i a  J . I agree.

Ansiver accordingly.

Y .  V . D .

(1928) 6 Rang. 682.


