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APPELLATE CIVIL.

Before Sir John Seamm?it, Chief Justice.

1934 EI-IOEI SHANKERJl SAMALJI (o eig ikal  d e p e n d a n t ), A p p lic a n t  v. PATEL 
D e c m ^ j' 21 yjjAJI^'LL BAPALAL, 3ia n a C4EE op th e  e sta te  op SHETH TRICDMLAL

G IK D H A R L ^U . ( okig tsal  p l a in t ip i ’), Op p o n e n t .*

Civil Procedure Code {Act V of 190S), section 24—Transfer of suit— Transfer if
culmimstrative order— Practice.

Where more tliaii one Subordinate Judge is attached to any Court there can be no 
objection to suits filed in that Court being entered in a single list, and it is competent 
to the senior Subordinate Judge of that Court to allocate the business amongst the 
various Subordinate Judges. But there is a clear distinction between orders of 
transfer and administrative orders allocating business to the Courts of particular 
Judges.

If the order is an order for transfer, it can only be made by tlie High Court or the 
District Court under section 24 of the Civil Procedure Code, 1908.

When once a Judge has taken cognizance of a suit any order removing that suit 
from his file is an order of transfer and it cannot be regarded as a mei'e administrative 
redistribution of business.

Civ il  R e v is io n  A p p l ic a t io n  from  an order passed by
C. IsT. Desai, First Class Subordinate Judge, Abmedabad.

Transfer of suit.

The material facts are set out in the judgment of the'  ̂
learned Chief Justice.

E. D. Tlialcm', for the applicant.
1. B. Desai, for the opponent.

B e a u m o n t  C. J. This is an application in revision against 
an order made by the First Class Subordinate Judoe of 
Ahmedabad by which he directed that suit No. 538 of 1932 
be transferred to the Court of the Second Joint Subordinate 
Judge from that of the Third Joint Subordinate Judge. It 
is argued that that order was made without jurisdiction.,

Civil Revision Application No. 445 of 1933.



Section 24 of the Givii Procecliu?e Code X3rovides tliat orders
for transfers of suits mav be made by tbe Hicrli Gourfc oi the Shâikeeji

•  ̂ fc'AM.lLjr
'' District Court, and it is contended, therefore, that this  ̂
being an order of transfer, the learned First Class Subordinate bS alIl
Jydge was not competent to make it. On the other hand. .f.
for the respondent it is -said that this is Bot an order for 
transfer, that the sii.it was filed in the Court of the 
Subordinate Judge of Ahmedabad, and that it was competent 
for the senior Subordinate Judge of that Conrt to make an 
administrative order transferring it from one of the Subordi­
nate Judges attached to that Court to another. I directed 
the apx3hcation to stand over, because I thought it desirable 
to ascertain what the practice in the various districts is in 

' relation to this matter. From inquiries which the Registrar 
has made, it seems to be the general practice, where more 
than one Subordinate Judge is attached to any Court, for 
suits filed in that Court to be entered in a single list and for 
the senior Subordinate Judge of that Court to allocate the 
business amongst the various Subordinate Judges. In 
the case of suits relating to matters of over Es. 5,000 the 
matter is bound to go to a First Class Subordinate Judge, 
but otherwise the suits can be assigned to difierent Judges 
so as to ensure that they are all kept equally busy. . There 

fis, in my opinion, no objection to that practice, because 
I think that under the Bombay Civil Courts Act, 1869, the 
Subordinate Judge’s Court is one, notwithstanding that 
more than one Judge is attached to that Court. It appears 
also generally to be the practice for the senior Subordinate 
Judge, where necessary, to re-arrange the lists of Ms Judges, 
and if he thinks that two suits relate to the same subject- 
matter, or that for any reason they can be conveniently 
tried together., or if business has become congested in one 
J'udge’s Courts or for some other reason a, redistribution is 
\-equired, he naakes the necessary order. That again seems
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1S34 a practice to wliich. no objection can be taken, provided
Shakkerji the order does not amount to an order of transfer. The

V. ' practice as to the date at which these orders are mad^^
varies in different districts. In some districts the order is 

t o m K '. J. sometinies made after the Judge has taken cognisance of
the suit but before any evidence has been heard, and in 
other districts it is sometimes made after the evidence has 
commenced. In my opinion there is a clear distinction 
between orders of transfer and administrative orders 
allocating business to Courts of particular Judges. When 
once a Judge has taken cognisance of a suit, it seems to me 
that any order removing the suit from his file is an order of 
transfer. It may be that no serious inconvenience î  
occasioned by such an order if the Judge has not commencej 
to hear the evidence; but that is not the point, 
order is an order for transfer, it can only be made by the 
District Judge or the High Court, and in my opinion, once 
a Judge has taken cognisance of a suit, any order removing 
the suit from his file is an order of transfer, and cannot be 
regarded as a mere administrative redistribution of business, 
i^ow in the present case the suit which was transferred, 
i.e., suit No. 538 of 1932, was commenced in the year 1932, 
and was in the hst of the Third Joint Second Class Subort-^ 
nate Judge of Ahmedabad. On November 10, 1932, issues 
were framed in that suit, so that the learned Judge had 
clearly taken cognisance of the suit. At some time in the 
year 1932 another suit, No. 1366 of 1932, was commenced, 
and that was assigned to the Second Joint Second Glass 
Subordinate Judge at Ahmedabad. As I have said, the 
order under revision purports to transfer the suit No. 538, 
in which the learned Third Joint Second Class Subordinate 
Judge had framed issues, to the Second Joint Second Glass 
Subordinate Judge. That order was, I think, made without 
jurisdiction by the First Class Subordinate Judge. That?
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l)emg so, the application must be allowed, and the ordeT 
of the First Class Si^bordinate Judge must be set aside, 
I have not considered the question as to transfer on its 
merits, because, in my v ie w , if an application fox transfer 
is to be made, it shonld be made to the District Judge. 
Application allowed with costs.

Application, allowed.

Y . V. D.

SHAKKmilSA:vt.̂ i„Ti
'P.

Vkajlal
E A P A L A t

Bmumont 0, J,

15)34

APPELLATE CIVIL.

Before Sir John B&aimont, Chief J-ustice, Mr. Justice Broomfield and Mr. Justice
N. J. Wadia.

SHARjANBABAPPA TIPPANNA INDI, JirsroE b y  h is otrAEDiAX D u m Y  N azik  
OF Bjjatvr (PL.iraTiFE) V. SANGANBASAPPA SHIDRAIMAPPA SBL4HAPUE,
ASD OTHERS (DEFESDAKTS).*

Indian Stamp Act (II of 1899), section 2, subsection {17} ami Schedule I, Artkh 40—  
“ Mortgage-deed ”— Consent decree creating charge on immoveable property not being 
siiĥ e£t-matt& of suit—I f  “  mortgage-dml ” includes such decree.—Decree, does oiot 
require to be stamped—Act imposing taxation to be construed strictly.

A consent decree creating a charge on imrQOYc.able property wliicli is not the snbject- 
matter of the suit does not req_tiire to be stamped.

The definition of “ mortgage-deed ” as set forth in section 2, sub-section (17) of the 
Indian Stamp Act, 18&9, does not iuchido such a decree.

An act imposing taxation has always to ]je constriied strictly, that is to say, the 
€ro\ra has to show that the tax in question is imposed upon a fair constructiou of the 
language used in the Act.

C i v i l  B efe een ce  made by N . I). XJpponi, B’iist Class 
Subordinate Judge, Bijapiir.

Stamp duty on consent decree.
Tbe following statement of facts is taken from the letter 

of reference ;—One Sharanbasappa Tippanna, minor by 
his next friend the Deputy Nazir of the District Court,

* Civil Reference No. 7 of 1934;.

1934 
December 21


