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carry in before the Taxing Master an objection in writing
to such allowance or disallowance specifying in a short
list the item or items or part or parts thereof objected to,
and wnder rule 555 the Taxing Master has to consider the
items which are specifically objected to and reconsider his
taxation. But that was not the position here.

Attorneys for appellant : Messrs. D. N. Rege & Co.

Attorneys for respondent : Messis. Shamrao, Minochehy

& Hirolel.

Appeal allowed.

B. K. D.

APPELLATE CIVIL.

Before Sir John Beaumont, Chief Justice, and My, Justice N. J. Wadia.

RAMA KALLAPPA PUJARY (on1civan. Pramnrive), Arprrrant . SAIDAPPA
SIDRAMA PUJART AND ANOTHER (ORIGINAT DETENDANTS), RESronpenrs,*

Cinil Procedure Code (det V of 1908), Ovder LI, rules 2 and 4—~Swit for partition and
passession—INo clarm made for mesne profits—Decree for partition—Subsequent suit
far mesne profits—Different causes of action—=Swit ‘not barred.

In a suit filed for partition, in 1920, the plaintiff obtained a decree for possession
of & thivd share in the property. The plaint eontained no claim for mesne profity
and the decree said nothing about mesne profits, In 1928 the plaintiff got possessior
of his one-third of the property. Thereafter the plaintiff sued to recover mesne profi‘g,
in respect of his third part of the joint property acerued between 1920 to 1928,
A question being raised whether the suit was barred under the provisions of Order T1I,
rule 2 of the Civil Procedure Code, 1908

Held, that the suit was not barred, as the canse of action on the plaintifi’s claim
for partition and possession in the original suit was different from that in respect of
the claim for mesne profits in the subsequent suit,

Atmaram Bhaskar v. Parashrem Bellal,”® Ramchandra v. Lodha,™ Laxmibai
v. Jagannath Ranyi,™ distinguished.

Rasn Karan Singh v, Nalchhed Ahir,® Ponnammal v. Ramanisrde Aiyar,™®
Kalidas Rakshit v. Keshablal Majumdar,® followed.

*Second Appeal No. 14 of 1931,
@ (1920} 44 Bom. 954. W (1631) 53 AlL 951 1. B,
@ (1924} 26 Bom. L. R, 288, 9 (1914) 38 Mad. 829 x. B,
@ (1931) 56 Bum. 292, 6} {1930) 68 Cal, 1040,
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SEcoND APPEAL against the decision of R. W. H. Davies,
Assistant Judge at Belgaum, reversing the decree passed
by R. R. Karnik, Subordinate Judge at Athni.

Suit for mesne profits.

The facts material for the purposes of this report are
sufficiently stated in the judgment of the learned Chief
Justice. '

H. B. Gumaste, for the appellant.

R. A. Jehagirder, for the respondents.

Brauvmont C. J. This is a second appeal from the decision
of the Assistant Judge at Belgaum, and it raises a short
point of law. The plaintiff filed a suit for partition, and
on January 22, 1920, got a decree for possession of a third
of the property. Ultimately the property was divided by
metes and bounds, and in 1928 the plaintiff got possession
of his one-third of the property. The plaint contained
no claim for mesne profits, past or future, and the decree
in the suit said nothing about mesne profits. This suit is
filed by the plaintifi for recovering the mesne profits in
respect of his third part of the joint property accrued between
the date of the decree in 1920, and the date, in, 1928, when
the plaintiff got possession of his share of the property,

“and a preliminary issue was raised as to whether the suit
lay, or whether it was barred under the provisions of Order IT,
rule 2, Civil Procedure Code. The learned Subordinate
Judge in a careful judement came to the conclusion that
the suit was not barred. On appeal the Assistant Judge
of Belgaum came to an opposite conclusion, and answered
the preliminary issue by saying that the suit was mnot
maintainable. The question is whether that decision is right.

Order I, rule 2, provides that every suit shall include
the whole of the claim which the plaintifi is entitled to

_make in respect of the cause of action, and later provisions
“of the rule enact that if the plaintiff omits to sue in respect
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of any portion of the clainm, he shall not s%fte;rwa.rds sue in
respect of that portion. The rule deals with claims arising
under the same cause of action, and it does not forbid
the joinder of different causes of action. The question
which arises in this appeal really is whether the plaintift’s
claim, for possession in the original suit is the same cause
of action as his claim for mesne profits in the present
suit. Mr. Jahagirdar for the respondents, m support
of the judgment under appeal, contends that the cause
of action for possession and for mesne profits is the same.
His argument is that the plaintifi’s canse of action is founded
on this, that the defendant is wrongfully in possession, of the
land, and the plaintiff is entitled to claim possession of the
land, and past and future mesne profits. But I think the
answer to that is that the plaintiff cannot strictly be said-
to have a cause of action for something which does not
exist at the date of the institution of the suit, and future
profits must necessarily be in that position. The plaintiff,
no doubt, can claim possession, and if he is entitled to
possession, it will follow that he will also be entitled to
claim future mesne profits as and when they accrue, but he
cannot strictly claim mesne profits which have not accrued.
The language of Order II, rule 4, which provides that no
cause of action shall, unless with the leave of the Court,
be joined with a sult for the recovery of immoveable property *
except “ () claims for mesne profits or arrears of rent it
respect of the property claimed orany part thereof” certainly
suggests that the Legislature regarded a claim for possession
of immoveable property and a claim for mesne profits in
respect of that property as being separate causes of action.
And the language of Order XX, rule 12, rather suggests
the same conclusion, because that rule provides that where
a suit is for recovery of possession of immoveable property
and for mesne profits, the Court may pass a decree for
possession, and may direct an inquiry as to mesne profits,
and a final decree may be passed in accordance with the
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result of the inquiry. But the rule does not provide that
an order can be made in the first instance for recovery of
possession and future mesne profits and direct an inquiry
to ascertain the amount of those mesne profits, as might
be expected if the cause of action for possession and for
‘mesne profits was the same.

The view of other High Courts in India is in favour of the
appellant’s argument i, this case, that a suit of this nature
lies. The decisions in Rem Karan Singh v. Nekehhed dhir,™
Ponnammel v. Romamirde Awyer® and Kalidas Rakshit
v. Keshablel Majumdar®  are all in favour of the view
that an action for future mesne profits of this character
is maintainable. But it 1s argued that this Court has taken
a different view. In my opinion, none of the decisions
of this Court exactly cover the present case, in which i the
former suit possession only was claimed, and no claim was
made for mesne profits. The case principally relied on, on
behalf of the respondents, is Atmaran Bhaskar v. Parashram
Ballal® That was a case in which mesne profits were
claimed, past as well as future, and the Court’s order was
silent as to future profits, and it was held that the Court
must be held under Explanation V to section 11 of the
Civil Procedure Code to have decreed against the plaintiff’s
claim to future profits. Whether that decision is right or
wrong, and it is not in accordance with decisions of other
High Courts, it does not govern this case, in which no claim,
was made for future mesne profits. The next case referred
to, Ramchondra v. Lodha,” also does not govern this case,
because it deals only with mesne profits accrued prior to
the date of the suit, and it was held that a smt for such
mesne profits was maintainable. If that decision is right,
a point upon which I desire to express no opinion, it is an
@ fortiort case in favour of the present appellant, because

it is much easier to contend in the case of past mesne profits,

) (1931) 53 All. 951, . B. @ (1930) 58 Cal. 1040.
@ (1914) 38 Mad. 829, 7, B. W {1920) 44 Bom, 954,

® (1924) 26 Bom., L. R. 288.
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than in the cage of future mesne profits, that the claim
arises on the same cause of action as the claimi to possession.
The other case in this Court rveferred to, Laxinibas .
Jagonnath Ravjt, " also does not apply, because that was a
case of an order for immediate possession, in which ne
question of fufure mesne profits could arise unless the order
was disobeyed. In my opinion, the view taken in the other
High Courts is the right view, and a claim for future mesne
profits does not arise on the same cause of action as a claim
for possession of the land. That being so, this suit is not
barred by Order II, rule 2.

Two other issues were ralsed in the lower appellate Court,
but they were not answered by the learned Judge, and
therefore we are not in the position of being able to dispose of
the suit on its merits. It would have been more convenient
if the learned Assistant Judge had answered the two other
issnes on the assumption that he was wrong in holding
that the suit did not lie, but as he did not adopt that course,
we have no option but to allow this appeal and refer the
matter back to the lower appellate Court to deal with the
other issues. Respondents will pay the appellant’s costs
of his appeal. Costs in the lower Courts will be dealt with
by the lower appellate Court.

N. J. Wapta J. The cause of action for the claim for
future mesne profits cannot be said to be the same as the
cause of action for partition and possession. The canse
of action for future mesne profits had not arisen when the
first suit was filed. If Mr. Jahagirdar’s contention that’
the cause of action for fature mesne profits was the same
were accepted, the provisions of rule 4 of Order IT would
become meaningless. That rule expressly provides that
a claim for mesne profits can be joined in a suit for the

- recovery of possession of immoveable property. If a claim

for mesne profits could only be made along with a claim

for possession, there would have been no need whatever
% (1931) 56 Bom. 202.
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for the provisions of rule 4. The decision in  déneran
Bhaskar v. Parashrem Ballal® does not help the respondent
in the present case at all. That decision turned on the
application of Explanation V to sectlon 11 of the Civil
Procedure Code. In that case a claim for future mesne
profits had been made, and was not allowed. In the present
case no claim, for future mesne profits had been made at all,
The decision in Ramchandre v. Lodha™ goes the length
of holding that even where the plaintiffi had omitted
to sue for past mesne profits when suing for possession,
he could bring a second suit for such past mesne profits.
Whether that decision is correct or not, it certainly supports
the plamtitf’s claim in the present case for fnture mesne
profits, and the two decisions of the Allahabad and Caleutta
High Courts, Rum Karan Singh v. Nakchhed Ahir® and
Kalidas Rokshit v. Keshablal Majumdar,” both support
the appellant’s contention that a separate suit would lie
for future mesne profits. I agree, therefore, that the appeal
must be allowed.

Appeal alliowed.
J. ¢. R.
® (1920) 44 Bom. 954. @ (1931) 53 Al 951, T. =,
@ (1924) 26 Bom. L. R. 288. @ (1930) 58 Clal. 1040.

APPELLATE CIVIL.

Before Mr. Justice Rangnekar,

JINNAPPA MAHADEVAPPA KUNDACHI AXD OTHERS (ORIGINAL PLAINTITFS),
APPELLANTS : CHIMMAVA nUusBanp KRISHNAPPA KOCHARI AND ANOTHER
(OR1GINAL DEPENDANTS), RESPONDENTS.* '

Hindu Law—Joint fumily—Immoveable property—@Gift—Gift- o daughter for looking
after father in old age—@ift invalid.

Under the Mitakshara school of Hindu law, & father has no xight to make
a gifteven of & small portion of jeint family immoveable property in favour of
# Second Appeal No. 181 of 1933.
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