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APPELLATE CRIMINAL.

Before Sir John Beawmont, Chief Justice, and Mr. Justice N, J. Wadia.
NARSAPPA NATK NARAPPA NAIK HALGERI AND ANOTHER (ORIGINAL
ACCUSED), PETITIONERS . EMPEROR.*

Criminal Procedure Code (Act V of 1898), sections 195 awd 476—Decree passed by =
Subardinate Judge sent to Collector for execution—Mamlatdar holding sale in execu-
tion proceedings—Document purporiing satisfaction of decree produced before
Manlatdar—Inguiry by Mamlatdar—Civil Procedure Code (et V of 1908), sections
458, 70 and 71 and Order XX 1, rule 2—Document forged—Complaint by Mamlatdar—
Validity of complaini—Indinn Penal Code (Act XLV of 1860), sections 467, 471
and 114,

When a decree, passed by a Civil Court, is sent to the Collector for execution, and
by him to the Mamlatdar, the Mamlatdar is not the proper person to file a complaing
under section 476 of the Criminal Procedure Code in respeet of a forged receipt (pur-
porting to show satisfaction of the docree), produced before him in the execution

“proceeding. The Mamlatdar is acting not as a Court but merely as the agent for
executing the decree of the Civil Court. Theforgery is committed in or in relation to
proceedings in the Civil Court, and not in relation to any proceeding before the
Mamlatdar constituting a Court.

CrIMINAL REVISIONAL APPLICATION from an order passed
by W. G. Alexander, Sub-Divisional Magistrate, First Class,
II Division, Dharwar, in Criminal Case No. 12 of 1932.

Validity of complaint.

The following statement of the facts is taken from the
judgment of the Chief Justice :—

The material facts are that a money-decree was obtained
in the Court of the Second Class Sub-Judge at Haveri, and
that decree was sent to the Collector for execution. The
sale in execution was fixed for the 6th February 1932, and
a day or two before that the 2nd petitioner applied to the
Mamlatdar to postpone the sale on the ground that
the decree had been settled, and he produced a receipt for
Rs. 1,000 purporting to have been paid by him to the decree-
holder in full satisfaction of the decrece. The Mamlatdar
thereupon held an inquiry as to the genuineness of this
recelpt, and he came to the conclusion that the receipt was
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a forgery, and the decree had not therefore been adjusted.

\!-RSAI’PA Na< Subsequently, in Aprﬂ 1932, an application was made to the

L’\IPII‘lL!

Sub-Judge at Haveri in rela’mon to this report. I am. a6t
clear exactly what the form of the application was, but
_substantially it involved the question whether the receipt
“was valid or not, and the Sub-Judge came to the conclusion
that the receipt was valid, bub his decision was reversed by
the District Judge on appeal.

(riminal proceedings having been initiated against the
petition on a complaint filed by the Mamlatdar, they
applied to the Magistrate, contending that the complaint
was had in law and should be dismissed. The Court, in
rejecting the application, held that it was legally valid for the
Mamlatdar to lodge the complaint.

The accused applied to the High Court.

M. R. Jayakar, with Y. V. Durat, for the applicants.

P. B. Shangne, Government Pleader, for the Crown.

Bravmont C. J. This is an application in revision in
which we are asked to guash the complaint filed against the
applicants for an offence under section 467 oftheIndianPenal
Code, and as against applicant No. 2, an offence also under
section 471. [His Lordship then stated the facts given above
and continued :(~—] The present prosecutionhasbeenlaunched
by the Mamlatdar, and the question is whether the Mam-
latdar is the proper person to file the complaint undex
section 476 of the Criminal Procedure Code. That section,
so far as material, provides that when any civil, revenue or
crimimal Court is of opinion that it is expedient in the
interests of justice that an inquiry should be made into any
offence referred to in section 195 (7), clause (b) or clause (c),
which appears to have been committed in or in relation to
a proceeding in that Court, such Court may record a finding
to that effect and make a complaint. Now the questlon
is whether the offence of forging this receipt, and for the -
purposes of my judgment I must assume that it has been
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forged, was committed in or in relation to a proceeding in 1%

the Court of the Mamlatdar who has filed the complaint.™ Vasapes Nt
The contention of the petitioners is that the Mamlatdar was  Esnrzox
not a Court, and that the Court referred to in section 4761t ;.,0mem ¢ 7.
orin relation to proceedings in which the forgery was

committed is the Court of the Subordinate Judge at

Haveri.

The decree was sent to the Collector for execution under
the provisions of section 68 of the Civil Procedure('ode and the
third schedule to the Code. Section 68 provides that the
Local Government may declare that in any local area the
execution of decrees in cases in which a Court has ordered
any immoveable property to be sold shall be transferred to
the Collector, and then it is provided in section 69 that the
‘provisions in the third schedule shall apply to all cases in
which the execution of a decree has been transferred under
the last preceding section ; section. 70 enables the Local
Government to make rules for the transmission of the decree
to the Collector, and for regulating the procedure of the
Collector and his subordinates. Section 71 provides that in
executing a decree transferred to the Collector undersection 68
the Collector and his subordinates shall be deemed tobe acting
judicially. That section was no doubt incorporatedin order to
confer upon the Collector and his subordinates the benefit of
* the provisions of the Judicial Officers’ Protection Act (XVIII
of 1850), and the section does not, I think, mean that the
Collector and his subordinates, whenever acting in the
execution of the decree, must be taken to be acting as a
Court independent of the Court which passed the decree.
Rules have been made by Government under section 70, and
no doubt, in some of those rules the Collector has powers of
a judicial nature. But we have to consider what were the
powers which the Collector through his subordinate, the
Mamlatdar, was exercising in relation to which this forged
receipt was used. Now when a decree s adjusted by pay-
ment, the adjustment has to be recorded under Order XX1,
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134 inle 2. Ytis the duty of the decree-holder to certify the ad-
Nms;;e?; Nae justment o the Court, and the Court has to record the same,
" pavenor  2nd if the decree-holder does not take action, then the judg=

Beawmon c. 7. ment-debtor may approach the Court and get the adjust-
inent recorded. It seems to me that it was clearly the
duty of the petitioners, if they were relying upon this pay-
ment and receipt as adjusting the decree, to apply to the
Court, that is to say, the Court of the Subordiate Judge at
Haveri, which passed the decree, to record an adjustment,
and when the receipt was produced before the Mamlatdar,
I think his proper course would have been to say, ““ This
matter must be inquired into by the Subordinate Judge and
not by me ™ No doubt he could consider the receipt for
the purpose of determining whether he would adjourn the
sale which had heen fixed for a few days after the receint~
was produced. DBut in so far as he was merely consideting
whether he would adjourn the date of sale or not, it seems to
me impossible to say that he was acting as a Court in-
dependent of the Court of the Subordinate Judge. He was,
m that capacity, acting merely as an agent for executing
the decree of the Court of the Subordinate Judge. He was
not exercising the functions of the Court under Order XX,
rule 2, which could not be delegated to the Collector or his
subordinates. In my opinion, therefore, the offence of
forging this decument was committed in or in relation to
proceedings in the Court of the Subordinate Judge, and not
n or in relation to any proceedings before the Mamlatdar
constituting a Court. Consequently, I think the view taken
by the learned Sub-Divisional Magistrate that the Mamlatdar
was the proper authority to file a complaint was wrong, and
that this application must be allowed, and the proceedings
quashed.

- J. Wapia J. T agree. The question raised by the
pemtmnels application to the Mamlatdar was really one
relating to the adjustment of the decree, and it was for the
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Subordinate Judge to decide under Order XXI, rule 2, Civil %3
Procedure Code, whether the adjustment should be recorded Nazssers Narx
-or not. It is contended that the Collector and the Mamlat-  Eurenon
dar to whom the Collector forwarded the decree have certain y. ;. aaia .
powers of the Court conferred on them by section 70 of the

Civil Procedure Code and by the rules framed by Government

under that section, and that the Mamlatdar, therefore, in

the execution proceedings, was exercising judicial powers,

and if he found that in the course of the proceedings before

him an offence referred to in section 195 of the Criminal Pro-
cedure Code had beencommitted, he wasentitled totake action

under section 476. But the rules which have been framed by
(lovernment under section 70 do not give the Collector or his
subordinates any power to settle disputes which may arise
“between the judgment-creditor and the judgment-debtor

with regard to the adjustment of the decree. The learned
Government Pleader admits that the Collector has no power

to record an adjustment under Order XXI, rule 2. He con-

tends, however, that it was necessary for the Mamlatdar to

decide whether the receipt was a genuine one or not before he

could grant or reject the application for pufting off the sale.

I am unable to accept that contention. All that it was
necessary for the Mamlatdar to do was either to grant the
application for adjournment, or to refuse it. It was not
necessary for him, and he had no power, to decide whether

the receipt was a genuine one or not, for in deciding that
question he would, in effect, decide, as he did decide, that

the adjustment itself was not a proper one. In my opinion,
therefore, there were no proceedings before the Mamlatdar

in the course of which an offence referred to in section 195

of the Criminal Procedure Code was committed. I, therefore,

agree with the order passed. ”

Application allowed.
Y. V. D.



