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Before Sir Johw Beawnund, Chief Justive, and Mr, Justive Sen,

1934 DHIRENDRARAQG KRISHNARAQ GUNJIK AR (ORIQINAL ARFiscant),
Augnst 29 Arprroant v. VIRBHADRARTA (L HOSMANI (oR1aaNAL
- OppoNENT), OPPONENT.*

Givil Procedure Code {det ¥ of 1908), sectivns G5, 73, Onler XXT, vule 78~ Ratealle
distribution—Proceedings in superior and inferior Cowrts bt evecation of their decrees—-
Assets vealised by superior Courl—Deerce-kolder in that Coust allowed 1o set-off
decretal amount against purchase-money——-Ruteadle distribudiun not wffected by sel-off—
Application. for rateuble distribution can be made 1o the Cowrt passing the decree hefore
the receipt of the assels.

A decree was obtained by the applicant in the Court of the First Class Subordinate
Judge at Dharwar. In execution of the decree the immaoveable property of 1he
judgment-debtor wag ordered to be sold. The applicant got Jeave to purchase the
property at the Court sale and to set-off the purchase-money apainst the deeretal
amount. - At the date of the sale there wore other decree-holders (opponents Noseg*
to 6), who had obtained deerecs against the same judgment-debtor in the Court of the
Second Class Subordinate Judge at Dharwar.  After the sale, opponents Now. 2 to ¢
applied to the First Class Subordinate Judge at Dharwar for the rateable distii-
bution of the sale proceeds and that distvibution was ovdered. The applicant applied
inrevisionagainst theorder. Ttwas contended on his hehalf, fivstly, that no rateable
distribution could be ordered beeause the ovder allowing the applicant to ret-ofl was
a proceeding within section 63(2) of the Civit Procedure Code, which could not he
invalidated under the seetion ; and secondly, that under the terms of section 73 of
the Civil Procedure Code, the First Class Subordinate Judygo had no power to order
rateable distribution because the applications were made to him after the veceipt of
the assets under the sale.

Held, that the order of set-off made under Ovder XX, rule 72 (2) of the Code, was
moere machinery which did not affect the rights of thivd parties and all that was meant
by the order was, that the deeree-holder could exercise his right hy sobting off the
amount of his decree against that portion of the procceds of walo to which he was
entitled, but could not apply for a set-off against those portions of the provecds of
sale which belonged to other parties.

Navaj v. Totaram,V followed.

Section 83 of the Code of Civil Procedure does not determine the principle on
which the Court is to act in determining claims of persons who have obtained attuch-
ments in execution of the decrees of inferior Courts to rateable distribution of the
proceeds of sale. 1t only lnys down which Court is to decide the guestion. In
determining whether rateable distribution is to be allowed or not the Court hes 1o
look at section 78. In a case such as the prosent, sections 63 and 73 must be resd

* Civil Revision Application No, 116 of 1433,
® (1930) 33 Bom, L. Ry 503,
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“fogether and when so read the true construction of section 73 is that an application
g PY

neéd only have been made to the Court which granted the decree before the receipt of DHIREN

_the assets and need not be made to the Couwrt which holds such asseis. In other
words that the Court to which application for execution must be made means the
appropriate Court and includes an inferior Court which granted a decree to be
executed.

Girindra Nath Ray v. Kedernath Bidyante,V Nerasimha Chaviar v. Keishname
Chariar,™ Kwai Tong Kes v. Lim Chuung Ghee™ and Shidaeppe Laymanna v.
BGurusangaya Alhandaye,® followed.

Crvin ArpricatioN for setting aside the order passed by
V. V. Phadke, First Class Subordinate Judge at Dharwar.

Application for rateable distribution.

The applicant obtained a decree on September 7, 1930,
against opponent No. 1 and two others for Rs. 6,367-3-0 in
a suit m the Court of the First Class Subordinate Judge at
“Dharwar. He filed a darkhast No. 181 of 1930 for
the recovery of Rs. 7,738-2-2 asking for the sale of the
immoveable property of the judgment-debtor and got leave to
purchase the property at the Court sale and to set-off the
purchase-money against the decretal amount. The sale was
held on September 3, 1932, and the amount realised was
Rs. 7,776. This amount was set off against the decretal
amount. '

The opponents Nos. 2 to 6 had obtained decrees against
Judgmient-debtor in the Court of the Second Class Subordi-
nate Judge, Dharwar, before the sale, and at the date of the
sale, they had applied to that Court to execute their
decrees. After the sale, on September 6, 1932, they applied
to the First Class Subordinate Judge at Dharwar for
rateable distribution of the sale proceeds. The Subordinate

Judge made the order for rateable distribution on the follow--

ing grounds :—

“In all these darkhasts the judgment-dehtor is the same. The decrees are all
decrees for money and applications to execute the decrees have been made before
the realisation of the assets: Aslaid down in 33 Bom. L. R. 503 assets could only be

W (1924) 20 Cal. W. N. 575. @ (1928) 6 Ran. 131,
® (1914) 26 Mad. L. J. 406. @ (1930} 55 Bom. 473,
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K risuNarso among all the deerce-holders who have submitied applications for excerdion of
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deemed to have been receivad when the sade avtually took pleee L 1 thind, thoro-

fore, that the amount for which the property wus gold mnst bo rateally distriboted

their decrces hefore the date of sale.”
The applicants applied to the High Court.
R. 4. Jahogirdar, for the applicant.

¢ P. Murdeshwar and 8. ¢ Murdesharar, for  the
opponents.

Braumont (. J. This is a revision application, in which
we are asked to review an ovder of the First (lass Subordinate
Judge of Dharwar, allowing wateable distuibution of the
proceeds of a sale in execution at the suit of the applicant,
amongst the various opponents jointly with the applicant.

The material facts are that on September 7, 1930, the-
applicant obtained a decree for Rs. 6,000 odd in a suit in the
Court of the First Class Subordinate Judge, Dhavwar, against
the defendant in the suit, and on November 20, 1931, filed
a darkhast asking for the sale of inmoveahle property of the
judgment-debtor, and the darkhast was sent to the Collector
for execution. On July 21, 1932, the applicant got leave to
purchase the property at the Cowt sale and to set-off the
purchase money against the decretal amount.  On Septem-
ber 3, 1932, the sale took place and realised substan-
tially the exact amount due upon the applicant’s decree.
It appears that at the date of the sale there were darkhasts
outstanding which had been filed in the Court of the Second
Class Subordinate Judge of Dharwar in favour of various
opponents, and opponents Nos. 2 to 6 applied, on September
6, 1932, to the First Class Subordinate Judge of Dharwar for
rateable distribution of the sale proceeds, and that distribu-
tion was ordered. The applicant now applics in revision
against the order. He says that in terms of scetion 73 of the
Civil Procedure Code the Judge had no power to order
rateable distribution because applications to him to enforce
the decrees in the Second Class Subordinate J udge’s Clourt
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had not been made before the monevs were received, that is, 19
before September 3, 1932. DHIRENDEARAD
S e . . KRISHNARAD
A ypreliminary point was taken by the applicant that no ».
rateable distribution could be ordered because of the divection ¥ HAPRFe
that he be allowed to set-off the amount of his decree against
the purchase money, such order being said to be * proceed-
ing * within section 63 (2) of the Civil Procedure Code. That
order was made under the power conferred by Order XXI,
rule 72 (2), of the Code of Civil Procedure, and the order s, m
my opinioit, mere machinery, which does not aitect the rights
of third parties. Apart from the order allowing set-ofi, the
decree-holder, who purchased, would have to bring the
purchase monev into Court and then he would he paid, as
far as the moneys went, the amount due to him on his decree.
~To avoid this procedure the Court can allow set-off, but all
that the order allowing such set-off means is that the decree-
holder can exercise his right by setting oif the amount of his
decree against that portion of the proceeds of sale to which
he is entitled. He cannot set-off against a portion of the
proceeds of sale which belongs to other parties. That was
the view of this Court in Navaj v. Totaram,® and it seems to
me to be clearly the right view.
The substantial point which arises on this application is
as to the construction of sections 63 and 73 of the Civil
Procedure Code. Section 63 provides :—

“ Where property not in the custody of any Courtis under attachment in exe-
eution of decrees of more Courts than one, the Court which shall receive or realise
such property and shall determine any claim thereto and any objection to the
attachment thereof shall be the Court of highest grade, or, where there is no differ-
-enee in grade hetween such Courts, the Court under whose deerce the property was
first attached.”

The effect of that section in the present case iy to impose upon

the First Class Subordinate Judge at Dharwar the duty of

realising the property, receiving the proceeds and debtermin-

ing the claims thereto ; and amongst those claims to be

determined are the claims of persons who have obtained

attachnents in execution of the decrees of inferior Court for
@ (1930) 33 Bom. L. R. 503.

Bernzmont O .
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1934 pateable distribution of the proceeds of the sale. But seetion 63.
Dumzsorsnao does not determine the prineiple on which the Court is to act
TRISHEALLO in determining the claims ; ib only Jays down which (‘ond—
VIBBBADRAYA 3¢ g6 decide the question. In determyining whether rateable
 Bewnont G, J. distribution should be allowed or not the Cowrt has to look

at section 73, which provides :

“ Where assets are held by o Court and more poersons than one have, before the
receipt of such assets, mado application to the Court for the execution of demees
for the payment of money passed against the same judpmest-deblor sad haye
not obtained satistaction thereof, the assets, after deducting the costs of realiva.
tion, shall be rateably distributed among all such persons.”

Tt is to be noticed that the wording of seetion 73 differs mute-
rially from the wording of section 295 of the former Code,
which it replaced. That section dealt, not with the assets held
by the Court, but with assets which had been realised by the
Court, and instead of referring, as the present see tum oz
to an application to the Court for the exceution of a detiee,
it refers to an application to the Court which has realised the
assets, so that, there could be no doubt that under the old
section the Court to which an application had to he made
wag the Court which had realised the assets. It ix not so
clearin the present section that the Court to which the appli-
cation has to be made must be the Cowrt which holds the
assets, and may not be the Court which granted the decree.
But we are not concerned in thig case with the construction
of section 73 except in a case which is dealt with by the
Court under section 63. In a case of that nature it scerms
to me to be clear that sections 63 and 73 must be read
together. Section 63, on the facts of the present case, in
substance prevents the holders of decrees of inferior Court
from enfommg those decrees and imposes upon the superior
Court, that is the Court of the First Class Subordinate
Judge, the duty of distributing the assets, and therchy
in effect, executing not only the decrce of his own (ourt
but the decrees of the inferior Court. Tn such a case
it would certainly be a hardship on the holders of the decrees

of the inferior Court if they could not claim any  share
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in the execution carrvied out by the superior Cowrt, unless, 193

before the moneys were received by the superior Court, %éﬁs;ﬁ{ff?ff”
they had got their decrees transferved to that Court. Such ~ w»
procedure would involve considerable expense and, more- & BrRsPEAPEA
over, the holders of decrees in the inferior Courts might not Beswment ¢ J.
hear of the proceedings of the superior Court until after the
receipt of the assets to be distributed, when it would be too
late to share. So that considerations of equity and coramon-
sense suggest that in a case in which the Court is determining
under section 63 the right to rateable distribution, the true
construction of section 73 is that an application need only have
been made to the Court which granted the decree before the
receipt of the assets and need not he made to the Court which
holds such assets. In other words that the Court to which
‘-apphcatlon for execution must be made means appropriate
Court and includes an inferior ('ourt which granted a decree
to be executed. In my opinion, that is the right view and
it is the view which has prevailed in various ngh Courts n
India : See Gurindre Nath Ray v. Kedarnath Bidyoento,™
Narsimha Chariar v. Krishnama Chairiar,® Kwai Tong Kee
v. Lim Chaung Ghee,® Shiddappe Loxmanna v. Gurusangaye
Akhandaye.® In my opinion, therefore, the First Class
Subordinate Judge was right in this case in allowing rateable
distribution.

Mr. Jahagirdar for the applicant has relied on Nundaje
Tulsiram v. Vadia Venkats,® but that was a decision on the
old section 295, and is, therefore, no authority on the construe-
tion of section 73 of the present Code. Moreover, that case
followed Muttalagirt v. Mutioyyar,® which has since been
dissented from by the High Cowrt of Madras

The application is dismissed with costs.

Sex J. T agree.

Application dismissed.
J. G. R.

W (1025) 26 Cal. W.N. 575, W (1030) 55 Bom. 478,
@ (1914) 26 Mad. L. J. 406. © (1892) 16 Bom. 683
@ (1998) 6 Ran. 131. @ (1883) 6 Mad. 357.



