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A P P E L L A T E  C IV IL .

Before Sir John, Bcammvd, Chief J mike, and 2fr, Just ice. A'ish,

D H IB E N .D R A R A O  K R IS H N A llA O  ClUNJIKAB. (ork iin ai. A'j-i-lt(.!A,N'1’), 

AtifjV’St 2\) ArPMCiAKT V. V IR B H A .D R A r i’A  H O R M A K l (oE'icaNAr,
--------  Om ’o h uh t), Op p o n en t .

Civil Proc&kt.re Code, {Act Y of 1908), m dhm  03, 7o, Order X X I ,  rule. 72— JMmi)k
distrihution'-~Procmling.H in tiuperioruitd iiiferinr Caiirh' in vxeradoii of ihdr <lecm\s-~- 
Assets realistd tnf mperior Covrl-—Dirrm-holder irf. lluti (Jaiui ttlloiml io 
d&c.retal amount againstpim'lum-inmey— RaMihle disirlbntititi not affaird hy Mi-ttff— 
AppVmtion for ratwbh dhuihnthm mu he made Ui the Coini pafî simj the dveree. hefore, 
the receipt nf the, as.s’ete.

A decree 'w'as obtained by the applicant in the (!ouri of i h<‘ Fir.st. OlaHK .SiiSK>rdiaji,t<5 
Judge at Dhanvar. In exocutioiv of the dtHii-cc the. iniiiiov('al)l<> iirop<n‘ty of ilic 
jiidgment-dobtor was ordered to be fold. Tb<‘ aj)p lic iin t f,'oi Ica vt' io tlio
property at the Coitrt sa le and to Ket-ofr tlx* jiiirc.baHc-moiK'.y JtgaiiiHt the do<>n*tal 
amount. At the date of the sale tliei-e' 'vvvve other d(!eree-hohlei’.s (oppoiK'ntw Nok:*:?* 
to 6), 'who had obtaiaed decrecK againut the t̂ aiiu' judgiiK'nti-debtor in f ho (!<nir i. of thd 
Second Olass Subordinate <hidg« at Bharwar. After fJie Kal<', <ippoiieiitiH 2 to (i 
applied to the First Oiass fc!ubordinate Judge at l)harwcir for the rateable distri­
bution of the sale pi'oceeds and that distribution was ordered. The. appli<‘.ani. Rppli(>d 
in revision, against the order. It was coiitcndcHl <m hi-s behalf, iiratly, thai' no ral;<̂ 0,1 ile 
distribution could be ordered because tht) order allow ing the ap|)lieaiit. t-o net-oit ivan 
a proceeding within section of tlie Civil Proce<hire Code, whicli ttould not be
inralidated imdor tjie section ; and Keeoudly, that under th,e torniH of iseetion 7,1 of 
the Civil Procedure Code, the FirBt ChiBS vSubordinate .Judg<‘. had no j)o\v*er to <»rder 
rateable distribution becaufse the applieatioiis wore made to him after the reeeipt. of 
the assets under tke sale.

ffeld, that tlie order of set-ofi made under Order X X I, niĥ  72 (;;i) of tlie ( fodi;, was 
mere machinery which did not ajjeet the rights of third partieM and a II fjiafi wa.M m»‘an.t 
by the order was, that tlio deoreo-liokler eould exereiwe hhi by oflf the
amount of his decree against that poi*tion of the proceeds of Hal<j to wliieli lie. was 
entitled, but coxild not apply for a set-off against tho.se portionw of the prooet-dw of 
sale •which belonged to other parties.

Namj V . followed.

Section 63 of the Code of Civil Prooedure doew not detĉ rniint' tlnj prluuiple. on 
which the Court is to act in determining claims of perKojis who ha ve obtained attaoli- 
ments in execution, of the decrees of inferior Courts to i-ateabh* diHtrihutioii o f  the 
proceeds of sale. It only lays down which Court is to de€i<le tlie In
detenninxng whether rateable distribution is to be allowed or not the Court luis t,o 
look at section 73. In a case stich as the pxesont, Beotions 63 and 7:) niuBt lie read

* Civil Revision Application No. 116 of H»33.
<!’ (1930) 33 Bom, L. K« 603,



"togetlier and when so read the true construction of section 73 is that an application 19S4
need only have been made to the Com-t which granted the decree before the receipt of ][)jupj3NDHiHA0
the assets and need not be made to the C!ourt which holds such assets. In other Ivbishnabao

words that the Court to -which aY)plieation for execution must bo made means the
,  . , , ■ i  , , .  , ^ IBBH A1)J?API*A■ appropriate Coitrt and includes an interior Court which granted a decree to be

•executed.

Girinclra Nath E a y v. Kedamafh Bidi/anlaJ^> Nantsimha Ghariar v. Krishnama 
Chariar/^^ Kiuai Tong Ke?. v. Lim Channg and ShMappa Laxim,iina v.
'(xur-uswngmia Ahliamlayas '̂ '̂* followed.

C i v i l  A p p l i c a t i o n  for setting aside the order passed by 
V. V. PLadke, First Ciass Subordinate Judge at 'Oharwar.

Application for rateable diHtribution.
The apphcant obtained a decree on September 7, 1930,

•against opponent No. 1 and two others for R&. 6,367-3-0 in 
•a suit in the Couit of the First Class Subordinate Judge at 
Dharwar. He filed a darkhast No. 181 of 11)30 for 
the recovery of Rs. 7,738-2-2 asking for the sale of the 
immoveable property of the judgment-debtor and got leave to 
purchase the property at the Court sale and to set-off the 
purchase-money against the decretal amount. The sale was 
held on September 3, 1932, and the amount reahsed was 
Rs. 7,776. This amount was set of! against the decretal 
.amount.

The opponents Nos. 2 to 6 had obtained decrees against 
j udgment-debtor in the Court of tlie Second Class Subordi- 
nate Judge, Dharwar, before the sale, and at the date of the 
sale, they had applied to that Court to execute their 
decrees. After the sale, on September 6, 1932, they applied 
to the First Class Subordinate Judge at Dliarwar fox 
rateable distribution of the sale proceeds. The Subordinate 
■Judge made the order for rateable distribution on the follow­
ing grounds:—

“ In all these darkhasts the judgmeiit-debtor is tho same. The decrees are all 
decrees for money and applications to execute the decrees have been made before 
■the realisation of the assets; As laid down in 33 Bom. L. R . 503 assets could only bo

(1924) 2<J Oal. W . N. 575. (1928) 6 Ran. 131.
®  (1914) 26 Mad. L. J, 400. (1930) 55 Bom. 473.
MO-11 Bk Ja 12— 3a
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1034 deemed to have been received wli«n tho w.'ilc aotwiHy t<«»k p!«f’f ... 1 Wunk, ilwjro- 
for«, that the amcmnt for which the pvopftrty was Bold imiHt bo ratoivbiy diBtriiHitod
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D b i k ENDRAEAO ,  , , 1 . i j  1 1- 1- «• , ^
K m Sh n a e a o  a m o n g  a l l t ix e  decree-holdorB  w h o  h a v e  s u b m itte d  a ])ph< 'a i loiiw lo i ' o x e c td io r . o f

their decrees before tho date of sale,”
VlKBTIATiEATPA

Tlie applicants applied to tlie H'igli (.,Joint.

R. A . JaJiagndar, for the. applicant.

P. Mufdeshwiif and B, (I. Mufikshrm\ 1'i)r the 
opponents,

Beaumont C. J. Tliis is a revision a]>pli('a4iioii,3 iji wi;u‘x;li, 
we aie asked to xeview an ordet of tlic Fii:st ClaHB B ubordinato 
Judge of Dliarwar, allowing; ra,tcablc divsttibutioii oi' tlie 
proceeds of a sale in execution at the Hiiit of tlie. a])pU(iiintj 
amongst the various opponents jointly witli. tjie appli(?ai.ii'.

The material facts axe that on Septeinber 7, tli,(>
applicant obtained a decree for Es. G,()00 od(l in a suit in the 
Court of the Eiivst Class Subordinate Judge, D'liarwtn', aĝ iiiist. 
the defendant in the suit, and on Novcmlxn: 20, fiied
a darkhast asking for the sale of inimovea,ble property of the 
judgment-debtor, and the darkhast was sent to th,(̂  ( 'olkn'jtor 
fox execution. On July 21, 19B2, the applicjint got leaver tO' 
purchase the property at the Coin't saki and tĉ  Siit.-oi! the 
purchase money against the decretal a.niount. ( )n B(‘,pt(‘.n!i" 
ber S, 1932j the sale took place and r<‘,alised substan­
tially the exact amount due iipon the applicant's dtM.;r(X5. 
It appears that at the date of tlie sale thei‘e weni djii'klui.st.s 
outstanding which had been filed in the Cioui*t of tlie Hcicond 
Class Subordinate Judge of J)harwar in favour ofvaiious 
opponents, and opponents Nos. 2 to 6 applied, on 8(‘pteruber 
6* 1932, to the First Class Subordinate Judge of Dharwar for 
rateable distribution of the sale proceeds, and th.at distrilvu- 
tion was ordered. The applicant now appHcs in, revision 
against the order. He says that in terms of section 73 of tiu;̂  
Civil Procedure Code the Judge had no power to order 
rateable distribution because applications to him to enforce 
the decrees in the Second CIa,ss Subordinate Jiuh>'(*\s (lonxt



-had not been made before the moneys were received, that is, 
before September 3, 1932.

A preliininary point was taJien by the applicant that no " ' v/ ~ 
rateable distribution could be ordered because of the direction  ̂
that he be allowed to set-or! the amount of his decree a.gainst senmmnt c. j. 
the purchase money, such order being said to be proceed­
ing ”  within section 63 {2) of the Civil Procedure Code. That 
■order was made under tlie j^ower conferred by Order X X I, 
rule 72 (2), of the Code of Civil Procedure, and the order is, in 
my opinion, mere machinery, which does not affect tlie rights 
of third parties. Apart from the order allowing set-oli, the 
decree-holder, who purchaiSed, would have to bring the 
purchase money into Court and then he would be paid, as 
far as the moneys went, the amount due to him on his decree.

-Ifo avoid this procedure the Court can allow set-o:t!, but all 
that the order allowing such set-of! means is that the decree- 
holder can exercise his right by setting off; the amount of his 
decree against that portion of the proceeds of sale to which 
he is entitled. He cannot set-off against a portion of tlie 
proceeds of sale which belongs to other parties. That was 
the view of this Court in Naimj v. and it seems to
me to be clearly the right view.

The substantial point wdiich arises on this application is 
.as to the construction of sections 63 and 73 of the Civil 
Procedure Code. Section 63 provides :—

“ Whero property not in the custody o-f any Conrt ia under attaclunent in exe­
cution of decrees of more Court.s than one, the Court wliich filiall roeeiye or realise 
«ucli proim'ty and shall determine any claim thereto and any objection to the 
attachment thereof shall be the Court of liigliest grade, or, where there in no differ- 
•«iiee in grade between sucli C'Om'ts, the Court nnder whose decree the jM'operty iras 
iirst attached.”

The eifect of that section in the present case iB to impose upon 
the First Class Suborduiate Judge at Dharwar the duty of 
realising the ])roperty, receiving the proceeds and determin­
ing the claims thereto ; and amongst those claims to be 
determined are the claims of persons who have obtained 
.attaclinients in execution of the decrees of inferior Court for

(1930) 8S Bont L. R. 1503.
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1934 rateable distribution of tlie proctHnls of tiiii «5,ile. But section 63-
Dhirenbuahao does not deteriiiiiio the pi i iiciplc on w]i,ic‘li tlt.<* ( 'oirrt' iw to act 
IVUISHNAIUXJ cleterniining tlix̂  cla,ims ; it only down wliicJi

VreBHAPRA-iTA -g Jecide the queBtion. Jn deteriiiiuiiig wh,('th.(;'i: ;rateal)!e
Sefl7»no«f.c,/.^g^ribution should be allowed or not tire Court Juis to look 

at section 73, wJiich provides ;
“ Wliere aasots are Ldd l>y a Goxii't and inoro ptM'riotw tluui ouo havt', iH'fore tlio 

receipt of such assets, mado application to tlio Court foi' (he cx<'c(if i<iu of df'CH 
for the payment of money paasod agaiiwt the Hainc jiKljAHuvni-dehtor and 3i(i\o 
not obtained satisfaction thereof, tlic nHHetn, after doduciitifj! ilii' cokIh of m ili/a- 
tioa, shall ho rateably diHtrilmtcd axuong all yiicli persouH.”

It is to be noticed that th.e wording of section 73 dittci'H uiat̂ e- 
rially from the wording of section 2J)5 of the former (,,'ode., 
which it replaced. That section dealt, not witli tJu', awK<‘tH Judd 
by the Court, but with assets ■wh.icli. Iiad been realised li)y tluv 
Court, and instead of referring, as the present B<‘.ction d c )^  
to an application to the Court for the execution of a d̂ '̂ Crcse, 
it refers to an application, to the Court whi.ch has rea,lis(3d the 
assets, so that, there could be no doubt that un,der the old 
section th.e Court to wliich a,n apphcation liad to b(i nuide- 
was the Court whicli had, realised the assets. It is not sO' 
clear in the present section that the Court to whicIi, tlu*. a|)pli-- 
cation has to be made must be the Court wlucli liolds tlie 
assetsj and may not be the Court which granted tiie decrcH*.. 
But we are not concerned in this case with the constructit in 
of sectioji 73 except in a case which is dealt witli by the,' 
Court under section 6S. In a case of that nature it s(3eni8 
to me to be clear that sections 63 and 73 innst be r(.‘ad 
together. Section 63, on the facts of the prĉ sfmt case, iu 
substance prevents the holders of decrees of inferior ( '̂ourt 
from enforcing those decrees and imposes upon the supei'ior 
Court, that ivS the Court of the First (Uass Bubordinate 
Judge, the duty of distributing the assets, and, ther<;by 
in effect, executing not only the decree of Ids own ('ourt 
but the decrees of the inferior Court. In such a case 
it would certainly be a hardship on the holdei's of tlû  decreĉ s 
of the inferior Court if they could irot claim sha-re
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in tlie execution carried out by tlie superior Court, unless, 
before the moneys were received b y the superior Court, i)HmEiT»BAP.i.o. 
tKey had got their decrees transferred to that Coui‘t. Such 
procedure would involve considerable expense and, more- îbbi^bappa 
over, the holders of decrees in the inferior Courts might not 
hear of the proceedings of th.e superior Court until after the 
receipt of the assets to be distributed, when it would be too 
late to share. So that considerations of equity and common- 
sense suggest that in a case in which the Court is determining 
under section 63 the right to rateable distribution, the true 
construction of section 73 is that an application need only have 
been made to the Court which granted the decree before the 
receipt of the assets and need not be made to the Court which 
holds such assets. In other words that the Court to which 

^application for execution must be made means appropriate 
Coiurt and includes an inferior Court which granted a decree 
to be executed. In my opinion, that is the right view and 
it is the view which has prevailed in various High Courts in 
India : See Gimidm Nath Bay v. Kedmoiatli Bulyanta,̂ ^̂
Nafsimha Ohariar v. Krishnama Chairimp Ktvai Tong Kee 
V. Lim Chaung Ghee,̂ ^̂  Sliiddappa Lawmmvna v. Gimisangaya 
AhJiandayaM  ̂ In my opinion, therefore, the J’irst Class 
Subordinate Judge was right in this case in allowing rateable 
distribution.

Mr. Jahagirdar for the applicant has relied on Nifubaji 
Tulsirmn v. Vadia Venkati,̂ ^̂  but that was a decision on the 
old section 295, and is, therefore, no authority on the construc­
tion of section 73 of the present Code. Moreover, that case 
followed Muttalagiri v, M u tta y y a r which has since been 
dissented from by the High Couit of Madras.

The apphcation is dismissed, witli. costs.
Sen J. I agree.

Afflimtioii dismissed.
j. G. B.

(1925) 29 Cal. W .N. 575. (1930) 55 Boin. 473.
(1914) 26 Mad. L .J . 406. «>' (1892) 16 Bom. 683,

®  (1928) 6 Ran. 131. (1883) 6 Wad. 357.

VOL. LIX] BOMBAY SERIES 315


