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APPELLATE CRIMINAL.

Before Sir John Beaumont, Chief Justice, and Mr. Justice Ser.
FAMPEROR v, HARMAN KISHA (Accusep).®

Indian Bridence Act (I of 1872), secticn 25~Confession—Admissibility—First
information contained in o statement by accused to Police officer—Criminal Procedure
LCode (Act V of 1898), section 154.

Section 25 of the Indian Evidence Act seems to be founded on the view of the

Legislature that confessions made to ¢ Police officer are suspect, since they may

have beon induced by improper pressure. If that be the true underlying principle

of section 23, it is very difficult to see how any part of the confessional statement can
be admitted in evidence.

Where the fivst information about an offence of murder was given by an aceused
person to a Police officer and that information admitted his own guilt,

Held, that the first information amounted to a confersion within the meaning of

section 25 of the Indian Bvidence Act and, therefore, it could not be proved against

the accused.

Where the lower Court held that so much of the eonfession as admitted the guils
of the accensed should be excluded, but o portion of the confession which did not
admit kis guilt could be proved,

Held, further, that the whole of the confession must he excluded from the
evidence : .

Legal Remembrancer v, Lalit Mohan Singh Boy,™ distinguished and doubted.

Queen-Hmpress v. Babw Lul,!® referved to.

Conrrrmarion CASE No. 24 of 1934 (with Criminal Appeal
No. 381 of 1934) from an order of conviction and sentence
passed by D. V. Vyas, Sessions Judge, Nadiad, in Sessions
(Case No. 42 of 1934.

Admissibility of confession.

The prosecution alleged that Harman Kisha (accused)
was sleeping with hiy wife, (Ganga, on the night of February
25, 1934, He had a quarrel with her because she refused to
have sexual infercourse with him and he beat her to death
with a dharie. He then left the house, in which the only
other occupant was his old mother and went to his elder
brother Fulabhai and told him what he had done. He then

*Conflrmation cage No. 24 of 1934 (with Criminal Appeal No. 381 of 1934).
W (1921) 49 Cal. 167. ¥ (1884) 6 AlL 509, 1w,



VOL., LIX] BOMBAY SERIES 121

proceeded to the Police Sub-Inspector of Dakor about
seven miles awav and arived there at 6 o’clock in the
morning of February 26, and he there made a statement
{exhibit 16) which ran as follows :—

“ 7, Harman Kisha, Patider by caste, age 20, orcupation Agriculture, vesidence
Manjipura, appear in person and state that we four—1I, my wile Bai Ganga, my
mother Bai Kasan and my younger brother Kashi live in my house. TFarly last
evening my brother Kashi had gone to the field for night watch. My wife, my mother
and I were in the house. Last nicht I was slesping in the parshel of my house.
T again say that T was ot sleeping in the pershal butin the raveshi and my wife was
sleeping in the parshal and my mother was sleeping outside in the osri near me. At

about 11 or 11-50 pan. I got up and went to sleep with my wite. She did not allow
13

me to sleep, and said to me “ go and sleep with your mother . Thereupon 1 took

her in the orde from the puishal and tried to have sexual intercourse with her, but she
did not allow me to do so, and caught hold of my testicles. So Iat once got envaged.
(T took up the dharie Iying near the majus in the orde and-struck her with it on her
nape. Then I gave two three dlicria blows on her head, whereby she has died). My
wife has a child about 12 months old. That child was crying while lying in the
craddie. After taking out wnd bhanding over the child to aiy mother, I have coms to
vou. (I have killed my wife with this dkerie and produce it)*.

The accused was subsequently charged with an offence of
nmurder of his wife under section 302 of the Indian Penal Code.

The trial ended in the conviction of the accused who was
sentenced, subject to confirmation of the sentence by the
High Court, to be hanged by his neck until he was dead.

The accused appealed.

Carden Nood, with U. L. Shah, for the accused.

£ B. Shingne, Government Pleader, for the (rown.

Breavymont C. J.  This is an appeal by the accused against
his conviction for murder by the Sessions Judge of Kaira,
and against the sentence of death passed upon him, and there
is an application to confirm the death sentence. ,

The case for the prosecution is this: The accused was:
sleeping with his wife ou the night in question. He had
a quarrel with her because she refused to have sexual inter-

course with him, and he beat her to death with a dharia.

He then left the house, in which the only other occupant was
his"old mother, and went to his elder brother Fulabhai and
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told him what be had done. He then proceeded to the
Police Sub-Inspector of Dakore about seven miles away,
and arrived there at six o’clock in the morning and he there
made a statement, which is exhibit 16, stating the facts i
accordance with the prosecution case. Fulabbai, accused’s
brother, reported the matter to the Police Patel and subse-
quently made a statement belore a Magistrate under
section 164 of the Criminel Procedure C'ode stating what the
accused had told him and that he himself had reported the
matter to the Police Patel. Now if that case is yproved
there can be no possible doubt about the gnilt of the accused,
but the question is whether it is proved.

So far as Fulabhal is concerned, he gave evidence before the
learned Sessions Judge, and his evidence was entirely contra-
dictory to what he had stated hefore the Magistrate. Iis
evidence in the Sessions Court was that on the niorning of
the offence he heard that his brother was crying, that he
went to the brother’s (accused’s) house, that he found his
wife lying dead on the ground and a blood-stained dhuria
lying near by, and that the accused said that his wife had
been killed by somebody. The statement made by the
witness under section 164 of the Criminal Procedure Code was
of course used for the purpose of cross-examining him and
discrediting his evidence in the Sessions Court, and one can
fcel no doubt whatever that the witnese’s evidence in the
Sessions Court was untrue. But the fact that the evidence
was untrue does not establish the truth of his earlier state-
ment, and it is clear that the statement made under
section 164, Criminal Procedure Code, is nobt substantive
evidence. The learned Sessions Judge appreciated that
point and treated the evidence of Fulabhai as practically of
1O consequence. _

Then we come to the statement made by the accused
himself to the Police Sub-Inspector, which is exhibit 16.
The prosecution rely on that as the first information given
under section 154 of the Criminal Procednre Code. DBut the
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first miormation requires to be proved, and the difficulty of
proving this particular information arises from. section 25
of the Tndian Evidence Act. That section provides—
- “ No confession made to a police officer sholl Te proved as against a person
accused vf any offence.”
The Government Pleader suggests that ** confession ™" in that
section only réfers to a confession made in the course of the
inguiry into an offence and does not cover the first informa-
tion which starts the inqmry. But I can see no justification
in the wording of the section for any sucl: distinction. If
the first information is given by the accused to a police-
officer and that information admits his own guilt, it scems to
ms to be a confession, which seetion 25 of the Indian Evidence
Act does not allow to be proved. The learned Sessions Judge
- also took that view, but he got out of the difficulty in this
way. He said that so much of exhibit 16 ag admits the guilt
of the accused must be excluded, but there is a good deal in
exhibit 16 which does not admit guilt and which can be
proved. He said that taking that part alone vou have got
evidence that the accused was in the house with his wife on
the night in question, and that he had a quarrel with her,
and taking these facts in conjunction with the fact that no
other person’s name was suggested as the perpetrator of the
crime and that the dharie which the accused handed
over to the police and the clothes he was wearing were stained
" with human blood, there was sufficient evidence to justify
the conviction. The learned Sessions Judge in admitting
part of exhibit 16 relies on the decision of the C(alcutta
High Court in Legnl Remembrancer v. Lalit Mohan Séngh
- Roy. ™ In that case algo the accused had murdered
his wife and the information which he gave to the police
contained a statement as to the relations which existed
between himself and his wife before the date of the offence
and then a confession of the murder, and the learned Judges
held that so much of the first information as spoke of events

M(1921) 49 Cal. 167,
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103 prior to the night of the occmrvence was admissible
tuwssor  evidence. That case is distinguishable from the present one

Hamus  because here the whole confession deals only with the events

Bt ocourring on the night of the offence. But T doubt mweﬂ'a
Bemanont C. /.y hother the principle on which the Caleutta High Couxt
proceeded in that case can be justified. Section 25 of the
Indian Evidence Act seems to he founded on the view of
the legislature that confessions made to a police-officer are
sugpect, since they may have been induced by improper
pressure. (Sce the judgment of Mahmood J. in Queen-
IEmpress v. Babu Lal.®)  If that be the true underlying
principle of section 23, it is, to vy mind, very difficult to see
how any part of the confessional statement can be admitted
in evidence. Taking the present confession and reducing

it to its simplest components it comes to this: “1 was-
sleeping with my wife on the night in question ; I quarrelled
with her ; and I killed her.” 'That is to say, the confession
shows opportunity for the offence, motive for the offence,
and commissior: oi the offence, and it seems to me impossible
to say that the portion of it which deals with opportunity, or
the portion of it which deals with motive, can be treated ag
no part of the confession. If the confession is suspect as
having been induced by improper means, it is obvious that
the whole confession may have been so induced, and that the

truth may be that the accused was never in the house at all.
Therefore, in my opinion, we must exclude from the evidence
the whole of exhibit 16. If that is so, we are left with
nothing but this, that the body of the accused’s wife was
found in his hut in the early morning, that she had obviously
been murdered with a diarie or some similar weapon, that
the accused handed over to the police a dharic stained with
human blood and that the clothes he was wearing were also
stained with human blood. In his statement to the Sessions
. Cowrt he explaing these facts by saying that when he came
back from his field he found his wife murdered, that he took

W (1884} 6 All, 509 at p. 5283, . 5.
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the dharie which was lving beside her and got blood-staius
on his clothes in attending to her body. If one excludes the
confessional statement, 1t scems to me obvious that the
~ evidence which remains is not sufficient to justity conviction.
The police did not even prove that the dharia which was
found in the hut belonged to the accused. They took no
steps to get a confession of the accused recorded before
a Magistrate, and they produced no evidence, apart from
the confesgion, that the accused was in the hut with his wife
on the night in question. That being so, in my opinion, the
admissible evidence in this case 1s wholly insufficient to
justify conviction.
The appeal must, therefore, be allowed.
Sex J. Tagree.
Appeal allowed.
Y. V. D.

APPELLATE CRIMINAL.

FULL BENCH.

Before Sir Jokn Beaumont, Clief Justice, M. Justice Rangruelar
awl Mr. Justice Divatia.,

RAMCHANDRA BABATI GORE (or1a1van ACCUSED), APPLICANT r. BMPEROR.*

 Criminal  Procedure Code (det 'V oof 1898), sections 209 and 437—Cluese  exelusively
trivdle by o Cowt of Sessions-—Discharge of accused—lagistrate muy consider evid-
ence, both ils nelure and credibility—< Sufficient ground >, wmconing of —8essinns
Judge carn set aside the order of discharge if he thinks that the order is illegul, incorrect
or wtheruise impreper—* Ingproperly discharged  eo plained.

Under gection 208 of the Criminal Procedure Code, 1898, a Magistrate must
congider the evidence. He must satisfy himsell that there sre sufficient grounds
{or committing the accused person for {risl and to do that he must consider the
evidence, both its nature and credibility, but he has not to satisly himself that
there I8 a proper case for convicting the accused. Tf a Magistrate comes io the
conclusion that there is evidence to be weighed, he ought to commit the aconsed for
trial and ought not to discharge the accused merely bhecause he thinks that if he
© were to try the case himself, he would not he prepared to conviet the -accused on
*Criminal Revision Application No. 302 of 1934,
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