
l)iit not to divest his ownersliip of property. Therefore, if A
co iiv e r t 'S  goods belonging to B,, it is no defence tha,t foniierly Taltaekhâ t 
and more than three years before suit wa.s brought they were Ganoadas 
converted by C also. (See Miller v. DelV'̂ ) Ran^arj.

The correspondence, in this ca.se, in my opinion, clearly 
sliCAVs that the plaintrfi never Ivnew of the existence of the 
defendci>nts, or of the fact that they were in possession of the 
bonds, o r  even for the matter of that, of the eivi.stenee of 
Eamdas Gangadas till 1928, Tliat being/fche case, I thiiilc 
the plea of limitation must be rejected.

I find the issue in the negative.
In the result, there Vvh’11 be a decree in favour of the 

plaintiiiin terms of prayers (a), (b) and (d).
The Prothonotary to endorse and make ovei’ the bonds in 

salt to the plaintiff.
Attorneys for plaintiff: Messrs. Mulia d  Mulla,
Attorneys for defendants : Messrs. Little (& Go.
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Suit decreed.
B. K. B.

[1 8 9 1 ] I . Q, B. 4 6 8 ,

ORIGINAL CIVIL.
Before S ir  John  Bejm m ont, C h ie f  Ju stice, and M r. Ju stice Rangnehar.

T H E  C A LIC O  P R I N T E R S  A S S O C IA T IO N  L T t) .  ( o r i g i n a l  P l a x k t i f f s ) ,  , l'*S6 

A p p e l l a n t s  A H M E D  A B B U L  K A P J M  B R O S , ( o r i o i k a l  D e f e n d a n ts ) ,  ^ ahrnary 2g
R e s p o n d e n t s .*

Pi-adicc. and proccxluxz— Costs— Usoticz o f  m otion— E x  p m ie  <ipplic.aiion fo r  interim  

reJi(f— H earing o f  apijUcation afier service on other side— Bom baif H igh Cotirt 

B id e s  {O .8.), Table o f fees, item s 54, 55.'^'

A n  ex parte a p p lic a tio n  fo r  in te r im  ro lie f, an d  th e  su b seq u e n t a p p lic a t io n  a fte r  

n o t ic e  t o  th e  o th er  p a r ty  are r e a l ly  d is t in c t  a p p lic a t io n s  b eca u se  tw o  o rd ers  are  

m a d e  a n d  i t  m a y  b e  n e c e s s a r y  t o  ta k e  se p a ra te  s te p s  to  e n fo rc e  e a ch  o f th o se  

•orders.
* 0 .  C. J . A ppeal N o . 4 2  o f  1935 ; S u it N o . 778 o f  1935.

T hese ite m s run as fo llo w s :—  E s .
“  54. C osts for  ex parte m otion s un less o th erw ise  ordered . .  125

55 . T h e  lik e  for con tested  m o tio n s u n less  o th erw ise  ordered . .  1 7 5 .”



193<J As a  m a t t e r  of practice, rlndgeK licaTing e.\- juarte applications fo r in terim  re lief,,

.s h o u ld , i n s t e a d  o f  m a k i n g  t h e  c o s t s  o f t h a t  applioation , c o s t s  in tlio n o t i c e  o f  motion 
P b t n t e e s  ■'vluch m a y  l*e h e a r d  a f t e r  i i o t ic o  i s  w e r r e d  o n  t h e  o t h e r  s id e ,  r e s e r v e  t h o s e  c o s t s  and. 

A s s o o ia t io tn ’- d e a l  w i th  t h e m  a t  t h e  t i m e  n f t h e  h e a r in g :  o f  t h a t  n o t i c e  o f  m o t i tn i .  I t  w o u ld  th e n  

h e  o p e n  t o  t h e  J u d g e  w h o  h e a r s  i t  t o  a i k iw  s u c h  a d d i t i o n a l  s u m  h y  w a y  o f  c o s t s  o v e r  

A h m e d  A b i v i j l  a i if l  f^h o v e  t h e  c o s t s  o f  t h e  n o t i c e  o f  m o t i o n  a s  h o  th iiilsH  w o u ld  c o m p e n s a to  t h e  

s u e c e s r f u l  p a r t y  f o r  t h e  c o s t s  o f t h e  c.t: p a i  l c  a p p l i c a t i c m .

Co st s .

Tlie Calico Printers Association, Limited^ (plaintiffs), filed 
a suit, inter alia, to restrain by an injunction Alimed 
Abdul Kaiim Bros, (defendants) from infringing certain 
registered designs in piece goods in wliicli tlie plaintiffs 
claimed, an excli.isive right. After tlie filing of tlie suit, tlie 
plaintifi’s applied befo.re Divatia J., on May 20, 1935, for 
leave to serve notice of motion before t.lie time fixed for 
appearance of the defendants and obtained an interim 
injunction against the defendants. The notice was made 
returnable on June 18, 1935. The part of the order dealing 
with costs was as follows :

“ . . . and i t  is fu rther ortlerod th a t the costn of th e  said application  and of
this order he costa in  the waid notice of m otion.”

The notice of motion came on for argument before X 
Wadia J., on June 18, 1935, when it was agreed by the parties 
that the interim injunction should continue till the hearing 
and fi.nal disposal of the suit and until further orders. His 
Lordship directed that the co,sts of the notice should be 
costs in the cause. The jjart of the order relating to costs 
was drawn up in these terms : —

“ A nd it is fu rth er ordered tha,t th e  costs of thiri application and  order and  of the- 
application m ade on thf^ 20th M ay 11)35 be costs in  tlu5 cause.”

When this order was being formally drawn up, the- 
attorneys of the defendants desired that the order should 
run as follows ;—

“ And it is fu rther ordered th a t  costs of th e  said app lication  and  of th is  order,, 
viz., the  sum  of Ra. 175, be coats in  the  cause.”

The plaintiffŝ  attorneys did not agree to this alteration.. 
The Prothonotary settled the order approving in material
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particulafB the suggestions made by tlie defendants' attor- 
neys. Tlie matter was, on July 25, 1935, placed before B. J. Camco
Wadia J., for spsakmg to tna minutes of the order. His as.s«>mamo\-
Lordship approved of tlie order in tbe terms settled by tKe 
Protlioiiotary and delivered Judgment as follows :— ah.med abbw.

B. J. Wadia J. On May 20, 1935, tbe plainti& applied 
to the vacation Judge for leave to serve notice of motion 
for injunction in this suit and also for an interim injunction.
Tlie leave was gxanted, as also tlie interim, injunction. Costs 
Avere made costs in tlie notice of motion. On June 18,
1935. tlie notice of motion came on before me wlieii counsel 
appeared on either side. An order wa,s m.ade by consent 
in terms of prayer (a) of the notice of motion, thereby 
confirming the injunction, and the costs of the notice of 
motion were made costs in the cause. In the notice of 
motion the plaintiffs prayed that the defendants may be 
ordered to pay to them the costs of the ex parte application 
made on May 20, 1935, and the costs of and incidental 
to the notice of motion and the order to be made thereon, 
but no such application was made to the Court. Counsel 
for the plaintiffs, however, applied for the taxed costs of 
the notice of motion, but the application was refused. The 
only order that was made was, as I stated before, that the 
costs of the notice of motion be costs in the cause. Ta 
drawing up the order, however, the plaintiffs inserted the 
following provision as to costs :■—■

“ A nd it is fui-ther ordered th a t  th e  costs of th is  application an d  order an d  o f  
th e  app lication  m ade on May 20, 1935, be costs in  th e  cause.”

.This was altered by the defendants’ solicitors in red ink 
as follows ;—

"  A nd i t  is fu rth e r ordered th a t  th e  costs of th e  said notice of m otion  an d  th is  
Order, viz. Pus. 175, bo eost,s in  th e  cause.”

Under the circumstances the matter was set down on board 
for speaking to the minutes of the order.

It was argued on behalf of the plaintiffs that though there 
was only one notice of motion, there were really two motions >

Mo-iii Bk J a  5— 5
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^  viz., a n  ex parte motion on May 20, 1935, for wliicli under 
Ca l ic o  entry No. 54 of the “ Table of Fees to be taken by tiie 

Attorneys of tlie High Court of B o m b a y a s  amended by 
Shp No. 55, the plaintiffs claimed Rs. 125, and a contested 

Abmed Abdttl i^otion on June 18, 1935, for which under entry No. 55 
B. J. Wadi,I j. of the same slip they olaimed Rs. 175. Counsel contended 

that there could be no notice of motion on May 20 until 
the leave was granted to serve the notice of motion for 
injunction, and that therefore plaintiffs were entitled to an 
additional and separate payment of Rs. 125 for the ex parte 
application made on May 20. In my opinion it is not correct 
to say that there were two motions in one notice of motion. 
There is in fact only one notice of motion, but there are two 
applications, and the Court is empowered under rule 346 
of the High Court Rules to grant interim relief, and it can 
at the same time give leave to serve the notice of motion 
on the other side, making the notice returnable on a parti­
cular day. It is the grant of interim rehef in one and the 
same notice of motion having only one date. On the day 
on which the notice of motion is made returnable it may be 
contested, or it may be uncontested, in ^hich latter case 
the motion is heard ex parte, though the notice is served 
on the other side. If the notice of motion is contested; 
the party is entitled to Rs. 175 under entry No. 55. If 
the notice of motion is uncontested, that is to say, heard 
ex parte  ̂ he is entitled to Rs. 125 under entry No. 54.

If the notice of motion is contested by the opposite party 
and the costs of the notice of motion are made costs in the 
cause, only Rs. 175 are allowed for costs, unless the Couri  ̂
hearing the notice of motion orders otherwise. The Court 
may order that the costs be taxed. The Court may fix 
a higher lump sum. The Court may expressly allow both 
the costs of the application for interim relief and the applica­
tion on the hearing of the notice of motion, but this is hardly 
ever done, as a portion of the costs of the two applications 
will be common to both. There is, for instance, the affidavit
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1936in support of the application, wliicli affidavit is also used on 
tlie notice of motion. If costs of bott. the applications Ca l ic oX̂SXKTEKS
were allowed, costs of that affidavit would really be allowed a s s o c ia t io k  

twice over, which could not be the intention of the Court.
It was argued that when the costs of the ex parte application Abdttl
are made costs in the notice of motion and the costs of the -S. J. WadiaJ, 
notice of motion are made costs in the cause, the order 
means that both the costs of the ex parte apphcation and. the 
costs of the contested motion are allowed. I do not agree 
with that interpretation of the order ; it is not correct.
Counsel for the plaintiffs referred to American Trading 
Co. V. Bird (& but that decision has really no applica­
tion to the case before me.

In my opinion, therefore, unless the Court in its discretion 
orders the costs to be taxed or allows a higher lump sum, 
the costs allowed in a contested notice of motion, even where 
there is an application for interim relief, are Es. 175. The 
discretion I have referred to is exercised by the Court in 
exceptional cases on application made by counsel. In the 
case before me an apphcation was made for taxed costs, 
and that was refused. The order made was that costs of the 
notice of motion be costs in the cause, which means that the 
■costs allowed are Rs. 175, and no more.

The draft order as settled by the Prothonotary and Senior 
Master will stand. As this point has been raised before me 
for the first time and argued in Court, I make costs o£ the 
application costs in the cause.

T h e  p la in tiffs  ap p ea led .

V. F, Ta^rporewah, for the appellant.
Sir Jamshed Eanga, for the respondent.

B ea u m o n t  C. J. This is an appeal from an order made 
by Mr. Justice B . J. Wadia, which raises rather an important 
question of practice. The suit is a suit for an injunction
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W3G ĵ Q restrain tlie defendants from wrongful user of the plaintiffs'
Calico registered design, and an application was made e x  parte

for ‘T-n injunction, and on tliat application an injunction Avas 
granted by Mr. Justice Divatia until tlie hearing of the 

Ahmeb Abdtjl iiiotion, costs being made costs in the motion. When the- 
Bea7miont 0. j. motion was heard, Mr. Justice B. J. Wadia continued the 

injunction until the trial, and directed that the costs of the 
motion be costs in the cause. Now if an order had been
drawn up in those terms, in my opinion, it is quite clear
that the applicant?^ Avould have got sepa,rate sets of costs, 
for the e x  f c i r U  m,otion and the motion on notice. They 
would have got, since no contrary direction had been given, 
Rs. 125 for the ex ^arte motion under item 54 of the Table 
of Fees, and they would have got Rs. 175 for the costs of 
the contested motion. But when the order of Mr. Justice 
B. J. Wadia came to be drawn up, the defendants’ attorneys 
inserted a provision tha,t the costs of the ex jiarte application, 
and of this order, viz. Rs. 175, be costs in the cause, that 
is to say, they sought to limit the costs of both motions, 
to Rs. 175. The plaintiffs’ attorneys, who presumably 
thought they would have the better chance of ultimately- 
getting the costs, objected, and the nxatter was placed 
before the learned Judge again to determine the point. 
The learned Judge gave a judgment on the- matter, and 
I think that the effect of it is that he did m,ake an order 
that the costs of the motion be costs in the cause, but that 
he intended that to involve only the payment of the one lump 
sum set of costs, viz. Rs. 175, and as the order had not 
been passed and entered, the learned Judge was entitled 
to put it into such a form as would carry out what he really” 
intended, although, the actual effect of the language he 
used at the hearing might have produced som,e other result. 
In my opinion, therefore, there is no ground on which we 
can. differ from the learned Judge’s order, but I cannot 
agree with the reasoning on which, the order was based. 
The learned Judge’s view is that the ex parie motion and

866 INDIAN LAW REPORTS [VOL. LX.



tlie motion inter fo/rtes were only one motion, and, tlierefore,
unless tlie Jiick'e otlierwise directed, tliere could only be Cauco
one lump sum as costs, viz. Es. 175, under item 55. In Asso’ciatiô
my opinion that view is not correct. It seeans to me clear
tliat there were two motions, two distinct orders were-, made, Ahmê ^ bdul
and it might have been necessary to take separate steps Beaimont c. j.
to enforce each of those orders. The Judge, however,
lias an absolute discretion in dealing with the costs of
motions, because both item 54 and item 55 are subject
to any order to the contrary. It would, I think, generally
be better if Judges hearing ex ‘pcwte motions, instead of
making the costs of the ex jMrte motion costs in the motion
to be heard on notice, the effect of which, I think, (unless
the costs are limited by the order) is to allow Es. 125 for
the ex farte motion, were to reserve the costs to be dealt
with on the hearing of the motion. Then the Judge who
hears the motion can do what I understand is done in practice
in such cases, namely allow such additional sum beyond
the costs of the motion, as he thinks will compensate the
successful party for the costs of the ex jMfte motion.
Technically the proper form of order in such cases is to 
allow so much under item 54 for the ex parte motion, and 
so much, under item 55 for the inter partes motion. To 
take an illustration, supposing the Judge desires to allow 
an extra Es. 50 for the ex parte motion, instead of providing, 
as I understand is generally done in practice, that Es. 175 
plus Es. 50 will be allowed for the costs of the motion 
(treating the two motions as one), to direct that Es. 175 
is allowed for the motion inter 'partes, and Es. 50 is allowed 
tor the ex parte motion under item 54. The net result comes 
to the same thing, but the alternative I have suggested 
preserves what seems to be the correct view, namely, that 
there are definitely two motions and not only one motion, 
as the learned Judge in his judgment suggests. However 
undoubtedly the learned Judge can justify the order 
ivhich lie made here by saying the order abeady made by
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™  Mr. Justice Divatia allows Es. 125 for tlie ex parte motion,, 
Calico but as I did iiot intend the successful party on tiie two motions. 

A s s o c ia t io k  to get more than Es. 175, I shall only allow Es. 50 under 
item 55. That carries out in a technically correct form the- 

Ahmed Abdto order which the learned Judge says that he intended to make. 
Beaumont G. J. That being sOj I do not think there is any ground for inter­

fering in appeal. There was a preliminary objection that 
an appeal does not lie, but as we do not think it necessary 
to make any order on the appeal, it is not necessary to discuss 
it. The appeal is dismissed with costs.

INDIAN LAW REPOETS [VOL. LX

E a n g n e k a k  J. I agree.

Appeal dismissed.

B. K. D.

APPELLATE CIVIL.

Before, Mr. JusLice Broomfield and Mr. Justice Tyabji.

J936 MANEIvBAI, s’ORMKULir w roa o j’ N A D IR SH A W  JA M S H E D JI VACHHA 
ebruary 20 aw e  a t  p r e s e n t  w i f e  o r  R U STO M JI M. K A PA D IA  ( o k iq in a l

------  Plainttit),, Appeilant V.  N A D IR SH A W  JA M S H E D JI VACHHA
(OEIGIS-AL DElfjaNDAUx), ReSPONDKNT.*

Parsi Marriage and Divorce Act {X  V of 1865), sections 33, 3d and 35—8uit for  
dissolution o f  marriage—Deere,— Order fo r  'permanent alimony— Alimony not 
charged on husband’s property— Remarriage, o f  ^vife— Application by husband ta 
reduce amount of alimony— Order reducing amount, i f  competent

The appellan t, a  Parsi woman, -vvas m am e d  to  rospondent in  1915. I n  1927, she 
brougkt a su it againist her husband  fo r dissolution of m arriage and, in  th o  a lte rn a ­
tive , for judicial separation. The Parsi Chief M atrim onial C ourt gave h e r a decree 
declaring th e  m arriage dissolved and  D avar J . m ade an  order d irecting  th e  respon­
den t to  pay  th e  appellant Ra. 85 per mensem b y  w ay of perm an en t alim ony. The 
paym ent of the  am ount Avas no t, however, sccurod on th e  h u sb an d ’s p ro p erty , the- 
order being a mere personal order to  pay. I n  1935, th e  rospondent applied to

♦Fir.'it Appeal No. 1G4 of 1935.


