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APPELLATE CRIMINAL.

Before H r. Justice Barlee and M r. Justice D im tia.

EM PER O R  V. BHAW AN S U R JI (o e ig in a l  A ccttseb  No. 1).'^

Indian Penal Gade (Act X L V  of ISSC),sections 379 ami 429—Stealing a caljand killing ^  °
it—Offences of theft and mischief—Two distinct offences—Separata comiciioii ___
for both the. offences not illegal— Crirtiiml Procedure Code (Act K of 1S9S), 
section 35.

The accused was charged with the offeaoes of stealing a, calf of the complainant, 
and of committing mischief by subsequently killing it. He was convicted by the 
trying Magistrate of the offences of theft as well as of mischief under sections 379 
and 429 of the Indian Penal Code. A reference being made to the High Court by 
the District Magistrate that the conviction for the offence of mischief be quashed 
as illegal:—

Held, that the conviction for both the offences was legal, as the two ofiences, viz., 
theft and mischief, were distinct offences and constituted two different acts JaUing 
within the definition of theft as well as mischief.

Emperor v. Jiamla Ratanji and Hussain Buksh M ian  v, King-fSmperor,^'^^ 
dissented from.

Per Divatia J . Wrongful loss to a person whose property is stolen, may be 
a  temporary loss so long as he is kept out of its  possession witboiit Ms consent, while 
the wrongful lo.ss to a person whose property is destroyed is a permanent loss. The 
nature of the loss in both the cases is different andfalls under the definition of distinct 
offences. I t  is, therefore, possible to commit the offence of mischief in  respect of 
stolen property even though some lo.'5S has already been caused to its possessor by the 
offence of theft.

C r i m i n a l  B e e e r e n c e  made by E. S. Maui, Additional 
District Magistrate, Broacli and Pancli Mahals.

Offences of tlieft and miscliief.

It was alleged by the prosecution that on April 3, 1935, 
four accused dishonestly removed the calf of the complainant 
from the place where it was grazing in the jungle and killed 
it. Accused No. 1 was charged with the ofience of theft 
and mischief under sections 379 and 429 of the Indian Penal

* Criminal Reference No. 137 of 1933.
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Code and tlie remaining three accused were cliarged with the 
Empeeoe ofEence under section 414 of the Code.

V.

The ti’ying Magistrate found all the accused guilty. He 
convicted accused No. 1 of the offences under sections 379 
and 420 of the Indian Penal Code and sentenced him to- 
pay a fine of Rs. 25 for each of the offences. The other 
accused were convicted of the offence under section 414. 
of the Indian Penal Code and sentenced to pay a fine of 
Eg. 10.

The Additional District Magistrate, Broach and Panch 
Mahals, made a reference to the High Court recommending- 
that the conviction under section 429 of the Indian Penal 
Code be (Quashed for reasons as follows :

“ The facts are thab tMa accused removed complainant’s cali: from the latter’s 
possession and thus committed theft. Ĥ o suhsoquently l;il,led it. Once the offence- 
of theft i« completed, the offence of mischief cannot have been committed in respect 
of the same animal. The conviction for both the offencos was therefore elearty 
illegal. A similar view was taken by the Bombay High Conrt in the case reported 
in 5 Bom.L.R. 460.”

Reference was heard.
No appearance for the accused.
Dewan Bahadur P, B. Shingne, for the Crown.

D iv a tia  J. This is a reference made by the Additional 
District Magistrate, Broach and Panch Mahals, recommend­
ing that the conviction of accused No. 1 of the offence of 
mischief under section 429 of the Indian Penal Code l)e 
quashed, and that the fine imposed in respect of this offence 
be remitted.

Th e accused had been charged with the offences of stealing 
the calf of the complainant, and of committing mischief by 
subsequently killing it. The learned M̂ agistrate who tried 
the case found that the accused stole the calf and thereafter 
killed it, and he convicted him of the offence of theft as 
well as of mischief under sections 379 and 429 of the Indian 
Penal Code, and sentenced him to pay a line of Rs. 25 for
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•each of the ofiences, and in default to suffer rigoroxis imprison- 
ment for a montli for each offence. The other accused Empeeoe,
were convicted of the offencs of assisting in the disposal of Bhavan

.stolen property under section 414, Indian Penal Code.
, The learned Additional District Magistrate has made this 
reference because it has heen held by this Court in Em])eTor v.
Eamla Ratanp^^ that a person who stole a fowl and then 
killed it could not be punished separately for the offence 
of theft as well as of mischief, and he has recommended 
that the conviction of accused No. 1 of the offence of mischief 
was therefore illegal and should be set aside.

The question is whether the separate conviction 
and sentence for the offence of mischief is correct. It is 
true that the point is covered by the decision relied on by the 
District Magistrate, but ŵe are disposed to think, after 
going through the relevant section as well as the authorities 
bearing on this point and after hearing the learned 
Government Pleader, that the view taken in Emperor 
V . Manila Ratanp'^ is not correct and that, at any rate, that 
■decision has ceased to have force after section 35 of the 
Criminal Procedure Code was amended in 1923 by deleting 
the word “ distinct” between the words “ tŵ o or more” 
and ofiences ” . In the above case, no reasons are given 
for holding that a person who was convicted for stealing 
a fowl and then killing it could not be convicted separately 
for theft and mischief. The learned Judges relied on the 
reasons given by the District Magistrate, viz. : In Bickuk
Aheer v. Aulmck Bhooneea,^^  ̂ it was held that a double 
.sentence for theft and mischief is illegal and improper.”

Now, looking to that decision we find that no reasons 
are also given in that case. It is said that a double sentence 
for theft and mischief is illegal and improper, and the 
sentence as part and parcel of the conviction must be set 

■aside. It appears that there are two previous rulings of
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^  tliis Court whicli thougli not reported in any authorised
Emtbeoe series have been printed in RatanlaFs Unreported Criminal
bhawah Cases. The first of the rulings, which is printed at page 12^

of that book (Queen-Em'press v. Genya^^), says that a person 
Divaiia j. gtole a bullock and then killed it, can only be convicted 

of theft and not of mischief also. Here again no reasons 
are given in the order. It is only stated that the prisoner 
ought not to have been convicted of mischief in respect 
of the bullock which he had been convicted of stealing. 
The Sessions Judge who made the reference in that case 
was of the opinion that the act of killing the bullock after 
the accused person had acquired possession of it, though 
unlawfully, did not constitute an ofience punishable after 
the offender was convicted and punished for the theft.. 
In the second case, which is printed at page 430 {Queen- 
Empress v. Krishna'^^) of that book, a contrary view has. 
been taken by another Bench of this Court. There the 
accused were charged with the offence of stealing a bullock 
as well as committing mischief and the trying Magistrate 
convicted them of both the offences. The District. 
Magistrate made a reference to this Court, being of the 
opinion that the conviction for the offence of mischief was. 
not justified by law because it was doubtful whether, after 
a theft was committed, it was possible to commit the offence 
of mischief in respect of the stolen property, as the loss, 
had already been inflicted on the owner by the theft, and 
it was rather a straining of the law to hold that the destruction 
of the stolen property was a second offence. This Couri},. 
however, did not accept that view and held that the separate 
convictions and sentences were not illegal, that the theft 
preceded the mischief, and that the two acts of theft and 
mischief were separate ; that the stolen property was not 
transferred by the theft and the prisoners were rightly 
punished by separate sentences for the fresh act of mischial 
None of these two cases have been noticed in the case m

(1877) Eatanlal’s Unrep. Cr, Gas. '2) (1880) Ratanlal’a Unrep. Or. Cas.
129. 430.
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Emperor v. Ramla Rat/mj%^  ̂ wJiicli is decided upon the ^  
view taken in Bichuh Aheer v. Auliuch Bhooneea!^  ̂ ejipeeoe

V.

As tlieie jias been no appearance on behalf of tbe accused 
in tbis case, tbe learned Government Pleader has very 
fairly invited our attention to tbe case of Hussain Buhsh 
Mian v. King-Emperor,^^^ wbicb. bas taken tbe same view 
wbicb. bas been taken in Emperor v. Mamla Ratanji,^̂  ̂
viz., tbat wbere a person wbo steals an animal kills it for tbe 
purpose of eating it, be cannot be convicted of tbe ofiences 
of tbeft and miscbief. In tbis case reliance bas been placed 
u-poii Emperor Y . Bawila Ratanji,^^\& well as the decisions 
in tbe case of Madar Bahel>̂  ̂and Bichuk Aheer v. Auhuck 
5/ioo)^em,‘“̂ and the learned Judge says that there can be 
no doubt that where theft of an andmal has been committed, 
tbs killing of 7t afterwards by the person who stole it for the 
purpose of eating it cannot add another offence.

These are all the reported rulings on this point brought 
to our notice. It appears to us that the view taken in 
Emperor v. Ramla Ratanji'^as well as in Hussain Buhsh 
Mian v. King-Emperor'’̂ is erroneous, and that the correct 
view would be that these two offences are distinct ofiences 
and constitute two different acts falling within the definitions 
of theft as wall as of mischief. For the ofience of theft 
what is necessary is “ the dishonest removal of movable 
property out of the possession of any person without his 
consent ”, and the essence of the ofence of mischief is the 
wrongful destruction or diminution in the value of any 
property so as to cause loss or damage to any person.

It is true that the element of dishonesty, that is to say, 
the causing of wrongful loss or wrongful gain to some person, 
is a common element in both these offences. But it cannot 
be said that simply because the accused has caused wrongful 
loss to another person by taking away his property without

'1’ (1903) 5 Bom. L.R.460. (1924) 3 Pat. 804.
(1866) 6 W. R. (Cr.) 5. (1902) 1 Weir 497.
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1935 his consent, the sulDsequent act of destruction of tliat 
property would not be an ofience because the wrongful 
loss is already caused by taking it away from its possessor. 
Wrongful loss to a person can be caused in a variety of ways. 
Wrongful loss to a person wliose p/operty is stolen may be 
a temporary loss so long as lie is kept out of its possession 
without his consent, while the wrongful loss to a person 
whose property is destroyed is a permanent loss. The 
nature of the loss in both cases is different and falls under 
the defi-uitions of distinct offences. It is, therefore, possible 
to commit the offence of mischief in respect of the stolen 
property even though some loss has already been caused 
to its possessor by the offence of theft. The explanations 
to section 425 say that the offence of mischief may be com­
mitted with regard to any property and against a person 
who may not be the owner of th.e property and it may bs 
committed with regard to the offender’s own property. 
This would show that the essence of the offence of mischief 
consists in the wrongful destruction or diminution in value 
of any property, whether it is one’s own, or somebody else’s. 
It seems to me, therefore, on the wording of sections 378 
and 425, Indian Penal Code, that these two acts are distinct 
offences and that the intention to cause wrongful loss by 
the destruction of property is diferent from the intention 
to cause wrongful loss by its mere removal from a person's 
possession.

It may be noted that sections 428 and 429 deal with 
certain aggravated forms of miscliief oni; of whicli. is kiUing 
certain animals and are made punishable with a higher 
sentence. Thus killing an animal in certain cases is made 
a distinct offence. A man may thus simply kill an animal 
without stealing it and if his case falls under the definition of 
mischief, he would be guilty of the offence of aggravated 
form of mischief in certain cases, or he may at first intend 
to steal it and thereafter intend to kill it, in which case, 
there is no reason wh'v the two acts which are both



V.

w .
fciUEJI

IJivatia J.

recognised as distinct offences should not be piinislied as 
sucli. Even if the animal is stolen with the intention of Empeeor
subsequently kiUing it and thereafter it is killed, the legal Ehawa?.-
position would not be different.

It may also be noted that the present section 35 of the 
■Criminal Procedure Code does not contain the word 
“ distinct ” which the previous section 35 did. It says :
“ When a person is convicted at one trial of two or more 
offences, the Court may . . . sentence him  ̂ for
such offences, etc. . . . ” It is not necessary now, 
in order to give separate punishments, that the two offences 
should be distinct, and a man can be convicted of 
and separately punished for any two offences, subject to 
the provisions of section 71 of the Indian Penal Code. In 
the present case, not only are these two offences distinct, 
but both of them are covered b}' two separate definitions 
and are committed at different times.

I, therefore, think that the trying Magistrate was right 
in holding that the accused was guilty of both the offences.
That being so, it is not necessary to pass any order on this 
reference, and the papers should be sent back to the District 
Magistrate.

B a iil e e  J. I agree with the order proposed by m y 
lelirned brother. The case has been sent to us by the learned 
District Magistrate because of the decision in Emperor v.
Ramla That decision was that a person who
steals a fowl and then kills it cannot be punished separately 
for the offences of theft and mischief. ISTo reasons are 
.given in the judgment, and in view of the amendment 
of section 85, Criminal Procedure Code, which has been 
pointed out by the learned Government Pleader, it is no 
longer binding on us.

The question we have to decide is whether, after the 
wrongful loss was caused to the owner of the calf by the
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1033 tlieft, any further wrongful loss was caused to him by the- 
killing of the animal. On this point different Courts have 
taken different views and no clear and considered ruling 
has been cited. In my view the wrongful loss which was 
caused to the owner by the removal of the animal was 
different from the wrongful loss which was caused to him 
by its destruction. By the theft he was deprived temporarily 
of the animal, and when it was killed the deprivation was- 
made permanent.

I agree then with my learned brother that the accused 
has committed two distinct, ofiences and was rightly 
convicted both under sections 379 and 429 of the Indian 
Penal Code.

Answer accordingly,
J . G. B.

PRIVY COUN'CIL.

J .  C.’*' 
1936 

March 3

.THAKOBE SAHEB OE LIM DI, A p p e l l a n t  v. K H A C FA R  MANSUR RUKHAD'
AMD O T IIErvS, R b SPO N D E N T S .

KHACHAR MANSUR RUKHAD a n u  OTinma, A p k c l l a n t s  v . THAK ORE 
SAHEE OF L IM D I, R e sp o n d e n t.

[On Appeal from the High Court at Bomhay.]
Evidence J e t  (J of 1872), sediovs 17, I S  and 31—Admissio7is in an agreemenl—Suit 

againsl third ^arty—Legal efjad of admissions—Code of Civil Procedvre {Act V of 
1908), order I  rule 10 (2)—Necessary parlies— Oujarui TaluMars' Act {Bombaiji 
Act VI of 1888), section 2—Amending Act {11 of 1005)—Mulgameiie, whether 
laluhdars of Khadol Barwala Talulca,

In  an agreement made in  1922 between the  Thakore Saheb and  Government, the 
Thakore Saheb agreed (a) th a t  the Ivathis oi’ Girasias liolding jivai lands in  Barwala 
shall be entered as Mulgametis in the  Settlem ent Registers and (6) th a t the 
said Mulgametis shall bo considered as talulcdars for th e  purjjoses of the  Gujarat 
Talukdars’ Act so as fa r as the  jivai lands were concerned.

In  1925 the Thakore Saheb in stitu ted  th e  present suits against th e  Mulgametis 
for a declaration th a t he was the proprietor and talukdar of the suit villages. The

*Preaent: Lord Thankerton, Sir Shadi Lai and  Si j. George Rankin.


