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1935 Accordingly, I think that the appellants fail in their
Muwiorear  contention that there is a charge on the premises in respect
CORPORATION . .
ormme 0 Of the water supplied by measurement, and that this appeal
OF BOMaY  fails upon that point.
FAmESs As vegards the question of personal liability, T agree that
Blackwell J. the water supplied by meter must be treated as apportion-
able de die n diem. That being so, it seems to me to be,.
plain that defendant No. 3 incurred no liability until he’
became the owner of the premises. IHe has been content
to take August 18, 1930, as the date from which his liability
commenced, and it hag been conceded that the sum of Rs. 75
paid by him into Court is sufficient to discharge his personal
liability upon the footing that the amount is apportionable.
1 agree, therefore, that on both the points this appeal
fails and must be dismissed with costs.

Attorneys for appellahts : Messrs. Crawford, Bayley & Co.
Attorneys for respondent : Messrs. Dastrr & Co.

Appeal drsmassed.
B. K. D,

PRIVY COUNCIL.

ﬂ-gg.r* THE NATIONAL MUTUAL LIFE ASSOCIATION OF AUSTRALASIA, LTD.,
Novembor 18 APPELLANTS o, THE COMMISSIONER OF INCOME-TAX, BOMBAY PRESI-

— DENCY AND ADEN, RESPONDENTS.
[On Appeal from the High Court at Bombay]

Indian Income-toz Act (X1 of 1922)—-Rules thereunder—Rule 35—-Mutual Life
Insurance Company Limited by guaranice—Participating end non-participating. s
policy-holders—Participating shareholders entitled to whole of surplus profits—
Company incorporaied in Australia—DBranches in  British India—Method of
caleulating assessable profits in British India.

The appellant company was a Mutual Life Insurance Company incorporated in
Australia with a Head Office in Melbourne and Branch Offices in Bombay and Caloutta,

*Present : Lord Thanlerton, Sir Lancelot Sandersbn and Sir George Rankin.
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The gompany was & mutral association limited by guarantee and having no shares 1835
.or sharoholders.  The holders of participating policies were the sole members of the KATIONAL
company and entitled to the whole of the surplus profits. Murvarn Lire

; o ) Agsocration oF
The Income-tax Officer, acting under Rule 353, found the assessable profits of the AUSTRALASIA
! AvsTn: Ay
company’s Indian business for the year ending March 31, 1982, to be £35,038, on the LD,
hasis that the assessable profits on the Indian busimess should heartle same

E2
, . Tns

roportion to bthe net assussable profits of the whole of the company’s bmsiness as Coymussrons

proporti ¥ OMMISSIONER

tha premium income on participating and non-participating policies in British OF I%COME-TAK,
: e e . oM
sadia to the total premium income of the company. His calculation was based on BAY

‘the fgures for the year ending September 30, 1930.

Tt was not disputed that the principles in New Yoik Life Insurance Compuny v.
Siyles™ were applicable to the case as hold in Commissioner of Tncome-tax, Bombay
Presidency v. The National Mutral Life Associution of Australasie, Lid.*

Held, that it wasimpossible to regard the figure arrived at asa proper ascertainment
of the income, profits or gains of the company, The Income-tax Officer had entirely
ignored the non-participating premiums recsived, and on the other hand, had
included the whole amownt of consideration received in respeet of annuitics.
Further e deduected nothing in respect of the liabilities of the eompany, or for
the expenses relative to the non-participating business. The assessment was
therefore not a valid or legal assessment.

Decree of the High Court, 57 Bom. 519, reversed,

APpEAL (No. 50 of 1934) from an order of the High Court
(February 27, 1933) answering a reference under the
Income-tax Act.

The facts of the case are stated in the judgment of their
Lordships of the Judicial Committee.

Latter, K. C. and King, for the appellants. The questions o35
are what profits arise in India and what proportion of Ceober 15
the profits represents non-mutual business. A Life
Insurance Company hes no profit and Ioss account. It
has a revenue account and an actuarial valuation.

Rule 85 applies only in the absence of sufficient data.
‘. ?aufﬁcient‘ data was furnished by the company. - Profits
and gains in India have been correctly stated in the return.
Profits of foreign income do not fall within sections 3, 4 or
6 to 10 of the Act. Investment stage has nothing to do with
business connection. The full amount of the moneys
remitted to Australia were shown and also the average
® (1889) 14 App. Cas? 881, ® (1931) 55 Bom. 637.
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interest on the Assurance Fund. The Income-Tax Officer's
method of computing the profits was wrong.

The method adopted by the Income-tax Officers was
referred to and reference was made to the following cases.
Chief Comimissioner of Income-tax v. Bhanjee Ramjee & Co.,”
The Commissioner of Income-tax, Burma v. Messrs. Steel
Brothers & Co., Ltd.,” New York Life Insurance Company v'-.
Styles,” Thomas ~v. Richard Evans & Co. Jones v.
South-West Lancashire Coal Owners’ Associaiion,” Jones v.
South-West Lancashire Coal Owners’ Association” and Com-
missioner of Income-taz, Bombay Presidency v. The Nutional
Mautual Life Association of Australasia, Lid.”

Dunne K. C. and Hills, for the respondent. The question
falls to be determined on whether the company put the
necessary data before the Income-tax Officer. The
company has to render an account under section 22 of the
Act. If not satisfied, the Income-tax Officer acts under
section 23. Rule 35 shows how the assessment is to be
made. Profits may be made by investment. The Indian
Branches are entitled to participate in the Life Hund.
Profits on this would be taxable in India.

Reference was made to Commissioner of Income-tox v.
Remington Typewriter Co. Ltd.,” Income-tax Commissioner v.
Shaw Wallace & Co.,” and to the Indian Life Insurance Act
(VI of 1922). If the principle of Styles’s case™ applies, the:
profit can be got only from actuarial valuation.

The judgment of their Lordships was delivered by
Lorp Teankerroy. Thisisan appeal from a judgment of the
High Court of Judicature at Bombay, dated February 27,

1933, whereby the Court answered adversely to the appel-
lants two questions of law, which had been referred to the

@ (1921) 44 Mad. 773, @) [1927] A. C. 827.

@ (1925) 3 Rang. 614 @ (1931) 55 Bom. 637.

' (1889) 14 App. Cas. 38L. @ (1930) 55 Bom. 243, s. 0. L. R. (8
@ 1927] 1 K. B. 35. L A, 42,

® (1932) L. R. 59 L. A. 206 ; 50 Cal. 1343.
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Court by the Commissioner of Taxes, Bombay Presidency, 1033

on his own motion, under section 66 (I) of the Indian Namosar

Income-tax Act (X1 of 1922). Phnidmdenic
The appellants are a mutual life insurance company, whose S

head office is in Melbourne, Australia. They have branches Taz

. . Corry ONER
all over the world, and in India they have two branches, one 4y Ixcons oss,

of which is in Bombay and the other in Caleutta. The  bowmax
Questions of law arise out of a dispute as to the method of Lod Thanlerton
computation of the income, profits or gains of the appellant

company in the business of its Indian branch offices for the

purpose of its assessment to income-tax for the financial

vear ending on March 31, 1932.

The facts are set out in the letter of reference and may
be summarised as follows :—The company is limited by
guarantee and has no share capital, the liability of each
member being limited to the nominal sum of £1. Every
person who insures his life with the company under a partici-
pating policy is deemed to have agreed to become a member
of the company. There are no shaleholders and all the
surplus profit is divided amongst the members, who are the
persons who take out participating policies. The company
also does business in annuities, loans on the security of
policies, ete.

Under article 85 of the articles of association a triennial
actuarial valuation is made by the actuary of the Company
for all its business, and the surplus profit for the three years
thus ascertained 1is distributed amongst the participating
policy holders. As originally framed, thig article provided
tfor a separate valuation for each branch or class of the
*sompany’s business, but this has now been altered and only a
consolidated valuation report is drawn up including all the
company’s business. The articles do not provide for a
separate valuation of the business of branch offices, and 1t is
not stated whether in fact such separate valuations have
been made.
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1985 From the documents submitted along with the letter of

Namoxar reference it appears that approximately 98 per cent. of the
MUTTAYL LIPR M . . . . .
Assocramion or company’s total businessis done with 1ts members, the parti-

Avsbanasis sipating policy-holders. Before the Board, it was accepted

T throughout by both parties that the principles laid down in

Oomusstonsr the FEnglish case of New York Life Insurance Company v.
OF INCOME-TAX,

Bowsay  Styles,” apply in India; this was decided by the High Couwrf
Lord Thamkerion 111 & Case between the parties to this appeal in Commissioner:
of Income-tux, Bombay Presidency v. The National Mutual
Life Association of Australasie, Lid.,” and, while not meaning
thereby to tmply any doubts, their Lordships need not and

do not express any opinion on this matter. o

The following are the material provisions of the Indian
Income-tax Act, 1922, and the statutory rules made
thereunder : —

3. Where any Act of the Indian Legislature enacts that income-tax shall be
chargedfor any year at any rate orrates applicable to the total income of an assessze,
tax at the rate or those rates shall be charged for that year in accordance with, and
subject to the provisions of, this Act in respeet of all income, profits and gains of the
previous year of every individual, Hindu undivided family, compeny, firm and
other association of individuals.

4. (1) Save as hereinafter provided, this Act shall apply to all incoms, profits or
gains, as described or comprised in section 6, from whatever source derived, aceruing
or arising, or reccived in British Indja or deemed wunder the provisions of this Aat
to acerue, or arise, or to be recsived in British Indja.

{2) Profits and gains of a business aecrning or arising without British Indin to
a person resident in British India shall, if they are received in or brought into British
India, be dwemed o have acerued or arisen in British India and to be profits and gains
of the year in which they are 8o received or brought, notwithstanding the fact that
they did not so agerue or arise in that year, provided that they are so received or
brought in within three years of the cnd of the year in which they acerned or
arose.

10. (I) The tax shall be payable by an assessce under the head * Businoses ™%
inrespect of the profits or gains of any business carried on by him. .

13. Income, profits and gains shall he computed, for the pusposes of seetions 10,
11 and 12 in accordance with the method of accounting regularly exmployed by the
assessee : Provided that, if no method of accounting has been regularly employed,
orif the method emploged is such that, in the opinion of the Income-tax Offiger, the

@ (1889) 14 App. Cas. 381 @ (1931) 55 Bom. 627,
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incoms, profits and gains cannot properly be deduesd thercfrom, then the computating 1935
ghall be made upon such basis and in such manner as the Income-tax Officer muy YM

Narzonsr
determine.

MuroaL Lirs

: : . . Associamion ow
22. (I) The Drincipal officer of every company shiall prepare, and, on or hefore i

AUSTRALASIA,
the fifteenth day of June in each year, furnish to the Income-tax Officer a return, Lo,
in the preseribed form and verified in the prescribed manner, of the total income of Tgn
the company dming the previous year: Provided that the Income-tax Officer may, Coarssronen

in his discretion, extend the date for the delivery of th return in the case of any OF INcome-rax,

‘ Boueay
4 smpany of olass of companies.

o . Lovd Thankerton.
() The Income-tax Officer may serve on the principal officer of any company o hankerton

or OLL ANY PeTson UPONn whom a notice has been served under sub-section {(2) a notice
requiring him, on & date to be therein specified, to produce, or tause to be produced,
guch accounts or documents as the Income-tax Cfficer may require : Provided that
the Tucome-tax Officer shall not require the production of any accounts relating
to & pariod more than three years prior to the previous year.

23. (1) If the Income-tax Officeris satisfied that a return made under section 22
is corract and complate, he shall assess the total income of the assessee, and shall
dotermine the sum payable by him on the basis of such raturn.

(2) If the Income-tax Officer has reason to believe that a return made under
section 22 is incorreet or incomplete, he shall sexrve on the person who made the
return a notice requiring him, on & date to be therein specified, either to attend at the
Income-tax Officer’s office or to produce, or to cause to be there produced, any
evidence on which such person may rely in support of the return.

(3) Onthe day specified in the notice issued under sub-scetion (2), or as soon after-
wards as may be, the Income-tax Officer, after hearing such cvidence as such person
may produce and such other evidence as the Income-tax Officer may require, on
specified points, shall, by an order in writing, assess the total income of the
assessee, and detsrmine the sum payable by him en the basis of such assessment.

(4) If the prinsipal offirer of any company or any other person fails to make
areturn under sub-section (7) or sub-section (2) of section 22, as the case may be, or
fails to comply with all the texms of a notice issued under sub-section (4) of the same
section or, having made a return, fails to éomply with all the terms of & notice issued
under sub-section (2) of this section, the Income-tax Officer shall make the assess-
ment to the best of his judgment and, in the case of o registered firm, may cancel
its registration.

? Provided that the registration of a firm shall not be cancelled until fourteen days
have clapsed from the issue of a notice by the Income-tax Officer to the firm
. intimating his intention to eancel its registraticn.

59. (1) The Central Board of Revenue may, subjeet to the control of the Governor
General in Couneil, make rules for carrying out the purposes of this Act and for the
ascertainment and determination of any class of income. Such rules may be made
tor the whole of British India orfor such part thereof as may be specified.
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1035 (2) Without prejudice to the gencrality of the foregoing power, such rules may—
N ATIONAL (@) prescribe the manner in which, and the procedure by which, the income,
MyroaL Lire profits and gains shall be arrived ab in the case of :—
ASSOCIATION OF

AUSTRADASTA, bt e et ie e,
LT:) : (ii) insurance companies;
IR X
COWEI'II::SI;DVFP (3) 1n cases coming under clause {@) of sub-section (2), where the inecome, profits
OF ITN(}Q}[E.'E_‘A:‘{’ and gains liable to tax cannot b definitely ascertained, or can be ascertaiued only
Bomeay  with an amount of trouble and expanse to the assessee which, in the opinion of the

Loid T?L(L—n"ertun Central Board of Revenue, is unreasonable, the rules made under that sub-section

may-—

() preseribe methods by whieh an estimate of such income, profits and gains
may be made, and :

(b) in cases coming under sub-clause (¢) of clavse (@) of sub-section (2), preseribe
the proportion of the income which shall be deemed to be income, profits and
gains liable to tax,

and an assessment based on such estimate or proportion shall be deemed to be duly
made in accordance with the provisions of this Act.

Rule 25. In the case of Life Assurance Companies incorporated in British India
whose profits are periodically ascertained by actuarial valuation, the income, profits
and gains of the Life Assurance Business shall be the average annual net profits
disclosed by the last preceding valuation, provided that any deductions made from
the gross income in arriving at the actuarial valuation which are not admissible
for the purpose of income-tax assessment, and any Tndian income-tax deducted from
or paid on income derived from investments before such income is received, shall
be added to the net profits diselosed by the valuation.

Rule 26. Rule 25 shall apply also to the determination of the income, profits
and gains derived from the annuity and ecapital redemption business of life assurance
companins, the profits of which can be ascertained fromn the results of an actuarial
valuation.

Rule 27. Tf the Indian incoma-tax deducted from interest on the investments of
a company exceeds the tax on the income, profits and gains thus ealeulated, a refund
may be permitted of the amount by which the deduction from interast on
investments exceeds the tax payable on su:h income, ynofits and gains.

Rule 35. The total income of the Indian branches of non-resident insurance
companies (Lifo, Marine, Fire, Accident, Burglary, Fidelity Guarantee, etc.,), in the
absence ofmore reliable data, may be deemed to be the proportion of the totalineome:..
profits or gains, of the companies, corresponding to the proportion which their Indiak '
premium income bears to their total preminm income.

On July 22, 1931, the appellant company made a return of
its total income, profits or gains from its business in India,
based on the year ending September 30, 1930, as the year of
account, at a sum of £3,241 14s. 8d. ~Along with the return
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a revenue account and bhalance sheet for that year was 1423

submitted. In the course of meectings with the Income-tax ~ Namoxan
Officer, certain further information was submitted, which did Qﬂfiﬁéég o
not satisfy the latter, and, onDecember 1, 1931, hie issued the A"’*’f‘fﬁ‘)ﬁSls,
assessment order which is now in question, by which he .

computed the income, profits or gains of the Indian business Gon{nllrsﬂsimza{a
under rule 35 at the sum of £38.038, or Rs. 5,14,620. The o I%c%ﬁfrﬂ’
“ompany appealed against this assessment to the Assistant ;..
Commissioner of Income-tax, who confirmed the assessment,
and they then requested the Commissioner of Income-tax to
refer the matter to the High Court under section 66 (2) of the
Act. The Commissioner took the view that the company’s
return had not been in the preseribed form, and that, accord-
‘ingly they had failed to make a return, with the result that
the assessment was made by the Income-tax Officer under
sub-section (4) of section 23, and the appeal to the Assistant
Commnissioner was incompetent. Accordingly, asthe matter
was of importance, he made the reference on his own motion
under section 66 (7). While the point does not directly
concern the questions of law referred, their Lordships feel
some doubtas to the Commissioner’s view that the company
had failed to make a return within the meaning of
section 22 (4).

Thanl-ertan

The two questions of law referred to the Court are as
follows i~

(1) Whether the Income-tax Officer, Companies Circle, Bombay, was justified

inlaw in resoréing to Rule 35 of the Income-tax Rules for the purpose of assessing

the Company to income-tax for the year 1931-32 having regard to the data furnished
by it to that Ofiicer.

“(2) Whether the assessment of the Company to income-tax for the year 1031-32
i a legal assessment and binding upon it in view of the opinion expressed by this
Honourable Court in Civil Reference No. 5 of 1928,

The first question involves the appellant company’s challenge
of the Income-tax Officer’s right to have recourse to rule 35,

while the second question concerns the validity of his
application of the rule.. ’
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1955 The Income-tax Officer is enly authorised to have recourse

Namoxar 0 the method of computation provided by rule 35 “in the
Aﬁi‘g@f;ﬁ};?; absence of more reliable data 7. In the opinion of their
AvSTRALASIS - Tordships, this requires (¢) a serutiny of the data which in
o fact had been made mﬁaﬂable to the ;[gcome-tax Officer,
Commssionsr irrespective of any question as to the validity or correctness
oF LIoOMRTA% of the return made under section 22 (1), and (b) a considera-
Torg Tho tion of the reliability of those data for the purpose ¢
a proper computation of the income, profits or gains of the

gompany in accordance with section 13 of the Act.

The appellant company maintains that the Income-tax
Officer had more reliable data available (1) in the return made
by the company and the revenue account and balance sheet
of the Indian business which accompanied it, or, if that view
was unsound, (2) in the said documents, supplemented by
the triennial valuation report of the whole business for the
triennial period ending on September 30, 1928, and the
balance sheet and revenue account of the entire business for
the year ended September 30, 1930, in both of which the
average rate of interest earned by the invested funds of the
COMPANY appears.

The method of computation under these contentions was
as follows :—Under (1), the total premium income of the
Indian business from non-participating policy-holders
amounting to £90 for the year of account, and interest on
investments in India and fees received in India to the amount
of £3,151, making a total income of £3,241, no claim in fact
being made for deduction of the small proportion of the
expenses referable to that part of the business. Under (2) it
was proposed to add a sum to represent what might be called
the share of the Indian business in the interest earned by the
total investments of the company held in Australia, by talking
the proportion of that interest arrived at on theratio borne by
the total amount of the transfers from the Indian branches
to the head office from their inception, shown in the revenue
account and balance sheet of the Indiaun business as at
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geptember 30, 1930, to the total of the company’s invest- 1935
ments at the same date in the company’s balance sheet and qummn
revenue account, the interest being calculated at the average ssoeiimer

1 ATUSTRALASTA,
rate abovementioned. AL

The view taken by the Income-tax Officer, which was con- T

surred in by the Assisbant Commissioner, and is maintained J;‘i‘i‘éf,i,?;f;
in this case, was that in the case of a life insurance company, — Bowssr
the only reliable data to arrive atits profits was by a valua~ Lord Thenkerton
tion report, and he asked for a separate valuation report of
the Indian business for a triennial period. The company
declined to give this, but offered—though stating that they
were under no obligation to do so—to send him a separate
valuation of their Indian business as at September 30, 1930.
A single valuation report as at the end of the year of account
would obviously not have been sufficient for the ascertain-
ment of profits ; it would be necessary to have a valuation
as at the terminus ¢ quo, and this would be afforded either by
a valuation as at September 30, 1929, or, in accordance with
the practice of the company, a valuation for a triennial period,
under which the ascertained profit might be divided equally
between the three years. Ifa valuation report as at Septem-
ber 30, 1930, can be compiled, there can be no obstacle, as
counsel for the company admitted, to the compilation of
a.similar valuation report as at an earlier date. A valuation
report over a triennial period is clearly the more convenient
COUTSE.

While Beaumont C. J. expressed himself as inclined to
accept the contentions of the appellants as above stated,
both the learned Judges decided the case adversely to the
appellants on an argument submitted to them for the first
time by the Advocate-General that income earned in Australia
on monies remitted by the Indian branches and invested in
Australia was liable to tax under section 42 of the Act. In
their Lordships’ opinion, any claim as to liability to tax under
section 42 is a mattel outside the letter of reference and is

mo-m Bk Ja 11—5 -
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1935 irrelevant to the questions submitted. It is an altogether
Namosin  different matter that, in making a valuation of the Indian
AlvTrAL LIve . .. . 4
Assocratiox or business, 1t is necessary to consider the reserves held
AVSIRALASIS  against the liability on the Indian policies, which in fact
e are held and invested by the head office. Their Lordships
ZoyussioNER are not concerned In the present case with any possible
OF INCOME-TAX, . . .. . ‘
Bowssy  liability of the company to tax under section 42, and they!

Ford Thanierion CXPIESS 1O opinion on the matter.

In the opinion of their Lordships, the Income-tax Officer
wag entitled to take the view that the income, profits or
gains of the Indian business could not properly be deduced
from the data supplied by the company with the return.
Only a small proportion of the premiums received could be
said to represent income, profits or gains, and that would
have to be taken on an average basis, as there will be losses
on individual policies. As regards the appellants’ second
contention, their Lordships are of opinion that the Income-
tax Officer rightly took the view that the information sub-
mitted by the appellants did not afford more reliable data
for computation of the ingome, profits or gains of the Indian
business than the method prescribed by rule 35, which is
based on the total income, profits or gains of the company,
the proportion attributable to the Indian business being
calculated on the ratio of the Indian premium income to
their total premium income. There can be no doubt that
the total income, profits or gains of the company would fall
to be computed on the basis of their triennial valuation
reports, which, in their Lordships’ opinion, is the most reliable
method of computation in the case of a life insurance com-
pany. It isthe method applied under rule 25 in the case of ¢
companies incorporated in India. The amount of interest
earned on investments, though it is an element in the ascer-
tainment of the income, profits or gains, is not by itself a
reliable datum for such ascertainment.

Their Lordships are therefore of opinion that the Income-
tax Officer was justified in resorting to rule 35.
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Applying rule 35, the Income-tax Officer assessed the
gompany as follows :—

£

(1) Premiums of the company as a whole

for the year ended 30th September

1930 .. . .. 3,244,476
(2) Premiums of the company in British

India for the same period . 87,942
{3) Net assessable profit of the company

as a whole based on the triennial

investigations as at 30th September

1928 .. . .. 1,405,027
Proportionately profit of British India 38,083

or, at 1s. 523d. = Rs. 5,14,020

As regards (1) and (2) if their Lordships assume without
deciding that under section 35 in its application to the
present case “ premium income ” should include the pre-
miums received in respect of participating policies, it will
still remain that as regards (3) the principle of Style’s case,
{supra) has been altogether ignored.

The * total income, profits or gains, of the companies ™
referred to in rule 85 is the income, profits or gains as they
would be ascertained for the purposes of the Act.

In the assessment order the following attempt is made to
meet this manifest objection—apparently by showing that
the figure of £ 1,405,027 being less than the average receipts
“excluding premiums) for a year is not excessive i—

** According to the Bombay High Court decision the surplus profit arising out
«of eontributions from the participating policy-holdersisnot liable to tax. From tha
valuation report of the Company as a whole for the trienninm ended 30th Septembex
1928, it will be seen that the income from sources other than participat’ing and non-
participating preminms is £ 4,404,140, i.e., average income for one yearis £ 1,468,047
{about). The surplus for the yéar ended 80tk September 1930, based on the above
said triennial investigations as intimated is £1,405,027 which is less than the average
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Lord Thankerton
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1935 income of £ 1,468,047. For the purposes of assessment, it is regarded that thé

Nagronan  expenditure incurred by the Company is first set off against the participating and

MurvaL LIFE yy9p participating premium income and the balance of expenditure against income
ASSOCTATION OF © >
- from other sources. Thus the surplus is regarded as wholly out of income from
AUSTRALASIA, ¥

Livp. other sources liable to tax.”
.
Tuxn : o y , : s b . R
CoMMISSIONER This argument cannot be accepted : indeed it is quite

or INooMB-T4¥, - jnconsistent with the reasons for rejection of the appellants’

ol T o two contentxo{ls on the first q.uestlou.- 'Th?. Incomr-.:«tzux
Officer has entirely ignored the non-participating premiums.
received, and, on the other hand, has included the whole
amount of consideration received in respect of annuities.
Further, he has deducted nothing in respect of the liabilities
of the company, or for the expenses relative to the non-
participating business. It is impossible to regard this figure
as a proper ascertainment of the income, profits or gains
of the company.

Their Lordships are therefore of opinion that the -
assessment was not a valid or legal assessment under
rule 35.

Their Lordships, accordingly, are of opinion that the
first question in the letter of reference should be answered
in the affirmative, and that the second question should be'.
answered in the negative. They will humbly advise His
Majesty that the appeal should be allowed, that the judgment
of the High Court should be set aside and that the questions.
should be answered as above stated. The respondent will
pay to the appellants their costs of thig appeal and in the
Court in India.

Solicitors for the appellants: Messts. B. F. Twrner &
Sons. ‘

Solicitor for the respondent : The Solicitor, India Office.



