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V.
H a j i  E is a

Blackwell J.

^  Accordingly, I tliink tliat the appellants fail in their 
Mtjsicipal contention that there is a charge on the premises in respect 
oT? the'cixy of the water supplied by measurement, and that this appeal 
OP B o m b a y  u p o n  that point.

As regards the question of personal liability, I agree that 
the water supplied by meter must be treated as apportion- 
able de die in diem. That being so, it seems to me to be\, 
plain that defendant No. 3 incurred no liability until he' 
became the owner of the premises. He has been content 
to take August 18,1930, as the date from which his liability 
commenced, and it has been conceded that the sum of Ks. 75 
paid by him into Court is sufficient to discharge liis personal 
lia,bility upon the footing that the amount is apj)ortionable.

I agree, therefore, that on both the points this appeal 
fails and must be dismissed with costs.

Attorneys for appellants : Messrs. Cmivford, Bayley & Co. 
Attorneys for respondent: Messrs. Dastur d  Co.

Appeal dismissed.
B. K. D.
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THE NATIONAL MUTUAL LIFE ASSOCIATION OF AUSTRALASIA, liT D ., 
A 'p p e l l a n i s  V. THE COMMSSIONER OF INCOME-TAX, BOMBAY PRESI- 
DENCY AND ADEN, B e s p o n d e k t s .

[On Appeal from the High Coirt at Bombay]

In iim i Jncome-ta.v Act (X I of 1922)—Mulas ihereunclor—Bula 3&— Ilu tu a l Life  
Insurance Gompany Limited by gnaniiiiea,—Participating and non-participatinff[. 
policy-holders—Partici-jxUing shareholders entitled to ivhole of surphis frofits—  
Gompany incorporated in Australia—Branches n;, British In dia— Method of 
calculating assessable profits in  British India,

The appellant company was a Mutual Ijife Inauraiice Company incorporated in 
Australia witli a Head OiBce in Melbourne and Branch Officea in Bombay and Calcutta,

’̂ Present: Lord Thankerton, Sir Lancelot SanderaOn and Sir George Rankin.



’The company -was a mutiJai association lim ited by guarantee and having no Eiiarcs 1935
or sharoholders. The holders of participating policies were the sole memhers of the
company and entitled to the whole of the surplus profits. Mgtiial L ^ e

* ^ o c r o'R’
The Incom e-tas Officer, acting under Buie 33, f o u n d  the assessable profits of the " itrsTiTiLAsiA 

company’s Indian husiness for the year ending March 31, 1932, to be £38,038, on the L t d .

basis that the assessable profits on tho Indian business should bear the same 
proportion to the net assfassable profits of the whole of the company’s business as CoaBnssiOKEE 
the premium income o n  participating and non-participating policies in British I k c o h e -t a x ,

j^iidia to tho total premium incoxne of the company. H is calculation vv̂ as based on Bombay 
Vbe figures for the 3'ear ending September 30, 1930.

It w a s  not disputed that the principles in Y orhL ife  Insurance Conqianyv.
.Styles‘̂  ̂ were appUoable to the case as held in  Goimnissioner of Income,-tax, Bombay 
Presulenaj v. The National 3Iuttial L ife Association of Australasia, Lid}"’

Held, that it  was impossible to regard the figure arrived a t as a proper ascertainment 
■of the income, profits or gains of the corapany. The Income-tax Of&cer had entirely 
ignored the non-participating premiums received, and on the other hand, had 
included ths whole amount of consideration, received in  respect of annuities.
Further he deducted nothing in respect of the liabilities of the company, or for 
the expenses relative to the non-participating business. The assessm ent was 
therefore not a valid or legal assessment.

Decree of the H igh Court, 57 Bom. 519, reversed.

A p p e a l  ( N o . 50 of 1934) from an order of the High Coui't 
(February 27, 1933) answering a reference under the
Income-tax Aot.

The facts of the case are stated in the judgment of theii 
Lordships of the Judicial Committee.

Latter, K. C. and King, for the appellants. The questions 1935

are what profits arise in India and what proportion of 
the profits represents non-mutual business. A Life 
Insui'ance Company has no profit and loss account. It 
has a revenue account and an actuarial valuation.
Rule 35 applies only in the absence of sufficient data.
Sufficient data was furnished by the company. Profits 
•and gains in India have been correctly stated in the return.
Profits of foreign income do not fall within sections 3, 4 or 
■6 to 10 of the Act. Investment stage has nothing to do with 
business connection. The full amount of the moneys 
remitted to Australia were shown and also the average

(1889) 14 App. Cas? 381. (1931) 55 Bom. 637.
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interest on tlie Assurance Fund. Tlie Income-Tax Officer's. 
National metliod of computins tlie profits was Wl'Ong.

M uxtjal L ip e

The method adopted by tlie Income-tax Officers was 
!Ltd. referred to and reference was made to tlie following cases.
The Chief Commissioner of Income-tax v. Bhanjee Rawjee <&

COMMISSIONEE T 7-, T,/r a ,  7-OF iscoME-TAx, Tlie Gommiss'ionef oj Income-tax, Burma v. Messfs. bteei
B o m b a y  S  Co., Ltcly'^ Neiv Yorh Life Insurance Company

S t y l e s , T h o m a s  v. Richard Evans d  Co. Jones v. 
Soiith-West Lancashire Coal Oioners' Associaiion, '̂^  ̂ Jones v., 
Soiith-West Lancashire Coal Oivners  ̂ Association"^ and Com
missioner of Income-tax, Bombay Presidency v. The National 
Mutual Life Association of Australasia, Ltd.̂ "'̂

Dunne K. C. and Hills, for tlie respondent. The question 
falls to be determined on whether the company?' put the 
necessaiy data before the Income-tax Officer. The 
company has to render an account under section 22 of the- 
Act. If not satisfied, the Income-tax Officer acts under 
section 23. Rule 35 shows how” the assessment is to be
made. Profits may be made by investment. The Indian
Branches are entitled to participate in the Life Fund. 
Profits on this would be taxable in India.

2oO INDIAN LAW EEPOBTS [VOL. LX,

Eeference was made to Commissioner of Income-tax v. 
Remington Typewriter Co. Ltd.,”̂ Income-tax Commissioner v.. 
Shaw Wallace <& Co,,̂ ^̂  and to the Indian Life Insurance Act 
(VI of 1922). If the principle of Styles’s case'"' applies, the- 
profit can be got only from actuarial valuation.

1035 The judgment of their Lordships was delivered by
November 18 . _

—  LoPvD Thankerton. This i s  an appeal from a judgment of the-
High Court of Judicature at Bombay, dated February 27,.  ̂
1933, whereby the Court answered adversely to the appel
lants two questions of law, which had been referred to the

(1921) 44 Mad. 773. [1927] A. 0. 827.
(1925) 3 Rang. 614. <«' (1931) 65 Bom. 637.
(1889) 14App. Gas. 381. (1930) 55 Bom. 243, s. o. L. R. 58-

•*> [1927] 1 K. B. 33. I  A. 42.
(1932) L. R. 59 I. A. 206 ; 59 Gal. 1343.



Court b j  the Commissioner of Taxes, Born'bay PresidenGT,
on Ms own motion, under section 66 (1) of the Indian k-atio.n-al
Income-tax Act (XI of 1922).

AtrSTEALASIA.

The appellants are a mutual life insurance company , whose Ltd. 
head office is in Melbourne, Australia. They have branches The 
all over the world, and in India they have two branches, one oSIkcoidSS 
p i  wliich is in Bombay and the other in Calcutta. The 
questions of law’ arise out of a dispute as to the method of Loii Thmiherton- 
computation of the income, profits or gains of the appellant 
company in the business of its Indian branch offices for the 
purpose of its assessment to income-tax for the financial 
year‘ending on March 31,1932.

The facts are set out in the letter of reference and may 
be summarised as follows :—The company is limited by 
guarantee and has no share capital, the liability of each 
member being limited to the .nominal sum of £l. Every 
person who insures his life with the company under a partici
pating policy is deemed to have agreed to become a member 
of the company. There are no shareholders and all the 
surplus profit is divided amongst the members, who are the 
persons who take out participating policies. The company 
also does business in annuities, loans on the security of 
policies, etc.

Under article 85 of the articles of association a triennial 
actuarial valuation is made by the actuary of the Company 
for all its business, and the surplus profit for the three years 
thus ascertained is distributed amongst the participating 
policy holders. As originally framed, this article provided 
for a separate valuation for each branch or class of the 

^company’s business, but this has now been altered and only a 
consolidated valuation report is drawn up including all the 
company’s business. The articles do not provide for a 
separate valuation of the business of branch offices, and it is 
not stated whether in fact such separate valuations have 
been made.
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^  From the documents su'bmitted along with the letter of
National reference it appears that approximately 98 per cent, of the 

Associatiok 03? company’s total business is done with its memherSj the parti- 
cipating policy-holders. Before the Board, it was accepted 

The throughout by both parties that the principles laid down in 
OoManssroNBE, the English case of Neio York Life Insurance Company v.

Styles,'"'̂  apply in India; this was decided by the High Couit^ 
lord TimUrton ^ between the parties to this appeal in Oommissionep 

of Incorne-tojx, Bombay Presidency v. The NaMonal Mutual 
Life AssociaUon of Australasia, Ltd.,'"' and, while not meaning 
thereby to iiiipl'y any doubts, their Lordships need not and 
do not express any opinion on this matter.

The following are the material provisions of the Indian
Inconie-tas Act, 1922, and the statutory rules made 
thereunder;—

3. Where any Aot of tbs Indian Legislature enacts that income-tax shall be 
chargedfor anyyear at any rate orrates applicable to the total inoomo of an assesses, 
tax at the rate or those rates shall be charged tor that year iii accordance with, and 
subject to the provisions of, this Act in respect of all income, profits and gains of the 
previous year of every individual, Hindu undivided family, company, firm and 
other association of individuals.

4. (I) vSave as b.ereinaiter provided, this Act shall apply to all incoma, profits ox 
gains, as described or comprised in section 6, from whatever source derived, accruing 
or arising, or received in British India or deemed under the provisions of this Aot 
to accrue, or arise, or to be received in British India,

[2) Profits and gains of a business accruing oi arising without British India to 
a person resident in British India shall, if they are received in or brought into British 
India, be deemed to have accrued or ariseiiin British India and to be profits and gains 
of the year in which they are so received or brought, notwithstanding the fact that 
they did not so accrue or arise in that year, provided that they are so received or 
brought in within three years of the end of the year in which they aocrned or 
a,rose.

10. (2) The ta x  shall be payable b y  an  assessee under the  head “ Buain:^ss 
in  respect of the profits or gains of an y  business carried  on by him.

13. Income, profits and gains shall be computed, for the purposes of sections 10, 
1 1  and 12 in  aooordance with the method of accounting regularly employed by the 
assessee : Provided that, if no method of aecounting has been regularly employed, 
or if ths method employed is such that, in the opinion of the Income-tax Officer, the

(1889) 14 App. Cas. 381. (W (I931) 55 Bom. 63?.
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incoms, profits and gains oannot properly be de due,? d therefrom, tlien the computatimi I 935 

shall be made upon such basis and in such manner as the Income-tax Officer ma''' ------

deteriBine. Midtital Life

32. (1) The Pi-incipal ofBcer of everjj-(iompan,y shall prepare, and, on or before 
the fifteenth day of Jiine in  each year, furnish to the Income-tax O f f i c e r  a r e t i t r n ,  L t d .  

in the prescribed form and verified in the prescribed manner, of the total income of 
the company dming the previous year : Provided that the Income-tax Officer may, C om m tssiosee  
in his discretion, extend t h e  date for the delivery of tli5 return in the case of any li^coarE-TAS, 

C o m p a n y  o r  c l  ass of companies. B o m e a x -

(4) The Income-tax OfScer may serve on the principal officer of any company ■T-hanlnrton. 
or on any person upon whom a notice has been servo d under sub-section {2) a notice
req,uiring him, on a date to be therein specified, to produce, or cause to b? produced, 
such accounts or documents as the Incom e-tax OlBcer m ay require : Provided that 
the Inoome-tax Offiecr shall not require the production of any accounts relatinj; 
to a psriod more than three years prior to the previous year,

23. ( i )  If the Incom e-tax Officer is satisfied that a return made under socfcion 22 
is correct and complete, he shall assess the total income of the assessee, and shall 
determine the sum payable by him on the basis of such xsturn.

(2) If the Incom e-tax OiEcer has reason to believe that a return made under 
section 22 is incorrect or incomplete, he shall serve on the person who made the 
return a notice requiring him, on a date to be therein specified, either to attend at the 
Inoome-tax Officer’s office or to produce, or to cause to be there produced, any 
evidence on which such person may rely in  support of the return.

(5) On the day speciEs d in  the notice issued under sub-seotion {2), or as soon after
wards as may be, the Incom e-tax Officer, after hearing such evidence as such person 
may produce and such other evidence as the Income-taK Officer may require, on 
specified points, shall, by an order in  writing, assess the total income of the 
assessee, and determine the sum payable by him on the basis of such assessment.

{i)  If the principal offi'^er of any company or any other person fails to make 
a return under sub-section (i)  or sub-section {2) of section 2 2 , as the case m ay be, or 
fails to comply with all the terms of a notice issued under sub-seetion {i) of the same 
section or, having made a return, fails to  comply w ith all the terms of a notice issued 
under sub-section (2) of this section, the Income-tax OlBcer shall m ate the asscsB- 
ment to the best of his judgment and, in the case of a registered firm, may cancel 
its registration.

Provided that the registration of a firm shall not be cancelled until foTirt^en days 
have elapsed from the issue of a notice, by the Income-tax Officer to the firm 
intimating his intention to cancel its registration.

59. (2 ) The Central Board of Pvevenue may, subject to the control o f  the GovRrnor 
Genera] in Council, mahe rules for carrying out the purposes of this Act and f o r  the 
ascertainment and determination of any class of income. Such rules m ay be made 
f o r  the whole of British India orior such part thereof as may be specified.
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1935 (3) W ith o u t p reju d ice  t o  tiie  g e n e r a l ity  of th e  fo r e g o in g  p ow er , s iic h  ru le s  m a y —

X m o S A L  (a) prescribe th e  m an ner in  w h ich , an d  th e  proced u re  b y  w h ic h , th e  in com e,
M utttaI i L ib’S p ro fits  a n d  g a in s  sh a ll be arrived  a t  in  th e  case  of :—

A sso ciatio n  0]?
AtrSTItALASIA,

(ii) insurance c o m p a n ie s ;

„  (3) I n  ca ses  o o m in s  u n d er  clause (a) o f su b -se c t io n  (2), w h ere  th e  in c o m e , profits'Coinussiô fBE  ̂ T \  ,
'OF I nco m e-t a x  g a in s  lia b le  to  t a s  ca n n o t be d e n n ite ly  ascertaan ed , or c a n  be a s c e r ta iu e d  only

B om bay  w ith  a n  am otin t o f  trou b le  an d  ex p en se  to  th e  a ssessee  w h ich , in  th e  o p in io n  of thf^.

L o n l E cv e n u e , is  u n rea so n a b le , th e  ru les  m ade u n d er  t h a t  su b -sectio fi

m a y —

{a) prescribe m eth o d s  b y  w h ich  a n  e s t im a te  o f su ch  in co m e, p ro fits  a n d  gains  

m a y  be m ad e, an d

(6) in  ca ses  com in g  u n d er  sub-clatise  [i) o f c la i se (a.) o f su b -sec tio n  prescribe

th e  p rop ortion  o f th e  in com e w h ich  sh a ll be d ee m ed  to  be in c o m e , p ro fits  and  

g a in s  lia b le  to  t a s ,

a n d  a n  a sse ssm en t b ased  on  su ch  e st im a te  or p ro p o rtio n  sh a ll be d e e m e d  to  be duly  

m ad e in  accordan ce w ith  th e  p ro v is io n s  of th is  A c t.

R u le  25 . I n  th e  ease of L ife  A ssurance C om pan ies in co rp o ra ted  in  B r it is h  In d ia  

w h ose  p ro fits  are p e tio d io a lly  a scer ta in ed  b y  ac tu a r ia l v a lu a tio n , th e  in c o m e , profits 

a n d  ga in s of th e  L ife  A ssurance B u sin ess  sh a ll be th e  average a n n u a l n e t  profits 

disclosed b y  th e  la s t  preced in g  v a lu a t io n , p rov id ed  th a t  a n y  d e d u ctio n s  m ad e fi’om  

th e  gross in co m e in  arriv in g  a t  th e  a c tu a r ia l v a lu a t io n  w h ic h  are n o t  adm issib le  

fo r  th e  purpose o f in co m e-ta x  a ssessm en t, a n d  a n y  I n d ia n  in c o m e -ta x  d e d u c ted  from  

o r  p a id  o n  in com e d er ived  from  in v e s tm e n ts  b efore su ch  in com e is  r e c e iv e d , shall 

b e a d d ed  to  th e  n e t  profits  d isc lo sed  b y  th e  v a lu a t io n .

R u le  26 . R u le  25  sh a ll a p p ly  a lso  to  th e  d e te r m in a t io n  of th e  in c o m e , profits 

a n d  ga in s  d er ived  fro m  th e  a n n u ity  a n d  c a p ita l r ed e m p tio n  b u sin ess  of l ife  assurance  

•companii?s, th e  p rofits  o f w h ich  c a n  be a scer ta in ed  from  th e  r esu lts  o f  a n  ac tu ar ia l 

v a lu a t io n .

R u le  27 . I f  th e  In d ia n  in co m e-ta x  d e d u cted  fr o m  in ter e st  on  th e  in v e s tm e n ts  of 

a, company ex ceed s  th e  ta x  on  th e  in co m e, profits  an d  g a in s  th u s  c a lc u la te d , a refu n d  

m a y  be p erm itted  of th-“. a m ou n t b y  w h ic h  th e  d e d u ct io n  fr o m  in te r e s t  on  

in v e s tm e n ts  e x ceed s th e  t a s  p ayab le  on  su  ;h in co m e , p rofits  a n d  g a in s .

R u le  35 , T h e  to ta l  incom e of th e  In d ia n  b ran ch es o f n o n -r es id en t insurance  

com p an ies  (L ife , M arine, F ire, A ccid en t, B u rg la ry , F id e lity  G u aran tee , etc..), in  th e  

absence ofm nre reliab le  d a ta , maj^ be d eem e d  to  be th e  p rop ortion  of th e  to t a l  income:;..' 

p rofits or ga in s, of th e  com pan ies, corresp ondin g  to  th e  p ro p o rtio n  w h ic h  th e ir  In d ian  

prem ium  in com e bears to  th e ir  to ta l  p rem iu m  in co m e.

On July 22, 1931, tlie appellant company made a return of 
its total income, profits or gains from its business in India, 
based on the year ending September 30, 1930, as tlie year of 
account, at a sum of £3,241 Us. 8d. Along with the return
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a revenue account and balance sheet for tliat year was ^
submitted. In tlie coiiise of meetings witli the Income-tax alitioxal
Officer, ceitain fnither information was submitted, which did Associatiô ôt 
not satisfy the latter, and, on December 1,1931, he issued the 
assessment order which is now in q^uestion, by which he 
computed the income, profits or gains of the Indian business CoMMsstosEE
under rule 36 at the sum of £38,038, or Es. 5,14,020. The 
tompany appealed against this assessment to the Assistant TUnha-ton 
CVjmmissioner of Income-tax, who confirmed the assessment, 
and they then requested the Commissioner of Income-tax to 
refer the matter to the High Court under section 66 (2) of the 
Act. The Commissioner took the view that the company’s 
return had not been in the prescribed form, and that, accord
ingly they had failed to make a return, with the result that 
the assessment was made by the Income-tax Officer under 
sub-section (4) of section 23, and the appeal to the Assistant 
Commissioner was incompetent. Accordingly, as the matter 
was of importance, he made the leference on his own motion 
under section 66 (I). While the point does not directly 
concern the questions of law referred, their Lordships feel 
some doubt as to the Commissioner’s view that the company 
had failed to make a return within the meaning of 
section 22 [i).

The two questions of law referred to the Court are as 
follows :—

“ (I) Whether the Income-tax Officer, Companies Circle, Bombay, was justified 
in. law in. resorting to  Rtile ^5 oi the Incom e-tax Pailes for tho purpose of asses^ng 
the Coiupany to  incom e-tax for the year 1931-32 having regard to the dataf urnished 
by i t  to that Olficer.

" (2) Whether the assessment of the Company to  income-tax for the year 1&31-32 
i t  a legal assessment and binding upon it in view of the opinion expressed hy th is  
Honourable Court in Civil Reference No. 5 of 192S.”

The first question involves the appellant company’s challenge 
of the Income-tax Of&cer’s right to have recourse to rule 36, 
while the second question concerns the validity of his 
application of the rule,.
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1935 Tlie Income-tax Officer is only aiitliorised to liave recourse
Natiojtal to the method of computation provided by rule 35 “ in the 

AssoS mô ^of absence of more reliable data In the opinion of their
Lordships, this requires {a) a scrutiny of the data which in 

J- fact had been made available to the Income-tax Of&Ger,
TH33

OoHsnssioiNEB irrespective of any question as to the validity or correctness 
of the return made under section 22 (i), and (b) a considera,- 

Loj-d Th^iUrton tioii of ^^6 reliability of those data for the purpose ( J  
a proper computation of the income, profits or gains of the- 
company in accordance with section 13 of the Act.

The appellant company maintains that the Income-tax 
Officer had more reliable data available (1) in the return made 
by the company and the revenue account and balance sheet 
of the Indian business which accompanied it, or, if that view 
was unsound, (2) in the said documents, supplemented by 
the triennial valuation report of the whole business for the 
triennial period ending on September 30, 1928, and the 
balance sheet and revenue account of the entire business for 
the year ended September 30, 1930, in both of which the 
average rate of interest earned by the invested funds of the 
company appears.

The method of computation, under these contentions was 
as follows ;—Under (1), the total premium income of the 
Indian business from non-participating policy-holders 
amounting to £90 for the year of account, and interest on 
investments in India and fees received in India to the amount 
of £3,151, making a total income of £3,241, no claim in fact 
being made for deduction of the small proportion of the 
expenses referable to that part .of the business. Under (2) it 
was proposed to add a sum to represent what might be called, 
the share of the Indian business in the interest earned by ther 
total investments of the company held in Australia, by taking 
the proportion of that interest arrived at on the ratio borne by 
the total amount of the transfers from the Indian branches 
to the head office from their inception, shown in the revenue 
account and balance sheet of the Indian business as at
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September SO, 1930, to tlie total of tlie company’s invest- ^
ments at the same date in the company’s balance sheet and Katwkal
revenue account, the interest being calculated at the average 
rate abovementioned. -\t̂ sŵLAsiA,

The view taken by the Income-tax Officer, which was con- the
cnrred in by the Assistant Commissioner, and is maintained 
in this case, was that in the case of a life insurance company, bom̂ i-
the only reliable data to arrive at its profits was by a valua- mmkerton 
tion report, and he asked for a separate valuation report of 
the Indian business for a triennial period. The company 
declined to give this, but offered—though stating that they 
were under no obligation to do so—to send him a separate 
valuation of their Indian business as at September 30, 1930.
A single valuation report as at the end of the year of account 
would obviously not have been sufficient for the ascertain
ment of profits ; it would be necessary to have a Valuation 
as at the terminus a quo, and this would be afforded either by 
a valuation as at September 30,1929, or, in accordance with 
the practice of the company, a valuation for a triennial period, 
under which the ascertained profit might be divided equally 
between the three years. If a Valuation report as at Septem
ber 30, 1930, can be compiled, there can be no obstacle, as 
counsel for the company admitted, to the compilation of 
a. similar valuation report as at an earlier date. A Valuation 
report over a triennial period is clearly the m'ore convenient 
course.

While Beaumont C. J, expressed himself as inclined to 
accept the contentions of the appellants as above stated; 
both the learned Judges decided the case adversely to the 
appellants on an argument submitted to them for the first 
time by the Advocate-General that income earned in Australia 
on monies remitted by the Indian branches and invested in 
Australia was liable to tax under section 42 of the Act. In 
their Lordships’ opinion, any claim as to liability to tax Under 
section 42 is a matter outside the letter of reference and is.

M O - r a S k J a l l — 5
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irrelevant to tile questions submitted. It is an altogether 
xatioual different matter that, in making a valuation of the Indian 

AssocuMOiT OF business, it is necessary to consider the reserves held 
Ausxraxasia, liability on the Indian policies, which in fact

are held and invested by the head office. Their Lordships 
c'oMMissioNBR are not concerned in the present case with any possible 

liability of the company to tax under section 42, and theyj 
Xo,i M*-/o»esi}iess no opinion on the matter.

In the opinion of their Lordships, the Income-tax Officer 
was entitled to take the view that the income, profits or 
gains of the Indian business could not properly be deduced 
from the data supplied by the company with the return. 
Only a small proportion of the premiums received could be 
said to represent income, profits or gains, and that would 
have to be taken on an average basis, as there will be losses 
on individual policies. As regards the appellants’ second 
contention, their Lordships are of opinion that the Income- 
tax Officer rightly took the view that the information sub
mitted by the appellants did not afford more reliable data 
for computation of the income, profits or gains of the Indian 
business than the method prescribed by rule 35, which is 
based on the total income, profits or gains of the compam% 
the proportion attributable to the Indian business being 
calculated on the ratio of the Indian premium income to 
their total premium income. There can be no doubt that 
the total income, profits or gains of the company would fall 
to be computed on the basis of their triennial valuation 
reports, which, in their Lordships’ opinion, is the most reliable 
method of computation in the case of a life insurance com
pany. I t  is the method applied under rule 25 in the case of* 
companies incorporated in India. The amount of interest 
earned on investments, though it is an element in the ascer
tainment of the income, profits or gains, is not by itself a 
reliable datum for such ascertainment.

Their Lordships are therefore of opinion that the Income- 
tax Officer was justified in resorting to rule 35.
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Applying rule 35, tlie Income-tax Officer assessed tlie 
company as follows :—

(1) Premiums of tlie company as a whole
for the year ended 30th September 
1930 .. .. .. 3,2U,4:76

(2) Premiums of the company in British
India for the same period . , 87,94:2

(3) Net assessable profit of the company 
as a whole based on the triennial 
investigations as at 30th September
1928 .. .. .. 1,405,027

Proportionately profit of British India 38,083
or, at Is. 5 f|d . =  Rs. 5,14,020

As regards (1) and (2) if their Lordships assume without 
deciding that under section 35 in its application to the 
present case “ premium income ” should include the pre
miums received in respect of participating policies, it will 
still remain that as regards (3) the principle of Style's case, 
[Sicpra) has been altogether ignored.

The ' ‘ total income, profits or gains, of the companies 
referred to in rule 35 is the income, profits or gains as they 
would be ascertained for the purposes of the Act.

In the assessment order the following attempt is made to 
.meet this manifest objection—apparently by showing that 

Mie figure of £ 1,406,027 being less than the average receipts 
'^(excluding premiums) for a year is not excessive :—

According to tlie Bombay Higb. Court decision tlie surplus profit arising out 
of oontributions from the participating policy-holders is not liable to tax. Irom  tha 
valuation report of the Company as a whple forthe trieimiumended 30th September 
1928, i t  will be seen that the income from sources other than participating and non- 
participating premiums is £ 4,404,140, i.e., average income for one year is £  1,468,047 
(about). The surplus for the yfiar ended 30th September 1930, bas^jd on the abo'v© 
said triennial investigations as intim ated is £ 1,405,027 which is less than the average
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income of £ 1,468,047. For the purposes of assessment, it  is regarded that the

N a t io n a l  expenditure incurred by the Company is first set dif against the participating and
M u t u a l  L i f e  n o n - p a r t i c ip a t in g  p re m iu m  incoxue a n d  th e  b a la n c e ; o f e x p e n d i tu r e  a g a in s t  in c o m e  .A,̂5S0CIATI0Î  ̂OX̂

A u s t b a l a s ia . from other sources. Thus the surplus is regarded as wholly out of income from
I jTO- o th e r  s o u rc e s  l ia b le  to  t a x . ”' I’.

CojianssioNEK This argument cannot be accepted: indeed it is quite 
oEî oMî TAx, inconsistent witli tlie reasons for rejection of th,e appellants;«

—  two contentions on tlie first question. Tlie Income-tax
Oificer lias entirely ignored tlie non-participating premiums 
received, and, on tlie otlier liand, lias included tlie wliole 
amount of consideration received in respect of annuities. 
Further, he has deducted nothing in respect of the liabilities 
of the company, or for the expenses relative to the non- 
participating business. I t is impossible to regard this figure 
as a pro])er ascertainment of the income, profits or gains 
of the company.

Their Lordships are therefore of opinion that the 
assessment was not a valid or legal assessment under 
rule 35.

Their Lordships, accordingly, are of opinion that the- 
first question in the letter of reference should be answered 
in the affirmative, and that the second question should be', 
answered in the negative. They will humbly advise His 
Majesty that the appeal should be allowed, that the judgment 
of the High Court should be set aside and that the questions, 
should be answered as above stated. The respondent will 
pay to the appellants their costs of this appeal and in the 
Court ill India.

Solicitors for the appellants : Messrs. E. F. Turner & 
Sons.

Solicitor for the respondent: The Solicitor, India Office.
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