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Blachcell J„,

means the property as a whole, and not divided^ separate 

portions of it. I tliink it is perfectly clear that these t̂ \'o Cosimkiokee, 

individuals were associated together for the purpose of i ĝoise-tax 

acquiring the property and deriving profits from it, and 

that they are assessable as an association of individuals.

It  has been contended that as one of the assessees at the 

time when the property was acquired, and during the year 

of assessment, was a minor, he could not be associated with 

th e ln a jo r assessee to acquire the property. I do not think 

we are concerned with w hat was the legal effect of the con­

tract of purchase entered into. In m y opinion, the minor 

was none the less associated with the major assessee in acquir­

ing the property,— although he was a minor at the time ; 

and I think that all we have to  decide is whether, as a m atter 

of fact, these two persons were associated together as 

individuals for acquiring the property.

I agree that the questions must be answered, as they 

have been answered b y  the learned Chief Justice.

Answers accordingly.
J .  G. R .

A P P E L L A T E  C IV IL.

Before Sir John Bmumoni, Chief Justice.

K A E B IU N N IS A  BEGUM, w id o w  o f  K A JI  M IRSY ED  A LISA H EB  (o e tg in a l  
DEPESfDAira? No. 2), A pplica 'n t v. IvA JI M IR  JAMAI^UDDIN VALADE MIR 
MASUM A LIK H A N  ak d  o t h e r s  (ob ig in-al DBFEifDAKTS Noa. 1 a n d  3 a n d  
P la tn t i i 'I ’), O ppouekts.*

Oiml Procedure Code (ilci F of 1908), section 152— Mistake, in consmi o r d e r U ~  
cation la correct mistake—Power of Court to mteMain application.

The Court has, under section 152 of the Civil fcocedtire Code, 1908, power to  
entertain an application in order to  correct a  clerical or arithmetical mifatake in a 
consent order.
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*Civil Revission Applicfttion No. 61 of 1936.



^  C iv il R e v is io n  A p p l ic a t io n  against an order passed by 
Xaeimunnisa I. A. Shaikli, Extra Joint Second Class Subordinate Judee,

B e g u m  ' ^  ’

j .Saujtoik Application to correct mistake in consent order.

The applicant was defendant No. 2 in suit No. 429 of 1931 
filed by opponent No. 3. The suit ended in a compromise 
and a consent decree in terms of the compromise was 
drawn up.

Under the decree the applicant obtained, among other 
properties, smwey No. 75 of Vegarnn audits area was wrongly 
described as being 18 Vasa and 10 Vishwas, instead of 1 Bigha, 
9 Vasa and 15 Vishwas. When the mistake was 
discovered, the applicant applied to the Court to have the 
same corrected. Notices were duly issued to the parties.

The Subordinate Judge was of opinion that section 152 
would apply to the present case, but he preferred to rely upon 

a decision in 15 I. C. 497 and rejected the apphcation.
The applicant apphed to  the High Court.

H. M. CJiohsi, for the applicant.
No appearance, for the opponents.

B e a u m o n t C. J. In this case a consent order was made, 

and it is alleged that that order contains a clerical or 

arithmetical mistake, and an  application was made to the 

learned Judge under section 152 of the Civil Procedure Code 

asking him to correct the mistake. The learned Judge 

refused to entertain the application on the ground that 

section 152 does not apply to a consent order. I have been 

referred to no authority, and I know of none, in this country 

or in England, which deals with this particular point, and 

I must decide it on principle. A  consent order is a form 

of contract; a mistake in a contract common to both parties, 

— and a clerical or mathematical error can hardly fail to be 

that— can be rectified b y an order of the C o u rt; the method 

of obtaining such an order is a matter of procedure ; normally
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a suit is necessary, but when tlie contract is embodied in an
order, I see no reason wliy the  parties sliould not avail ivAESMUKfr*isA
themselves of the simple method of correcting such mistakes *
in an order provided by section 152. In my opinion,
therefore, the Judge had power to entertain the application. q
I  must set aside the order of the lower Gom’t  and send the case
back to the learned Judge with a direction to deal with it on
the merits and decide whether the case does or does not fall
within the terms of section 152. If it does, I think he can
make the alteration required without putting the parties to
the delay and expense of filing a suit. The costs of_ this
revisional application will be costs in the application to be
dealt with by the Judge.

Orde '̂ set aside: case sent hack.
Y. V. D.
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APPELLATE CIVIL.

Before Sir John Beauvioni, Chief Justice.

A U R A J JO HAEM A L M ARW ADI akd ajtother (original DEifEKDATSTS), 1937
A p p e lla n ts  v. DALPAT SUPADU, r.n^?OE, by  e is  g u a rd ia n . N az ie , D is tk ic t  -4prd §
CoTJKT, jALGAOif, AND ANOTHER (OllIGlN^U- P lAIKTIIT AND DEFEITDASrT
No. 3), E esp.ondejtts.*

Minor—G'uardian—Bwit againd oninor—Negligence of guardian ad litem —i>ecree 
passed against minor—-Whether minor can challenge decree in a substantive suit.

A minoT canao t challenge in an  independeiit su it tlie  validity  of a  decree passed 
against him  on tlie  groimd of negligence oi' his guardian ad litem.

In  th e  absence of fraiid  or eolhision, if  a  m inor wishes to  challenge a  decree 
against him  on th e  m ere groxind of negligence hy his guardian , he  m-ust do  
so in th e  su it, by  such meana as th e  rules of procedure provide.

JRaghubar Dyal Salm v. Bhilcya Lai Misser/^'^ Beni Frasad^ v. Lajja  and
Imam Din v. Puran Chaiid,^^^ approved.

Lalla 8heo Glmm Lai Bmnnandan and  B im j Fainm x, Mahmvd
Ali,^^^ d isapproved.'

^Second Appeal No. 827 of 1933.
(1885) 12 Cal. 69. (1919) 1 LaJi. 27. v
(1916) 38 AU. 452. {1894) 22 Oal. 8.

'5’ (1932) 54 All. 646, F. E.'


