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Before S ir  John Bemimoni, CMef Justice.

BABALDAS TSIIvAH^iDAS AND COMPANY, a 3?i s .m (oeiginal P laiktipb '), _ 193“
A p p lio ao t V. A J II IE  RAM SUNDAR {oiMaisAL D e fesd ao t:) , O ppokbot.*  i  ebm m p  .St

Civil Procedure Code F  of 1908), Order X X I ,  rulea 58, 60, 63— S u it to establish
fight to attachmmt o f fm p erty— I f  such su it is o f a declaratory nature-—J u n s d id im —
Presidency Small Gcmsa Courts Act (X F  o f 1882), section 29(s).

W here nndeT rule 58 of Order X X I of the  Civil Procedure Code, 1908, a  claim  is 
saade to  p ro p erty  and  the claim  is allowed -under rule 6(̂ 5 a  su it by a  decree-holdeT 
under ru le 63 of O rdei X X I to  establish Ids r ig h t to  th e  a ttachm ent of th e  p roperty  
is  n o t a  su it of a  declaratory  n a ta re .

Such a su it does n o t  fall -within section  19(*’) of th e  Presidency Small Cause Cowis- 
A ct, 18S2, and th e  Presidency Small Cause Co art- has jxirisdictioTn to  en te rta in  th e  

su it.

P M  K%mari v. Ghansliyam Misra,^^^ re fe rred  to.

P er Beaumont, C. J .  “ My own vie-w is th a t  th e  proper form  of o rder in  such a  
su it as th is  is n o t to  se t aside th e  o rder m ade u n d e r ru le  GO, which th e  C ourt h ad  
ju risd ic tion  to  m ake, b u t to  d irec t th a t ,  n o t’svithstanding th e  order previously m ade 
under ru le  60, th e  a.ttaclnneB.t is to  continue.”

Civ il  R ev isio n a l  A ppl ic a t io n  from a n  order passed  
by the fiili Court of tlie Presidency Srtiail Cause Court^
Eombay (Cliitrej Ckief Judge, and Indranarayaiij Judge) 
setting aside t ie  decree passed l)y B. E. Kiirwa, Third Judge,.

Suit under rule 63 of O.Tder X X I of the Ciyil Procediu'e 
Code, 1908.

On December 13, 1935, Bahaldas Trikamdas, a firm , 
(applicant) j obtained against one Desai. Sainpat a decre© 
for Es. 527-2-0 in suit No. 29480'of 1935 of the Small Cause 
Court, Bomhay. In execution of that decree the applicant 
attached 15 bufialoes belonging to the Judgment-debtor. :
Ajmir Ramsundar (opponent) preferred a claim :::tO:'̂ tĥ  ̂
buffaloes in question and the claim was allo^wd: b y ; the;:: 
©secuting Court which referred the appHcant , to a 'separate; 
suit. '

*Civil Eevisional Application No. 347 of 1930.
<i> (1907) 35 Cal. 202 p. G.



'On February 19, 1936, tke applicant filed tiie present suit 
Presidency Small Cause Court, Bombay, and the
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fvaMSTls' DA.R teXED.S‘
trial Judge gave the applicant a decree in the folIoAviiig

“ Tlie sum m ary order in  claim an d  notice l^o. 15 of 1936 in th e  lu a ire r  ia  
esecittion  in. suit Ho. 29480 of 1935 v aca ted  v/itli C ourt costs and Rs. 6S as profes- 
sioiial eost&. A ttaehm eiit to  contiaue and im m ediate e secu tioc .”

The opponent'thereafter applied to the full Court of 
the Small Cause Court and on June 16, 1936, the full Court 
set aside the decree of the trial Judge and dismissed the suit.

The plaintiff applied to the High Court.
P. f f .  Bcilaly for the applicant.
(r. N . Tliahof, with B. G. Thakor and /S. E. Melita^ for the 

opponent.

Beaumokt C. J. This is a revision application against, 
an order made by the full Court of the Bombay Small Cause 
Goiirt, and the question raised is as to the jurisdiction of the 
Small Cause Court to entertain a suit by a decree-hokler to 
estabhsh his right to the attachment of property under 
Order XXI, rule 63, of the Civil Procedure Code,

The material facts are, that the plaintiiS obtained a decree 
for Rs. 500 odd, and in January, 1936, in execution of that  
decree he attached fifteen bufialoes alleged to belong to  the  
judgment-debtor. The present opponent made a claim to  
those buffaloes imder rule 58 of Order XXL That claim 
was inq[uired into by one of the learned judges of the Small 
Cause Couxt and was eventually allowed, and under rule 60 
an order was made setting aside the attachment. The 
plaintiff then brought a suit in the Small Cause Court under, 
rule 63, which is in these terms ;

“ W here a claim or an  objection is preferred, th e  p a rty  against wliom an o id e r 
is m ade m ay inatitufce a  su it to  estahlish the  righ t which he claims to  the  properSy 
in  dispute, but, subject to  the result of such su it, if any, the  order shall' 
iconclusive.”



B m um ont 0 .  J .

The learned Judge, before whom the suit came, entertained 
it  and made a decrecj setting aside the summary order made _iuiî T>As

imder rule 60, and directing attachment to continue and ' v.
immediate execution to issue. The matter was then taken 
before the full Com’t, who held that the Small Cause Oourfe 
had no juxisdiction to entertain the suit, because it was a 
suit for a declaratory order, although I  m ay point out 

th at the learned Judge who tried the suit had made no 
declaration.

General jinisdiction is conferred on the Small Cause Court 

b y  section 18 of the Presidency Small Cause Com’ts A ct,

1882, and that jurisdiction extends to suits of a ciyil nature 
when the amount of the value of the subject-matter does 
not exceed Bs. 2,000. As the decree in this case was for 
much less than Rs. 2,000, and nobody suggests that fifteen 
bufeloes are worth Rs. 2,000, there is no doubt that from 
the point of view of pecimiaiy limit the Court would have 
juTisdiction, but the full Court considered that the ComiJ 
had no jurisdiction, because under section 19, clause (s), 
suits for declaratory decrees are excluded from the juris- 
dictiori of the Court. If the full Court is right in thinking 
that this suit is in its nature a suit for a declaratory decree, 
then no doubt the Court had no jiixisdietion. The question 
really is, whether the suit is a suit for a declaratory decree.
Now, the actual words of rule 63, as I have pointed out, 
are, . a suit to establish a right which he claims . .
All suits are suits to establish rights of one sort or anotherj 
and obviously the right may or may not be a right to a declara­
tion. The words of the rule are on that point completely, 
neutral. It may well be that an order might be framed 
under rule 63 in a declaratory form,—an order declaTing 
that the plaintiff is entitled to attach the property of̂  t ^  
judgment-debtor would probably satisfy the plaintifi’s 
requipements ; but, on the other hand, it  seenis to  plain 
that the Court can mafe:e on order which is not in the forin o f; 
a declaration. . An order in this form ‘' The Court being
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^  of opinion tliat tke judgment-debtor is entitled totiie propertr 
babaldas souglit to be attaclxed directSj not witlas tan ding tlie order- 
. H ^iBAs made imder rule 60, the attachnient of tlio plaintiff'
BamsSbar to continue,” Troiild. in. my opinion, be a proper and effective 

Older -wMcli does not involve in point of form any declaration. 
I tMnk, however, that one has to look at the substance o f  
the order sought for under rule 63 without regard to the 
particular form in which it may be expressed. Kow, it has 
been held in various cases, both in this Court and in other 
Courts, that a suit by the claimant under rule 63 is a suit 
to establish a right to the claimant’s property which is sought 
to be attached as belonging to the j udgment-debtor, and 
is not a suit for a declaration. But it is argued that 
inasmuch as a decree-bolder claims no title to the propert}' 
but a mere right to attach it, therefore, a suit by him under 
rule 63 is a suit to establish a right other than a right to 
property, and is. therefore, of a declaratory natiu'e. But 
I am nnable to agree with that view. It is no doubt 
a suit to establish a right, and not to establish title to property 
but the right which the plaintiff seeks to establish is a right 
to attach the j udgment-debtor ’ s property and not merely 
a right to a declaration that he is entitled to attach the 
judgment-debtor’s property. The plaintiff seeks a sub­
stantive right and not a mere right to a declaration. Cases 
arising. under the former Small Cause Courts Act seem to 
me to have no application, because that Act defined the 
particular classes of cases in ŵ hich the Court had jurisdiction.
I may point out that the Privy Council in PIml lu m a r i  v, 
Ghanshyam Misra^^^ held that the essence of a suit under the 
then section 283 of the Code, corresponding to the present 
rule 63, was to set aside an order. That opinion was ex­
pressed in reference to a point arising under the Court-fees 
Act, and it shows that their Lordships considered that the 
essence of the suit under rule 63 was to set aside an order 
and not merely to ask for a declaration. My own view is

(1907) 35 Cal. 202 p. c.



tliat tlie proper foim of order ia  siicli a suit as tbis is not to 
set aside tiie order made under rule 60, wliicli the Court, 
had jurisdiction to malce, but to direct that, notwithstanding ' i*.
the order previously made under rule 60, the attachment
is to continue. That is substantially the order which the  ̂ „iseau mom t  • J *
learned trial Judge made.

In my opinion, therefore  ̂ the Coiu't had juxisdiction to 
entertain the suit, and the order of the trial Court should 
be restored.

The applicant is entitled to costs throughout.

Rule made absolute.
Y . V . D .
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Before Sir John Beaumont, Clm f Justice, and Mr. Justice Blaekwell.

EAMGOPAL E A M R IK H  PANDYA a s td  o t h e h s  ( o b ig ik a i .  P l a i o t i k p s ) . ,  1 9 3 7

A rPEiiiiAO TS V . TAE.AGHAND GH A N SH Y A ilD A S a s p  o t h e k s  ( o b i g i k a l  M e r c k ;

D e p e n d a n t s ) ,  Pi-e s p o k d e n t s .*  ■

L e t te r s  P a t e n t  d a m e  1 2 — G a r r y  o n  b u s in e s s ' ' '— F i n n  w i th  d i f fe r e n t  c o n M itu t io n  a n d  

m m e  n a m e  c a r r y in g  on, b u s in e s s  a t  th r e e  p la c e s — M a jo r i t y  o f  f a r l n e r s  i n  f i r m s  

m m m o n — S u i t  a g a in s t  o n e  o f  s u c h  fo r m s  a t  p la c e  f o r  tr a n s a c t io n s  e f fe c te d  a i  a n o th e r-—

F m i n e r s  c a r r y  o n  b u s i^ ie s s  w h & e  f i r m s  c a r r y  i t  o n — J m i s i i c t i o n  to  e n i^ 'd a in  s u i t .

P rio r to  1930 th e  fii-m of M am raj Piam bhpgat was carrying on business in  a  large 
w ay  in  Bom bay and  various c tlie r places in  In d ia  e ith e r as sach. or in  partnerahip 
■with, various o ther individuals an d  firms. One of such firms w ith ■which th e  firm of 
M am raj R am bhagat entered  in to  partnership  fo r  carrying on business a t  K arachi an d  
M eeru t was th e  lirm  of T arachand Ghanshyam das. The firm of T arachand Ghan- 
fihyamdas carried  on business a t  Oalcutta. I t  consisted of eleven partners. 
firm  also carried  on business a t'v a rio u s  places e ith e r as such or in  partnersh ip  w ith  
o th es individuals and  firms. Among other places i t  carried  on btminess in  the  nam e 
.of Tarachand Ghanshyam das a t  Bom bay in  paxtnership-with aii individual. The firm  
of M amraj R am bhagat got into difficulties and  as a  ressult entered in to  a  scheme o l 
com position  -with i ts  creditors on April 23, 1930^ b y  wHeh all i ts  assets w ere vested

=*=0. C. J . Appeal No. 3S of 1936; Suit No. 389 of 1933.
3 I0 -II  Bk J a  5—4


