
1937proposed by my learned brotlier in liis judgment, dated 
October 9, 1936, must be carried out. tbat is. tlie learned

. ^ - r i  I TT ' " i  ’ C l  Er>ri-IEESubordmate Judge snouid ascerta,m tJie amount oi tlie i-. 
compensation tliat tlie plaintifis are entitled to, on the basis 
of section 70 of tiie Indian Contract Act. in respect of the 
beef market and the slaiigbter-liouse put up by the plaintifis B a r i t e  j . 

on the mimicipal sites.
Finding to be returned within two months.

Ap-peal aMoumd.
J. Q, -R,

APPELLATE CIVIL.
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Before M r. Justice Barhe and 31r. Justice Tyaijji.

GHUNILAL RAICHAND, VAHrsvATBAB o f  B eo ao h  Pan .taeai>ole  P k o b e k to s  1037 . 
(OKIGIKAL D e csee -h o ld b b ) , A ppm cans T H E  BROA CH-URBA N CO-OPEEA- 
T IV E  BANK L t d .  a k d  a k o th e b  (o e iq ik a l  O pponents), O p poneo t8.=̂ :

Oivil Procedure Code {Act F  of 1908), section 73 — BatmbU distribution-~Inm-pTeM km  ' 
o f sectio7i 73,
U nder section  73 of th e  Civil B rocedure C'odej 190S, ra teab le  d istri’bution can  t e  

aUo-wedonly w liere tliere  are t-vro o r  m ore decrees passed against the  sam e judgmen.t- 
ilebtor- •

T he pe titio n er Chiuiilal o'btain.ed a  moneY decree against one Jo rb lia i an d  a f te r  his 
death  opponent No. 4 ob tained  a  decree  against th e  widows of Jo rb h a i to  recover 
m oney ow ed by  Jo rbhai. I n  e seca tio n  of opponent No. 4’s decree, Jo rb h a i’s 
p roperty  was sold by th e  Court. B efore th e  assets 'vrere realized, th e  ■oetitioner 
t^pplied to  th e  C ourt fo r ra teable  d istribution .

ffeld, th a t  th e  pe titio n er could n o t be aUovred ra teab le  d istrib n tio n  n n d e r th e  
provisions of section  73 of th e  Civil Procedure Code, 1908.

Oovind A b a p  Jakhadi Y. M okoniraj V inuyak Jahhadi,^^ltiM owe&,
Hama K rishnm i Chettiar r .  Tiswanatlian Cheiiiar,^'^^ disapproved.

Appl ic a t io n  p ray ing  fo r se ttin g  aside; th e  o rder: passed;  ̂
b y  D . V. Y ennem adi, D is tr ic t Ju d g e  a t  B roachj co n fim iiig  
th e  order passed  b y  P. G. D iw anji, F ir s t  CMsS : Subbrffinatê ^̂ ^̂
J u d g e  a t  B roach,

A pp lica tion  fo r ra te ab le  d istrib u tio n .
* Civil R evision Application No. 388 of 1936. ;

(1901) 25 Bom. 494. ' «> (1985) 59 Mad. 93, i

MO-i I  Bb J a  5—3



im  petitioner, Chunilai Raichaiid, obtained a 'money
Ofî OTiAt decree in Suit No. 265 of 1028 against.one Jorbliai Dadabiai.
' '  He filed Darkhast No. 368 of 1930 and in exeoTition got 

Jorbhai’s property attaolied. Pending execution JorHiai 
died. His widows were brongbt on record and execution 
of tlie decree was proceeded with.

In 1934, opponent No. 4, Tbe Broach. Urban Co-operative 
Bank Ltd., obtained a decree against the widows of Jorbhai 
to recover money due to the BanJr by Jorbhai. The Banlr 
filed a Barkhast No. 514 of 1934 and got the same property 
which was attached under petitioner’s Darkhast No. 358 
of 1930, sold thi!0Tigh Court.

Before the assets were realized by the Coiu’t, the petitioner 
applied to the Court for rateable distribution.

The Thirst Class Subordinate Judge, Broach, held that 
he was bound by the ruling of the Bombay High Court 
reported in 26 Bom. 494 though that view was not accepted 
by the Full Bench of the Madras High Court in 59 Mad. 93 .; 
The application was, therefore, rejected.

The appeal preferred to the District Judge was dismissed 
under Order XLI, rule II  of the Civil Procedure Code, 
1908.

The petitioner applied to the High Court.
B, G. TJiakore, for the appHcant.
E . D. Thahor, for opponent No. 4.

B arlee  J. The question which we have to decide is 
whether we should refer this case to a full bench for. recon­
sideration of the ruling of this Court in Govmd Abaji JaJcIiaM 
V. Mohommj Yinayah JaJchadi,̂ '̂> in view of the subsequent 
decision of a fall bench of the Madras High Court in Ram-a 
Krishm n OJiettiar v. VisJiwanathan Tljie question
concerns the interpretation of section 73 of the Civil Pro­
cedure Code which provides for rateable distribution amongst
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B a r l e e  J .

•decree-]iolders of assets held "by a Court. >SucIi assets liave 
to be rateably distributed amongst sucli persons as have 
applied to tlie Court for tlie execution of decrees passed ^
against tlie same judginent-debtor. j^ow in Gomnd Ahaji '
JaMtaM Y . Molioniraj Ymayali JaMiadi^^^ a decree li^d- 
been obtained by Molioniraj against one Bhau Babaji;
Bliau died sliortly after and Ms son Kashinath. was placed 
on tlie record as his legal representative ; meantime Govind 
Abaji obtained a decree against Kashinath as the legal 
representative of the estate of his father Bhau and applied 
under section ‘295 (now section 73) to share rateabiy in. 
the proceeds. The trial Court rejected the apphcation and 
(^rovind Al)aji later came before this Court in revision, when 
Sir Lawrence Jenkins C J .  and Chandavarkar J. decided 
that there was no case made out for a rateable distribution.
The learned Chief Justice’s judgment is very short. He 
sa3"s (p. 496) :—

“ I n  m y opinioB. no case is m ade fo r a  ra teab le  d iatribu tion  onder section  295 . . „
I t  13 Tiseless to  speculate as to  any  o th er te s t  tHan tiia t  which th e  scotioii itself 
provides, and  th a t  te s t is s ta ted  in  th e  p la iaest term s- So far as th e  ijresen t cage 
goes, i t  is enough to  say th a t  the. m oney decrees raiist he .igainst th e  sarn& 
judgm ent-dehtor. H ere , however, one decree is against Bhau B ahaji Jangam  aad  
th e  o th er is against his son K ash ina th .”

In'the present case the petitioner obtained a decree against 
one Jorbhai and after his death defendant K'o. 4, the Broach 
'Urban, Co-operative Bank, obtained a decree against the 
Tvidows of Jorbhai to recover money due to the bank by 
Jorbhai. Therefore the two d.ecrees were not passed against 
the same judgment-debtor and the position is exactly the 
same as that in Govind Ahaji JaJcMdiY. MoJionimji yiAimjah 
JahliacliS'^'i The Judges who decided the Madras full 
bench case were of opinion that the view taken in our Court 
was too narrow. Mr. Justice Bandurang Eow says (p, 97):—

“  In  n e ith e r of these  \Govirid A h a ji JahhaM -v. Molioniraj TinayaJs
and  Srinivasa Aiyarigar Y. K antliimathi Amrm^^^ was an y  referenoe 

m ade to  the  objects of section  73 of th e  Code o f Civil Procedure.”

' U901) 25 B om .494. .<« (1910) 33 M ad .460.

ato-lt Bk Ja 5—Sa
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Latei OB he sa\'3 (p. 98)
C h itk ila l  “ J n N ih n a m ^ . Hiralal,^^'' tlie  fac t th a t  liotli tlie  d ecrees -were capable  of esecu tiou
R atc^ ' sj.> sam e estate  -n-as lield to  be a  sufficient reason for conclading tiia t the

T hb Beoacij decrees m ay witlioHt iinduly Btraiidjag the langiiage of section 73 of tb.e Code of CiiiiJ
UfiBAK Pi'oeedure l3e resarded  as passed against the  sam e ju d g m en t-d eb to r,. . . "

Co-OTSBATi\ S-:
iû -kLtd. Yiew had been considered but discarded in oui? Goui’t.

Mr. Justice Gomisli stated (p. 100);—
“ Tlie Jiotion imderlying these principles is th a t  tiie legal representative  takes tlie 

place of the  deceafjcd and is under the  obligation ■vrhich lay  upon th e  deceased of 
|iaying latrlu l claims against th e  deceased ou t of the  deceased's assets.”

Tbis is no doubt correct, but hardly relevant. I t  explains 
wliy tli.e legislature should have provided for a case of this 
sort. But the fact remains that section 2i)5 of the Code 
of Civil Procednxe did not provide for a case of this natni'e. 
I t  provided for one case only where there are two or more 
decrees, passed against the same judgment debtor : and 
though after that decision,  ̂which was delivered in 1901, 
the Ci^dl Procedure Code of 1882 was repealed and re-enacted 
and Six La-\vrence Jenkins himself was a member of the 
Special Committee on the Bill, the legiglature neglected tô  
take the opportunity of changing the words of the section.: 
In ttiy opinion the Madras interpretation is not justiiied by 
the words of the section, and since the legislature has not 
cared to amend it, we must accept it as it is nnamendedj 
and must follow the case of Govind A h a ji Ja h J ia d i  
Y, M oJim iiraj Y im y ak  JakJiadiA^^

The inle. is. therefore, d.ischarged with costs.
Tyabji J. I agree. We are invited to refer the question 

to a full bench on the gromad that the decision in Govind 
Ahaji JaJchaih v. MoJioniraj Yinayah J requires to 
be reconsidered, especially in view of the decision in Rama 
K rk lm m i ClwUmr Y. V islm anatlian  Chettiar

InG oim d  V. Mohonimj^^) it was held that the rule laid down 

in section 296 of the Civil Procedure Code of 1882 (which 

corresponds to section 73 of the present Code) must be
(1917) 27 C al. L . J .  100. (a) (1901) 25 B o m . 494.

(1935) 59 M a d .  9 3 , f .  B.
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'Tyahji J .

c-onstriied in accordance witli tlie language of tlie legislature.
Sir Lawence Jenldns observes : It useless to speculate as cauxir-Af.
to any other test than tliat whicli the section itself provides;' ’ '
and he goes on to say : that test is stated in the plainest
term s”. The test provided by the section is that the oo-opbeamye-Basis; Ltj>v
decrees m execution oi which the assets may be rateably 
distributed, must be decrees against the same judgment- 
debtor. Sii‘ La'RTence Jenkins shortly states that the 
i udgment-debtor cannot be said to be the same when the 
earlier decree is against the deceased and the second decree 
is against the legal representative of the deceased,— n̂ot- 
v^ithstaiidmg that both decrees are ultimately founded on 

liabihty resting upon the deceased. Chandavarkar J.  ̂
who agreed with Sir LawTence JenJdiis, elaborates the 
reasomng. He refers in particulai* to the phraseology 
of the Code where the expression Judgment-debtox 
is defined ; and to section 2,34 correspoiidmg to section 50 
4:>f the present Code. He comes in the result to the 
same conclusion as Sir Lawrence Jenkins, viz., that a 
decree obtained against A must be construed as a decre'e 
against a diSerent judgment-debtor from a decree obtained 
against the legal representatives of A.

The petitioner before us relies inainlj^ upon the reasoning 
of'the full bench case decided by the Madras High Court 
to which I have already referred. Shortly stated the 
reasoning comes to this that though section 73 refers to 
" the same ju d g m e n t-d e b to r y e t the reason why the 
section is enacted and the object of the section apply not 
only to decrees against the same judgnient-debtor, but to  
a wider class of decrees, viz., to all decrees capable of 
execution against the same estate ; and that on this ground 
although the wording of section 73 provides that the decrees 
must be aga inst"  the same judgnient-debtor, the section 
must be construed as if  it provided that decrees capable 
of execution against the same estate , must result in
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tlie assets being rateably . distributed amongst all tlie 
Ch,u>̂ĥ  deciee-koldeis.PvAIGJIAStD

thebWo- seems to me that tlie Courts Have no jurisdiction to 
Ueeak ’ expand iii this m.anner a legislative piovision suoli as section 

BAS’toT ’" T3. The section primarily relates to procedure. It provides 
particular case. Another case (considered from what 

the Court conceives to be the object with which section 73 
is enacted) may stand on the same footing. But this is no 
ground for assuming- jmisdictioii to decide the other case, 
for w'hich no provision, has been made by the legislature, as 
if it had been provided for by the Legislature. My learned 
brother has pointed out that one of the Judges taking part 
ia the decision in Gomni A baji JaM adi v. MoJioniraj 
Y im yah  JaMadî ' '̂> was Sir Lai;\^ence Jenkins and that 
after the decision he sat on the Special Committee for 
revising the Civil Procedm’e ‘Code ; and yet the Code was 
not altered so as to provide for such cases.

If once the Courts proceed on the basis that is suggested, 
w'e may be invited to proceed similarly on an infinite number 
of grounds. Every matter referred to in section 7’3 may 
then be liable to be substituted by other matters which 
the Coui't may consider to stand on a similar footing. 
Section 73 may thus be expanded infinitely in all directiorLS  ̂
by a process of the permutation and combination of condi™ 
tions, which it may be argued stand on principle on the 
same basis as the particular condition expressly referred 
to by the legislature. But that is a power that the Courts 
camiot assmne to themselves,—--for all tli.e prayers and tears 
of the party who for the time being sidSers from this 
limitatioD upon the functions and powers of the Court.

It seems to me, therefore, that taking the law as it is 
laid down in section 73,—and not the law as it might have 
been if the section had not restricted its terms in the manner 
in wliich they are restricted,—no other decision could have
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Tyâ jrji .1.

been arrived at than that contained in Govind Ahaji 
JaM m li v. Mohoniraj fin a ya h  JaMiadi^^'^ ; and it is useless CHXTmi-Jx
to speculate whether other cixcumstances are so similar ' t . ’ ’
to those mentioned in section 73 that the legislature 
ought to provide that a similar rule ought to goyem 
the other cirumstances.

r  agree., therefpre, that we ought to follow Govind v, 
MoJiordraj and that there is no reason why the case should 
be referred to a full bench.

Rule discharged.
J . Ct . e .

(1901) 25 Bom. 494.

APPELLATE CIVIL.

Before S ir  John Bew m im t, OhieJ Justice, mid M r. Justice A'. J. TFadw.

0!HESEO.RETAB¥ OF STATE J?OB INDIA IN COimOILjOEiaraALDBFENBAOT),
Aotellaht V. GANESH HAEAYAN GADGIL (oEiGisikii PiiAiKTii’ir), R bspokmkt,* ' ^

Boinbay Land H evm m  Gois (Bom, A ct V of 1879): sections 66 mid 66—

O c c u p a n t— A g r ic u l tu r a l  l a r d — T r m p a s m  u s in g  la n d  f a r  m n ^ a g r ic u l tu r a l  p u r p o s e —

L rio M iiiy  o f  c c c u p a n i  to  pay f i n e .

Ilndex aectdQU 66 of the Bombay Laud Eevenue Code, 1879, an occupant of laad 
assessed for agrioaltixral purposes is liable to fine i£ there is any user o£ his laad for 
purposes other than agriQuIture by a. trespasser whether or not the occupant lias 
conseBted to ox has knowleclge o f such user.

S e c o n d  appeal against the decision of S. M. Eailiijai,
District Judge, Thana, reversing the decree passed by 
*E. Ct .  Shirali, Pirst Class Subordinate Judge at Thana.

Occupant’s liability to pay fine.
The plaintiff was the occupant o f Hissa No, 6 iii Survey 

Ho. 260 o f Murbad; assessed for agricultural purposes. In  
l.928j the Talati made a report that from a portion o f  this 
land stones were quarried, • On this, the District Deputy

^Second AxJpeal 5^0. 33 oi 1933.
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