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5 wrong assamption that the old Act was in force. The
report does not show that the Court was proceeding on the

v, footing of the old Act and not Act VI of 1898 when that

decision was given. The post office rules put before the
Court, on the face of them, are only issued under the
authority of the Post-Master {xcnum and the learned counsel
for the plaintifis did not draw my sttention to its publication
in the Government Gazelie or to any statemenrt indicating that
they were made ov published by the Grovernor (reneral in
Council under section 18 of the Act. I had therefors ne
occasion to consider the exact effect of those rules on the
facts of this case.

The suit will, therefore, be dismissed with costs.
Attorneys for plantifis: Messrs. Mulle & Mulia.
Attorneys for defendants : Messis. M. V. Gokhale & Co.

Suat desinassed.
B.K. D

ORIG %INAL CIV IL

Before Mer. Justiee Kanda.

FAKIR MAHOMED MALANG ». THE MUNICIPAL C ‘()\JMIbS[O\ER
OF THE CITY OF BOMBAY*

ity of Bombay Municipal Act (Bow, 11T of 1888), section 211--Hunicipal Commis-
sioner’s power o issue license for buichev’s shop-—Discreiion in vefuse license—
Specific Belief Act (I of 1877), section 45.

Seotlon 411 of tha Uity of Bombay Municipal Act, deptives every eitizen living
within the city of Bombay of the power to carry on the business of a hutcher except
on the grant of a license Ty the Municipal Comumissioner. The power to granb
& license for the purpose of carrying on the business of a batcher is vested in the
Municipal Commiscioner. He has power to refuse such license to a particular
person. The power to grant a license necessarily implies a right to reluse to grant
it in o partienlar case.

*Miscellaneous No. 38 of 1487
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T

This power to refuse to grant o Heense has to be exerelsed neither abitravily nov
for an nlterjor motive, Se long as the Municipal Commissioner exercises the

Faue

discretion vested in him for the proper adminisiration of the ares ander hiz
contenl, and from mno other motive, the High Court will not interfeve with his
diseretion under the powsers given to it hy section 45 of the Specific Relief Pyins
Aat, 1877, G

Tossi v. Edinburgh Corporation’™ and Gell v. Taja Noora™, distingaished.

SOEBAT

Prrrrioy under section 45 of the Specific Relief Act,
IB877.

The 1}%*6A01z?‘.', Fakiy Mshomed Halang, earvied on
business es a butcher at Charni Read in the city of Bowbay.
for a number of vears under a license from the Municipal
Cermissionsy of the City of Bombay. ’j‘hat License waz
renewed from titue to time and the last renewa! was for the
period of ove year ending Mavch 31, 1831.

In 1830 the Bombay Municipal (‘011)01&%1011 resolved o
open 2 market ot Chandanwadi and in order to popularise
thmt market an intimation was given to several owners of
private mutton shops including” the jetitioner, who were
aoing business neev that locality, that their licenses would
not be renewed afver Aprili 1, 1932. -The reason given
for not renewing the license was thet the shop of the
licensce was within half a mile of the market. The
petitioner made several applications for the renewal of
his licenss but it was not renawed. The petitioner alleged
that in 1932 the Municipal Corporaticn passed a resolution
not to allow any private mutton shop within half a mile of
the Chandsnwadi warket. He alleged that his shop was
not within balf & mile of that market. ‘

Several prosccutions were laurched against the petitiorer
by the Mumcxpahty and be was fined on 8 number of occa-

sions.  He was again prosecuted in March 1936 under section
472 of the City of Bomboy Municipal Act for carrying
on the business of a butcher without a license. He applied
for an adjournment of the complaint to enable him to

W 118057 A. C. 21 2 (1803) 27 Bom. 307.
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present a petition to the Tligh Conrt under section 45 of the
Specific Relief Act.

The petitioner filed such a petition calling upon the
Municipal Commissioner to issue a license to him permitting
him to carry on the business of a butcher at Charni Road,
and in the mesntime to restrain the Commissioner from
prosecuting the petitioner virder section 472 of the Bombkay
('ity Municipel Act.

It was contended for the petitioner that under the provi-
sions of the City ol Bombay Municipal Act, 1t was mcmm-
Dent on the Municipal Commissioner to issue a license in
favour of the petitioner and that he had no power to refuse
to grant or renew the license applied for.

It was urged on hehalf of the Municipal Comwiissioner
that under the City of Bombay Municipal Act certain duties
were imposed upon him regarding the supervision and control
tnfer alia of markets for the sale of animal flesh and that
such supervision and control were essential in the interssts
of public health. That he had a discretion vested in
him to grant or refuse a license for the purpose of carrying
on a kutcher’s shop, under section 411 of the Municipal Act
and thet he in exercising that discretion followed a policy
which was reported to and met with the approval of the
Municipal Corporation. The hasis of that poliry was that
1t was neither necogsary nor desirable in the interest of
publie health to grant a license for such a purpose in respact
of premises situated in proximity to a licensed private

- mavket or a Municipal maiket fo which the public could

convenlently resort.

The Municipal Commissioner made a statement on oath
that he comsidered the petitioner’s application for such a
license on its merits and that he was of opinion that it would
not be advisable in the public interests to grant a license to

~the petitioner. He further stated that he had already

informed the petitioner that he would be prepared to
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recongider the petitioner’s application for o license if and
when the Chandanwadi Municipal market was closed.
H. D. Banaji, for the petitioner.
D. N. Bahaduswji, for the respondent.

Kaxts J. This is o petition filed under section 45 of the
Specific Relief Act, praying that the respondent, the Muni-
cipal Commissioner, be ordered to issue a license to the
petitioner permitting him to carry on the busicess of a
butcher at Charni Road. There is a further prayer asking
for an injunction against the respondent prosecuting the
petitiorer in the Police Court for carrying on the business
of a butcher without a license.

The petition and the affidavits show that the petitioner
has been carrying on the business of a butcher at a shop in
Girgaum for meny yeais past. In about 1928, the Munici-
pality, ofter mature deliberation, came to the conclusion
that it was in the municipal interest of the city of Bombay
that the sale of meat should be confined to specific areas.
From the apnexures tothe afiidavit of Mr. Land it appears
that this policy was reiterated many times in the com-
munications between the Municipal Committee and the
Comuissioner and the applicants for licenses and the Com-
missioner. It further appeare that in puisuance of that
policy the Municipality has erected a market at Chandan-
wadl. DBesides this market there also exists another market
at Chiza Bazar, which is a private market, where meat is
sold.

The petitioner applied for a license in respect of a shop at
Charni Road but that wasrsfused. After repeated attempts
made by him to persuade the respondent to reconsider his
decision and in view of the fact that the Municipality
launched a criminal prosecution against hin: under the penal
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section of the Act, the petitioner has made this application to
the Court. - It is clear from the facts that the petitioner’s

shop is more than half a mile away from the Chandanwadi
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varket but within half a mile from the private market at
Chira Bazar. It also appoars that the policy of the Munici-
pality is that shops of this nature should not be permitbed

s Monresear Within half a mile of a vecognised market where meat is sold.
Comussionsn Ty his affidavit the vespondent says that this pelicy bas been

¢ Boupay

Kanio J.

adopted with a view to facilitate the work of supervision
and to meet the general requivements of the locality as a
whole. In my opinicr, tha policy so adopted i% not open
to question ns  violsting any pr ﬂ.m_p'i@: of Minuicipal
administration.

On behelfof the petiticney it is fivst contended that section
411 of the "ty of Hombay Municipal Act doee rot empower
the respondent to refuse a lLicense when apphed for. It is
urged that whenever lea;islahwe intended to invest the
{omnussmﬂm with 2 discretion it had done so in specific
terpis.  For this purpose reliance is placed on section 394
{4). The petitioner further relies on the decision in Rosst v.
If dinburgh Corporation® to support his contention thet it is
only within the power of the legislature to deprive s citizen
of his right to carry on a business ag snd where he pleases
and 1t doss nob lie within the power of the Commissioner or
any other person, unless expressly invested by legislature
with such power,  to curtail that. liberty of 2 citizen.
Further, reliznce 18 placed on the decision in Somu Pilled v,
The Municipal Council, Maycveram,™ to show that in the
event of 2 doubt as to the exteni of the power of the
Commissioney, the construction shovld be in favour of the
subject and against the Comuwissioner. The petitioner
fursher velied on Rustom J. Irewi v., H. Kenmedy,® Gell

Tejo Noova,®  Alimahomed v. Municipol Comsmissioner
of  Bombay,® and Puchan Ledhe v, The Muwicipal
Commassioner, Bombay,® in °upr)0"" of the contertion
that the discretion exercised by the Commissioner in this

® 11905] A, €. 21

1 (1905) 28 Mad. 520.
® (1901) 26 Bom. 396,
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particular case was arbitrary, and, therefore, should be
set aside.

Section 411 of the City of Bombay Municipal Act runs as
follows :— '

“ No person shall without, or otherwise than in eonformity with the terms of,
« license granted by the Commissioner in this behalf—

(a) carry on within the city, or at any mmﬁeipal slaughter-house, the trade of
a butcher;

{b) nse any place in the city for the sale of the flesh of any animal intended for
human food, or any place without the eity for the sale of such flesh for consumption
in the city.”

In my opinion the first contention of the petitioner is
incorrect. Section 411 of the City of Bombay Municipal
Act, in terms, deprives every citizen, living within the city
or to whom the Act applies, of the power to carry on the
business of a butcher. The only exception to that is the
grant of a license by the Commissioner and carrying on the
trade of a butcher in conformity with the terms of that
lcense. The present case, therefore, differs materially
from the decisions in Rossi v. Edinburgh Corporation® and
fell v. Tajo Noora® imasmuch as in those cases there was
no express provision made by the legislature depriving
gvery citizen of his right to carry on the particular trade.
The relevant sections quoted in those decisions are the

penal sections corresponding to section 471 of the City of

Bombay Municipal Act. It is, therefore, not open to the
petitioner to contend that the Commissioner has attempted
to deprive the citizens of Bombay of their right to carry on
the trade of a butcher. In fact by section 411 of the Act the
legislature has imposed that restriction.

The next contention of the petitioner that the respondent
ig under an obligation to issue a license when asked for, is
also unsound. In the Act there is no express provision
giving power to the Commissioner to grant a license to
carry on the trade of a butcher. By reason of the words

™ [1905] A. C. 21, ® (1903) 27 Bom. 307
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Huat used in section 411 it seems that the power 1s impliedly

Faan  vested in the Commissioner. If this view is not accepted
Niwerse  the other alternative would be to consider that there is no
tosepacpower in the respondent to grant the 1§cense. That would
WHISSIONER e against the clear intention of section 411. and. clearly
- ——  detrimental to the rights of the public, because in that svent
2l there would be no licensing authority at all.  If this power

is deemed to exist in the Municipal Commissioner, mipiiedly
by reason of the terms of section 411, it follows that the
power to refuse the license must also be vested in the sume
authority hecause a power to grant necessarily amplies
a 1ight to refuse. To consider otherwise would mean that
there was an obligation on the Commissioner imperatively to
grant a license and that he had no jurisdiction to refuse the
same. There appears in the Act no words to Justify such
a conclusion. Whenever the legislature desired to irmpose
any such obligation on a public servant the legislature used
appropriate words to show clearly its meaning. A reference
to section 12 of the City of Bombay Police Act quoted in the
decision in Rustom J. Irans v. H. Kennedy makes this
position clear. As pointed out by Jenkins C. J. m that
case the legislature had deliberately made use of the word
“shall ” when it intended to impose on a public servant
the obligation to issue a lcense. At the utmost, therefore,
section 411 can be construed to mean that the Municipal
Commissioner was not under an obligation to issue a license
but had the power to issue the same. In that view, as
I have pointed oub, the power to grant a license must
necessarily be accompanied with the right to refuse, because
otherwise the term “power ” would have no meaning.
If the Municipal Commissioner has, therefore, the power
to grant a license 1t must be a power which he is to exercise
in a proper manner, i.e. not arbitrarily or for an ulterior
motive. Although no express words are found in the Act
giving him the discretion or limiting his discretion in tte
exercise of his power, in my opinion that would be the
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proper view to take of the limits of his power. In the
present case the grounds stated by the Commissioner ave
set out 4 extenso in his affidavit. So long as the discretion
is exercised for the proper municipal administration of the
area under the control of the Commissioner, and from no
other motive, I am unable to consider that the exercise of
the power would be arbitrary or unlawful. The affidavit
shows clearly that the Clommisgioner had exercised his dis-
cretion only for the purpose of the Mumnicipal welfare of the
inhabitants of the particular locality, in accordance with the
considered.  policy of the Municipality. If that position
is not found to be incorrect, there would be no
justification to interfere with the discretion of the Municipal
{lommissioner. :
On behalf of the petitioner 1t 1s contended that the
Chandanwadi market has proved a failure and very few
stalls are in fact in the occupation of vendors of vegetable,
fish or meat. It is, therefore, contended that the Munici-
pal Commissioner is not at present exercising the discretion
in & proper way and the Court should interfere in the matter.
- ‘While realising that if the market proved to be a failure the
Municipal Commiissioner may properly reconsider his deci-
sion in granting the license to the petitioner, I see no reason
at this stage to interfere with the exercise of his discretion.
The Commissioner has already intimated to the pefitioner
that as and when the Chandanwadi market scheme is found
to be a failure and the building is directed to be used
for another purpose, he would reconsider the question of
granting the petitioner a license. So long, however, as in
_fact the Chandanwadi market is used for the avowed object
of furthering the Municipal = policy laid down in the
resolutions, it cannot be stated that the scheme had failed,
and, therefore, action should be taken on the footing that
the scheme did not exist. The Chandanwadi market yet
exists for the use and benefit of the vendors who choose

to go there. The ground mentioned by the Municipal
M0-1z Bk Ja §—20 '
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5 (ommissioner, viz.. to facilitate the supervision of such
B shops, is still applicable inasmuch as there is another market
Eryeyey (although a private market) at Chira Bazar where meat is
2 Meszoraz being sold.  Under the circumstances I am unable to con-

Ponsston: sider that the exercise of the discretion by the Cornmissioner
OF RO

— on the face of it is arhitrary or unlawful. The Court would
Ranied. not, therefore, be justified in interfermg with the same.
The petition is, thevefore, dismissed with costs.
Attorneys for applicant : Messts. Cama & Co.
Attorneys for respondent : Messrs. Crawford, Bayley &
Co. '
RBetition dismissed.
B. K. D.

APPELLATE CIVIL.

Before Mr. Justice Barlee and Mz, Justice Tyabjt.

1036 PALLONJEE EDULJEE AND SONS, CARRYING ON BUSINESS IN PARTHERSHIY A%

{iefober §  BOMBAY sy TEEIR PARTNER PALLONJEE EDULJEE (omrerNal Drarweire),

"““ Arprrrant ». THE LONAVLA' CITY MUNICIPALITY rmroucs s CHIEF
OTFICER {0OBIGINAL DEFENDANT), RESPONDENT.

Indian Contract Act (IX of 1872), seciion §6—Bombay Municipal Boroughs At (Bom.
Act, XFIII of 1925), sections 48 and 49—Contract with Munitipality for building
o vegetable market—Under oral divections from President additebmcl buildings comn-
siructed for a beef market and o sloughter house-—Coniractor’s cloim for addiisonal
work done—Liability of Municipality to pay.

_The Lonavla City Municipality entered into & contract in writing with the plaintift
for constructing & new vegetable market. While the building was under constrics
tion, the President of the Municipality gave oral divections to construct, in addition,
other baildings for » beef market and a slanghter house.  The plaintiff sued to recover
the costs of the latter buildings on the Municipality taking possessicn of the same.
The Manicipality contended that as the provisicne of sections 48 and 49 of the
Bombay Municipel Boroughs Act, 1625, had not been followed, the Municipality was
not hound by the oral contract and therefore was not Hable. The trial Judge
diswmissed the pleintifi’s suit. On appeel to the High Court,

Heldl, decresing the suit, that for the purposes of his claim, the plaintiff eonld rely
npos section 70 of the Indian Contract Act, 1872, as there was delivery of the

*First Appeal No. 143 of 1933.



