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a wrong assamptioii tliat fctie old Act was in force. T̂ ie 
imwAN report does not show .that tlie Court was proceeding on the

CkiMAST ltp. footiiig of the old Act and not l.c t VI of 1898 when that
jhabip̂ oonjoo was given. The post office rules put before the

Court, on the face of tjieni, are only issued uuder the 
authority of the Post-Master General and the learned counsel 
for the plaintiffs did not draw my sttention. to its publicafcion 
in the Govermrmit Gazette or to any statement indicating that 
they were made or published by tbe Governor tleneral in 
Council under section 18 of the Act. I had therefore no 
occasion to consider the exact effect of those rules on the 
tacts of this case.

The suit will, therefore, be dismissed with costs.

Ahtorneys for plaintiiis : Messrs. MuJla & BIMla,

Attorneys fox defendants : Messrs. M . F. Golmale <§ Go.

Su it dismissed,
B. K. D,

O B I G I N A L  C I V I L .

Before M r. J-ustkc Kama.

i m  FAKIR. M A H O m )  MALANC4 27. T H E  M UNICIPAL COM MISSIONEE
' OF T H E CITY OF BOMBAY’i=

Oihj of Bmnbay M im kipa l Acl, (Bom, I I I  o j 188S), section 411-~M % nicifal Oommis- 
sion&fs poiver to issue licensu for lmiclier'‘s shop—JOiscKtion io refuse ticeme— 
8pccijic Melief Act'{I of 1S77), section i5 .

Seoi;ion411 of tlieC ity oi' Bom bay Municipal Act, deprives every  citizen liviBg 
witMn the c ity  of Bomliay of the power to  carxy on the "business of a  butcher ©scept 
on t i e  graHt of a license by th e  Mnmcixjal ConuuissioEer. T he j)ower to  g ran t 
tJ, license fo r tbe  purpose of cany iag  oQ th e  business of a b a tch er is vested  in  the 
Msiaieipai ComiDisiiionei'. He has power to  refuse such license to  a  partioislar 
peraoa. ‘H ie powet to  g raat a. liocjnse necessarily implies a  righ t to  refiuse to  grant 
i t  in a particular case.

■■’■MisceUaneous No. 58 of lf)37.



Thk power to refu'se to grant a license has to be esetciised neither arliitxaiTly nor 
for an ulterior molive. So long as the Municipal Comtaissioner exercises the 

discietion vested in him for the proper, administration of the area ander his Mabosi?d„ .
control, and from no other motive, the High Court will not interfere with his 3iALA,KG

discretion under the po.vers given to it by section 45 of the Specific Belief 
Astj 1877. Comnssioi^’ Err.

Sossi V. lUdiiibui'gh CorporaliopJ '̂  ̂ and Gell v. Taja Nmra^~\ distingiiished.

P e t it io n  imdei* section 45 of the Specific Be'iief Act,
1S77.

The petitioBer, Fakir Mahomed Malang; carried on 
husiness ?s a butcher at Chaini Read in the city of Bombay, 
for a number of years under a license from the Mmiicipal.
C om m i ss i on o f  the City of Bombay. That license was 
renewed from time to time and the last renewal was for tlie 
period of ore year ending March 31. 1031.

In 1930 the Bombay Municipal Gorporation resolved to  
open a niarkot at Chandanwadi and in order to popiilaiise 
that marhet an intimation was given to Beveiai o^vners of 
private mutton shops including'' the letitioner, who were 
doing business, neeT that localitj^j tha t Iheir licenaes would 
not be renewed after April I, 1932, -The reason given ■ 
for not renewing, the license _ was tlist the shop of the 
licensee was within half a mile of the marlcet; The 
petitioner made several applications for the renewal of 
his license but it was not renewed. The petitioner alleged' 
that in 1932 the Municipal Corporation pa seed a resol ntioii 
not to allow any private iinitton shop within half a mile of 
the Chandsnwadi market. He alleged th a t his shop was 
not within half a mile of tha t market.

Several prosecutions were lanrched against the petitioner 
by the Mnnicipality and h^ was fined on a number of occa-,, 
sions. He was again propeouted.in March 1936 under sectifei:
472 of the City of Bsmibey Mirnicipal l e t  foT:^
OB the bnsinesEi of a butcher without a Hcense. He
for an adjouriniient of the conjplaint to enable liim Vo
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^  present a petition to tli,e riigli Conxt under section 45 of the
Fakir Specific R.e]ie£ Act.

M A-HOM ED . ^

Malaitg Tlie petitioner filed siicl], a petition calJing iipjon tLe 
THEMTrsiciPAi.Mnnicipal Commissioner to issue a license to him permitting

^ 0  carry on the business of a butcher at Charni Road,
and in the meantime to restrain the Commissionei fioiii 
prosecuting the petitioner ui:>der section 472 of the Bombay 
City Municipal Act.

It was contended for the petitioner that under tlie proTi- 
sions of the City of Bombay Municipal A.et, it was inciun- 
bent on the Municipal Commissioner to issue a license in 
favour of the petitioner and that he had no power to refuse 
to grant or renew the license applied for.

It was urged on behalf of the Municipal ConnnisBioner 
that mider ths City of Bombay Municipal Act certain dnties 
were imposed upon Mm regarding tbe supervision and control 
mter alia of markets for the sale of animal flesh and that: 
such supervision and control were essential in the interf^sts 
of public health. That he had a discretion vested in 
him to grant or refiisa a license fo]: the purpose of carrying 
on a butcher’s shop, under section 411 of the Municipal Act 
and tliet he in exercising that discretion followed a piolicy 
which was reported to and met with the approval of the 
Municipal Corporation. The basis of that policy was that 
it was neither necessary nor desirable in. the interest of 
public health to grant a license for such a purpose in respect 
of premises situated in proximity to a licensed private 
niarlret or a MunicixJal maiket to which the public could 
conveniently resort.

The Municipal CommiFsioner n.!ade a statement on oath 
that he considered the petitioner's application for such a 
license on its merits and that he was of opinion tha.t it would 
not be advisable in the public interests to grant a license to 
the petitioner. He further stated that he had already 
informed the petitioner that he would be prepared to

776 INDIAN LAW RBPOETS [1937]



reconsider tlie petitioner's application foi' a license if and. ™
x̂ l̂ien the Cliandanwadi Municipal market "̂ vas closed. f k̂ie

. . M aH03IEI>
Jf. D. B am ji, for the petitioDei-, maiâ ’-g

V.
I). N . BaJiachirji, for tlie respondent. the Mujjicii-Ai’ ' . COMMSSEOKEE
Kakia J. Tliis is e. petition filed iinder section 45 of tlie 

Specific Belief Act, praying that tlie respondent, tlie Mimi- 
eipal ConiBiissioner, he ordered to issue a license to the 
petitioner permitting him to carry on the husiness of a 
butcher at Charni Eoad. There is a further prayer agking 
for an injunction against the respondent prosecuting the 
petitiorer in the Police Court for carrying on the business 
of a butcher without a license.

The petition and the aflidavits show that the petitioner 
has been carrying on the business of 9 butcher at a shop in 
Girgaum for many yeais past. In about 1928, the Munici- 
pality, after mature deliberation, came to th^ conclusion 
that it was in the mmiicipal interest of the city of Bombay 
that the sale of meat should be confined to specific areas.
From the annexures to the affidavit of Mr . Laud it appears 
that this policy was reiterated many tinjes in the com­
munications between the Municipal Committee and the 
Commissioner and the applicants for licenses and the Com­
missionca'. It further appear=̂  that in pursuance of that 
policy the Municipality has erected a marl^et at Chandan- 
■wadi. Besides this market there also exists another market 
at Chiia'Bazar, which is a private market, where meat is 
sold.

The petitioner applied for a license in respect of a shop at 
Charni Road but that was refused. After repeated attempts 
made by him to persuade the respondent to reconsider his 

decision and in view of the fact that the Municipality 
launched a criminal prosecution agairist him imder the pena 
section of the Act, the petitioner has made this application to 
the Court. It is clear from the facts that the petitionei'S 
shop is more than half a mile away from the Ghandanwadi
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Kurda J.

. niaxket but witiuii iialf a mile from tlie private iiiarfcet at 
Pakik  ̂ Chii»a Bazar. It also appears that the policy o f the Miinici- 

\ pality  is that shops of th is n,atiu’e should not be pennitfcsd
within balf a mile of a recognised market where m eat is sold. 
111 his affidavit the responclfciit says that this policy has bepii 
adopted witb a view to  facilitate tlie lYork of supervision, 
iind to iTieet the general reqiiiienieiits of the locality  as a 
whoie. In iiiy  opinioii/the policy so adoptee] is not opea 
to qiiastioii as ^ao,latiiig any principle of Miinifipal- 
arii3i iiiistratioiL

On beha.ff of the petiticiier it is liiBt contended that section 
411 of the City of Bombay Municipal. Act does r.ot empower 
the respondent to refuse a Hceiise .̂̂ hen applied -.for. It is 
nrgecl that whenever legislature infcejidecl to invest the 
CoHimiBsioiier with a discretion it had done so iu specific- 
terms. For this purpose reliance is pkced on ŝ ĉtion 394 
(t̂ ). Thti petitioner iiirther.relies on the decision in Rossi y., 
lifUfmmjh Coffofation̂ "'-  ̂ to support his contention thf t̂ it is 
only Tvdthin the power of the legislatiiie to deprive 0 citizen, 
of his right to cany od a business as siid where he pleasea 
imd it does not lie within t ie  power of the Comriiissioiier ot 
any other persoiij iialess eiqiressly invested by legislatoie 
W'itb such power, to ciu’tail that, liberty of a citizen. 
-Fiu’'ther, reliance is placed on the decision in Somt?, P i lh i  v . 
The M u n id jm l Council, MayGmram,./-'^ to show' that in the  
evcDt of 2 doubt a.s to  the extent of the power of the  
Coinmissioiier, the constTiietioii should be in fViÂ onr of the 
subject and against the Commissioner. The petitioner 
further relied oa llustom J, I m m  v.., E . K e n n e d y , G e l l  
V, T(i]a hoomS^'^ AUniaJiomed v. M unicipa l Commissioner:'' 
o f  Bombay, and Pachcm L td ita  v. The M un ic ij)a l 
Comwdssioner, B o m b a y , in siipporfe of the contortion  
thS't the discretion exercised by the CoiniriissioiiBT in th is

[1905] A. C. 21. «> (1903) 27 Boia. 307.
(1905) 2S Mad. 520* 's> (1024) 27 Jkvm. L. R , 581.
(1901) 26 Bom. 396. <«> (1935) 60 Bom. 838.

778 INDIAN LAW BEPOETS [1937}



K am a  J .

particulaT case was arbitrary, and,' tlierefore, sliould 
set aside,

M a h o m e c

Section 411 of the City of Bombay Municipal Act runs as
follows ;—- THE MCtoioipae.

Commissions®
“  TSo p erso n  sK a li ■niitlioiit, o r  o th e i’w ise  th a n  in  co n fo rm ity  w itli th e  term s o f ,  o f  B o m b a y  

a  lic e n se  g ra n ted  b y  th e  O om m ission er in  th is  behalf-—

(а) ca rry  o h  w ith in  t h e  c i t y ,  o r  a t  a n y  m im io ip a l slau gh ter-h ou se , th e  tra d e  of 

a hut-cher;

(б) use a n y  p la c e  in  th e  c ity  fo r  th e  sa le  o f  th e  flesh  o f  a n y  a n im a l in te n d e d  fo r  

hu m an fo o d , or a n y  p lace w ith o u t th e  c ity  fo r  t h e  sa le  o f  su ch  flesh fo r  o o n su ta p tio n  

in  th e  c i t y .”

I n  m y opinion tk e  & s t  con ten tion  o f th e  p e titio n e r is 
incorrect. Section 411 o f tk e  C ity  of B om bay M unicipal 
A ct, in  term s, deprives every citizen, living w ith in  the c ity
or to whom the A ct applies, of the power to carry on the 

business of a butcher. The only exception to that is the 

grant of a license by the Commissioner and carrying on the 

trade of a butcher in conformity wdth the terms of that 

license. The present case, • therefore, difiers m aterially 

from the decisions in Rossi v. Edinburgh Corpomtion̂ '̂ ) and.
GeM V. Taja Noorâ '̂> inasmuch as in those cases there was 

no express provision made by the legislature depriving 
every citizen of his right to carry on the particular trade.
The relevant sections quoted in those decisions are the 
penal sections corresponding to section 471 of the City of.
Bombay Municipal Act. I t  is, therefore, not open to the 

petitioner to contend that the Commissioner has attempted 

to deprive the citizens of Bom bay of their right to  carry on 

the trade o f a butcher. In fact by section 411 of the A ct th e , 

legislature has imposed that restriction.

The next contention of the petitioner that the respondent 

is under an obligation to issue a license when ^sked for, E  

also unsound. In the A ct there is no express provisiGn 

giving power to the Commissioner to  grant a license to 

carry on the trade of a butcher. B y reason of the words
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J\Qiun J.

used in section 411 it seems tliat the power is impliedly 

fakik vested in tlie Commissioner. If tMs view is not accepted

'̂ Malaxg the other alternative wonld "be to consider that there i:< iio

Kis jfoKiciPALPower in the respondent to grant the license. That would 

against the clear intention of section 41.1 and clearly 
detrimental to the rights of the public, because in that event 
there would be no licensing authoritjr at all. I f  this power 
is deemed to exist in the Mimicipal Commissioner, inipiiedly 
by reason of the terms of section 411, it follows that the 
power to refuse the license must also be vested in the iSarne 

authority because a power to grant necessarily implies
a right to refuse. To consider otherwise Avould mean that
there was an obligation on the Commissioner imperatively to

grant a license and that he had no jurisdiction to refuse the 
same. There appears in the A ct no words to justify such 
a conclusion. Whenever the legislature desired to impose 
any such obligation on a public seiwant the legislature used 

appropriate words to show clearly its meaning. A  reference 
to section 12 of the City of Bombay Police ikct quoted in the 

decision in Rustom J. Irani v. E. Kennedi/ malcos this 

position clear. As pointed out by Jenkins C. J. in that 
case the legislature had dehberately made use of the ¥*̂ ord 

shall ”  when it intended to impose on a public servant 

the obligation to issue a license. A t the utmost, therefore^ 

section 411 can be construed to mean that the Municipal 

Commissioner was not under an obligation to issue a license 

but had the power to issue the same. In that view, as 

I have pointed out, the power to grant a license must 

necessarily be accompanied with the right to refuse, because 

otherwise the term power ” would have no meaning.

I f  the Municipal Commissioner has, therefore, the power 

to grant a license it must be a power which he is to exercise 

in a proper manner, i.e. not arbitrarily or for an ulterior 

motive. Although no express words are found in the A ct 

giving him the discretion or limiting h,is discretion in the 

exercise of his power, in m y opinion that would be the
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1936proper view to take o f tlie limits of liis power. In the 

present case the grounds stated b y the ConimissiorLer are 

set out in extenso in his affidavit. So long as the discretion M alajtg  

is exercised for the proper municipal administration of the thb Muotoipal 
area under the control of tlie Commissioner, and from no 

other motive, I am unable to consider that the exercise of 

the power would be arbitrary or unlawful. The affidavit ' ' ’

shows clearly that the Commissioner had exercised Ms dis­

cretion only for the purpose of the Municipal welfare of the 

inhabitants of the pai'ticiilar locality, in accordance with the 

considered policy of the Municipality., I f  that position 

is not found to be incorrect, there would be no 

justification to interfere with the discretion of the Municipal 

Commissioner.

On behalf of the petitioner it is contended tha.t the 

Chandanwadi market has proved a failure and very few 

stalls are in fact in the occupation of vendors of vegetable, 

fish or meat. I t  is, therefore; contended that the Mimici- 

pal Commissioner is not at present exercising the discretion 

in a proper w ay and the Court should interfere in the matter.

While realising that if  the market proved to be a failure the 

Municipal Commissioner m ay properly reconsider his deci­

sion in granting the license to  the petitioner, I  see no reason 

.at this stage to interfere with the exercise of his discretion..

The Commissioner has already intmiated to the petitioner 

that as and when the Chandanwadi market scheme is found 

to be a faihu’e and the building is directed to be used 

for another purpose, he would reconsider the question o£ 

granting the petitioner a license. So long, however, as in  

, fact the Chandanwadi market is used for the avowed object: 

of furthering the Municipal policy laid down in the 

resolutions, it cannot be stated th at the scheme had failedj 

and, therefore, action should be taken on the footing th at 

the scheme did not exist. The Chahdanwadi market yet 

exists for the use and benefit of the vendors who choose 

to  go there. The ground mentioned by the Municipal
MO-n Bk Ja 5—2a
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Commissioiiei\ viz., to facilitate tlie siipervisioB of suck 

fakie sliops, is still applicable inasmucli as tlieie is another m aiket

: , (aM ougli a private market) at CMra Bazai; wkexe meat is

sold. Under the ciicinastances I  am nnalble to coe- 

' sider that the exercise of the discretion b j  the Conimissioiier

: —̂ 7  on the face of it, is arhitraiy or imla-wiiiL The Com t woiild.

' ’ Eotj therefore, he justified in iiiterfeiiiig with the same.

Tbe petition is, thereforej dismissed with costs. 

Attorneys' for applicant: Messrs. Catna- d  Go. 
Attorneys for respondent: Messrs. Crawford^ Bayiey S  

Go. ' ' ^
Betiiion dismissed.
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A P P E L L A T E  C I V I L ,

Before M'/'. Jv.sfice Barte-e. m d  M r. Jnsike  Tyabji.

' 1930 PALLONJEE ED ULJEE AKD SONS, o akey ikg  o f  busikess ik  p a b th e b sh if  At
October (i BOMBAY ®!s; t h e i s  p a s tk e e  PA LLO N JEE E D U L JE E  (o k ig in a l

A t p k l i - a k t  V. THE LONAVLA' CITY MUNICIPALITY i h e o i [ ; g e  i t s  OHIEF 
03?M GER (OEIWKAL DETENDABT), IvESPOKBKNT."' '

Indian Goiiiract Act ( IX  of 1872), section 70— B m b m j M n n id fd  Bomitgha {Bowl 
A d. X V I I I  of 1925), sections 48 and 49—Contract m th  M nm dpaU ty Joy building 
a vegetuble Triarket— Under oral directions from  Frcsident additional buildings con- 
sJmcfetf for a beef m arM  aiid a slaught^if house—Gontmclofs claim fo r  addiiional, 
m r k  done—LiabilUy of M unicipalily to fa y .

The Lonavia City Municipality entere<4 into a conteact in writing witli the .plaintiff 
fo r consttucting a  new vegetable m arket. While the  building was under construc® 
tion, the President of the Municipality gave oral directions to  construct, in additionB 
other baildings for a beef m arket and  a  felaiighter house. The piaintil! sued to recover 
the  costs of the la tter buildings on the Municipality taking possession of the  same» 
The Manicipality contended th a t as t!ie provisicns of sections 48 and 49 of th e  
Bombay Municipal Boroughs Act, 1025, had n e t been followed, the MunicjipaLity -w-as 
not bound by the ora! contract and therefore was not liable. The tria l Judge 

; dismissed the plaintiff’s suit. On appeal to  the  High Court,

BeM, decreeing the suit, th at for the purposes of lua claim, the plaintiff could re ly  
npon. section 70 of the Indian Contract Act, 1872, as there was delivery ol th s  

*JFirst Appeal No. 143 of 1933.


