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Before 3If .  Justice Broomfield and Mr. Justice N. J . Wadia.

EMPEBOB V.  N A N D lv IS H O R S IN G H  G A Y A P R A S A D  ( o b ig in a l A cctjsed ), ^937

Opponbbtt.'-!" March S

.Bombay Motor Veliides Rules, 1915, R'lde 3 (1)— Letting a viofor car to a selected
customer—Letting not done in  a public place— Letting referred to in  the rule is
complementary to inlying for hire— Breach o f the rule— Whether an ojfence.

Rule 3 (i) of the Bombay Motor Vehicles Rules, 1915, applies to letting in puMic 
places, and this implies tliat the actual transaction of letting must be done in a public 
place •where it is open to any member of public to take a car on hire. It cannot, 
therefore, apply tî  a case where the letting was to a selected customer and ’was not 
done in a public place. The letting referred to in the Eiile is complementary to plying 
for hire, and the Rule is intend,ed to cover cases in which the letting may be done by 
one person, the owner of the car, and the plying for hire may be done by another 
person, a servant.

The opponent entered into an aiTangement with the Principal of a school to bring 
pupils of the school in his bug from difierent places and to take them back to their 
homes. He -was paid at a certain rate per month for each student. He did not 
obtain a licence under Rule 3 (1) from the District Superintendent of Police. He was, 
therefore, prosecuted for committing a breach of the said rule, by letting his bus for 
hire. The Magistrate acquitted him of the offence. The Gfovernment of Bombay 
having appealed :

H dd, that the accused was rightly acquitted as he had not comrcdtted a breach of 
rule 3 (i)  of the  Bombay Motor Vehicles Rules, 1915.

E'/nperor v. Ganesh Samchandra,'’̂ ' Local Fund Overseer, Mayavaram v. Pakkirisami 
Tkevan,'^^ /S^ardul ^ingh v. The G row i/^’ discussed and distingm sbed.

A p p e a l  b y  t h e  G o v e r n m e n t  o f  B o m b a y  ’a g a i n s t  t b e  o i d e i  

o f  a c q u i t t a l  p a s s e d  b y  K .  Y ,  N a i k ,  C i t y  M a g i s t r a t e , ,  F i r s t  

Classj Bandia. , ;

O f f e n c e  u n d e r  E n l e  3  ( I )  o f  t l i e  B o m b a y  M o t o r  Y e M c I e s  

B u i e s ,  1 9 1 5 .

T h e  f a c t s  a r e  s u f f i c i e n t l y  s t a t e d  i n  t h e  j u d g m e n t .

'‘'Criminal Appeal Ko. 535 o f ; 1936.

(1930) 32 B om . L . Pv. 337. , ™ (192?) .51H ad . o:;7.

®  (1929) 10 L ah . 505;
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E m pbeor

V,

T k e  C i t y  M a g i s t r a t e ,  F i i s t  C l a s s ,  w k o  t r i e d  t l i e  c a s e ,  l i e l d  

t i i a t  n o  o f f e n c e  w a s  c o m m i t t e d  b y  t h e  a c c u s e d .  H e ,  t h e r e -  

f o r e ,  a c q u i t t e d  l i i m  g i v i n g  r e a s o n s  a s  f o l l o w s  : —

“ Tlie question is whether on these facts the accused has comraitted a breach of 
Eule 3 (i) of the Eules. In this connection I am'referred to the Rulings of the Lahore 
High Court in Sardnl Singh v. The Croivn (1929,1. L. R. 10 Lah. 505) and to that of the 
Madras High Court in Local F%md Overseer, Mayamm y .  Pahhirisami Thewan (1928  ̂
A. I. E. Madias 166). Both, these cases are referred to in the caae of the Bombay 
High Court, Emperor v. Ganesh Hamchandra Bajwade. (Criminal Cases of Bombay 
High Court, Volume X, 303). As observed in the decision of the Bombay High Court 
the Punjab Motor Vehicles RiuleB are similar to the Buies applicable in this Presidency^ 
The Lahore High Court held that to ply for hire means to exhibit a vehicle in such 
a way as to invite those who may desire to do ao to hire it or to travel in it on pay. 
meat of the usual fares and also to offer its use on payment to any member of the 
public, thereby soliciting custom. Merely hiring a vehicle to another does not amoimfe 
to plying for liire. In the Madras case it ■n-as held that a vehicle cannot be said to 
ply for hire on a public road, simply because it is made use of as a hired vehicle on that 
road. Plying for hire means the act of -waiting for soliciting custom. Having regard 
to these rulings I hold that there -vvas no soliciting of custom on the part of the 
accused.”

T h e
C o u r t .

G o v e r n m e n t  o f  B o m b a y  a p p e a l e d  t o  t l i e  H i g l i

D e i v a n  B a h a d u r  P .  B .  S h i n g n e ,  G o v e r m n e n t  P l e a d e r ,  f o r  

t li-s  G o v e r i m i e n t  o f  B o m b a , y .

l i .  K .  N a r g o l J m r ,  f o r  t l i e  a c c u s e d .

N .  J .  W a m a  J .  T l i i s  i s  a n  a , p p e a l  b y  t l i e  G - o v e r n m e n t  

o f  B o m b a y  a g a i n s t  t l i e  a c q u i t t a l  o f  t h e  o p p o n e n t  b y  t h e  

C i t y  M a g i s t r a t e ,  F i r s t  C l a s s ,  B a n d r a .  T h e  o p p o n e n t  w a s  

p r o s e c u t e d  f o r  h a v i n g  c o m m i t t e d  a  b r e a c h  o f  r u l e  3  ( I )  o f  

t h e  M o t o r  V e h i c l e s  E u l e s  b}^  l e t t i n g  h i s  b u s  f o r  h i r e  w i t h o u t  

h a v i n g  o b t a i n e d  a  p e r m i t  a s  r e q u i r e d  b y  t h a t  r u l .e .  T h e  

r u l e  p r o v i d e s  t h a t  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  r u l e s  7  (<5) 

a n d  7  ( 6 A . )  n o  m o t o r  v e h i c l e s  s h a l l  b e  l e t  o r  p l i e d  f o r  h i r e  

i n  p u b l i c  p l a c e s  w i t h o u t  a n  o w n e r ’ s  p e r m i t  g r a n t e d  b y  t h e  

D i s t r i c t  - S u p e r i n t e n d e n t  o f  P o l i c e .  T h e  r u l e  m e n t i o n s  t h e



f e e  t o  b e  c l i a r g e d  a n d  s t a t e s  t h a t  t l i e  p e r m i t  s l x a l l  b e  i n  f o r m  A  ^

s e t  f o r t l i  i n  t l i e  s c l i e d i i l e  t o  t l i e  r u l e s  a n d  t l i a t  t l i e  D i s t r i c t  E m p e e o e  

S u p e r i n t e n d e n t  o f  P o l i c e  s h a l l  e n t e r  o n  t l i e  p e r m i t  t h e  

m a x i m u m  n u m b e r  o f  p a s s e n g e r s ,  i n c l u d i n g  d r i v e r  a n d  a l s o  _

c l e a n e r j  c o n d u c t o r ,  o r  a g e n t ,  i f  a n y ,  a n d  t h e  q u a n t i t y  o f   ̂ ^

l u g g a g e  o r  t h e  m a x i m u m  w e i g h t  o f  g o o d s  w h i c h  m a y  b e  

c a r r i e d  a t  a n y  o n e  t i m e  b y  s u c h  v e h i c l e .

T h e  f a c t s  o f  t h e  c a s e  w e r e  t h a t  t h e  o p p o n e n t  h a d  e n t e r e d  

i n t o  a n  a r r a n g e m e n t  w i t h  o n e  M r .  V a k i l ,  t h e  P r i n c i p a l  o f  t h e  

P u p i l s ’ O w n  S c h o o l ,  t o  b r i n g  t h e  p u p i l s  o f  t h e  s c h o o l  i n  h i s  

b u s  f r o m  K h a r ,  V i l e - P a r l e  a n d  S a n t a  C r u z  t o  t h e  s c h o o l  a n d  

t a k e  t h e m  b a c k  t o  t h e i r  h o m e s .  T h e  a c c u s e d  w a s  p a i d  a t   ̂

t h e  r a t e  o f  R s .  4  p e r  m o n t h  f o r  s t u d e n t s  f r o m  K h a r ,  E s .  3  

p e r  m o n t h  f o r  s t u d e n t s  f r o m  S a n t a  C r u z  a n d  E s .  2  p e r  m o n t h  

f o r  s t u d e n t s  f r o m  V i l e - P a r l e ,  a n d  u s e d  t o  g e t  o n  a n  a v e r a g e  

E s .  1 2 0  a  m o n t h .  H e  a d m i t t e d  t h a t  h e  h a d  n o t  o b t a i n e d  

a  l i c e n s e  u n d e r  r u l e  3  ( 1 )  o f  t h e  E u l e s  f r o m  t h e  D i s t r i c t  

S u p e r i n t e n d e n t  o f  P o l i c e .  T h e  l e a r n e d  M a g i s t r a t e  a c q u i t t e d  

t h e  a c c u s e d  h o l d i n g ,  o n  t h e  a u t h o r i t y  o f  c e r t a i n  r u l i n g s  o f  t h e  

B o m b a y ,  M a d r a s  a n d  L a h o r e  H i g h  C o u r t s ,  t h a t  p l y i n g  f o r  

h i r e  i m p l i e d  t h a t  t h e r e  w a s  w a i t i n g  a n d  s o l i c i t i n g  f o r  c u s t o m  

i n  a  p u b l i c  p l a c e ,  a n d  t h a t  a s  t h i s  h a d  n o t  b e e n  p r o v e d ,  n o  

o f f e n c e  h a d  b e e n  c o m m i t t e d .

I t  i s  c o n t e n d e d  b y  t h e  l e a r n e d  G o v e r n m e n t  P l e a d e r  t h a t  

t h e  r u l e  d e a l s  w i t h  l e t t i n g  a s  w e l l  a s  w i t h  p l y i n g  f o r  h i r e  a n d  

t h a t  t h e  r u l i n g s  o n  w h i c h  t h e  l e a r n e d  M a g i s t r a t e  h a s  r e l i e d  

d e a l  w i t h  t h e  q u e s t i o n  o f  p l y i n g  f o r  h i r e  a n d  c lo  n o t  g o v e r n  

t h e  c a s e  o f  l e t t i n g  w i t h  w h i c h  w e  a r e  c o n c e r n e d .

In Emperor v .  Ganesh i t  w a s  h e l d  b y  t h i s

C o u r t  t h a t  t h e  e x p r e s s i o n  ‘ '  t o  p l y  f o r  h i r e i i i  r u k  7  ( | )  

o f  t h e  M o t o r  V e h i c l e s  E u l e s  m e a n s  t o  e x h i b i t  a  v e h i c l e  i n  
s u c h  a  w a y  a s  t o  i n v i t e  t h o s e  w h o  m a y  d e s i r e  t o  d o  s o  t o  h i r e  

‘I’ (1930) 32 Bom. L. K* 337.
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i t  o r  t o  t r a v e l  i n  ifc o n  p a y m e n t  o'£ t h e  n s n a l  f a r e s ,  a n d  a l s o  t o  
E m p ek o b  Qffgj-. j-j ĝ ijs Q  p a y m e n t  t o  a n y  m e m b e r  o f  t h e  p u b l i c ,  t h e  r e b y

Na5<dkishoe- s o l i c i t i n g  c u s t o m .  R e f e r e n c e  w a s  m a d e  i n  t h e  j u d g m e n t  i n  

- — . t h a t  c a s e  t o  a  d e c i s i o n  o f  t h e  M a d r a s  H i g h  C o u r t  i n  L o c a l

' F u n d  O v t . r s e e r ,  B l a y a m m m  v .  P a k M n s a m i  T h e v a n ^ ^ " )  a . jx d  

S a r d u l  S i n g h  v .  T h e  C r q w n S - ^  T h e  f e c t s  i n  t h e s e  t h r e a  

c a s e s  w e r e  d i f f e r e n t  f r o m  t h e  f a c t s  w e  a r e  d e a l i n g  w i t h .  

I n  t h e  B o m J 3 a y  c a s e  t h e  a c c u s e d  w h o  h e l d  a  g e n e r a l  l i c e n s e  

u n d e r  s e c t i o n  6 o f  t h e  M o t o r  V e h i c l e s  A c t  a n d  a l s o  a  l i c e n s e  

j j i  f o r m  A  u n d e r  r u l e  3  ( 1 )  e n t i t l i n g  h i m  t o  l e t  o r  p l y  t h e  b u s  

f o r  h i i 'e  o n  a  c e r t a i n  r o a d  w a s  f o u n d  p r o c e e d i n g  i n  t h e  b u s  

o n  a  r o a d  n o t  c o v e r e d  b y  t h e  l i c e n s e .  H e  w a s  g o i n g  t o  s e e  

t h e  D i s t r i c t  S u p e r i n t e n d e n t  o f  P o l i c e  i n  o r d e r  t o  o b t a i n  a n  

e x t e n s i o n  o f  t h e  p e r m i t  c o n t a i n e d  i n  h i s  l i c e n s e  i n  f o r m  A .  

I t  w a s  h e l d  t h a t  h e  h a d  c o m m i t t e d  n o  o f f e n c e  a s  i t  w a s  c l e a r  

f r o m  t h e  e v i d e n c e  t h a t  h e  w a s  d r i v i n g  t h e  b u s  o n  a  p r i v a t e  

e r r a n d  a n d  c o u l d  n o t  b e  s a i d  t o  h a v e  b e e n  u s i n g  i t  a s  a  m o t o r  

v e h i c l e ,  m e a n i n g  a  m o t o r  v e h i c l e  l e t  o r  p l y i n g  f o r  h i r e .  I n

■ t h e  L a h o r e  a n d  M a d r a s  c a s e s  t h e  f a c t s  w e r e  t h a t  t h e  a c c u s e d ,  

w h o  h e l d  l i c e n s e s  f o r  l e t t i n g  a n d  p l y i n g  f o r  h i r e  w i t h i n  

c e r t a i n  M u n i c i p a l  l i m i t s  w e r e  f o u n d  d r i v i n g  t h e  c a r s  o u t s i d e  

t h o s e  l i m i t s  w i t h  p a s s e n g e r s .  I t  w a s  f o u n d  i n  b o t h  c a s e s  

t h a t  t h e  c a r s  h a d  b e e n  l e t  w i t h i n  t h e  l i c e n s e d  M u n i c i p a l  

l i m i t s  a n d  i t  w a s  h e l d  t h a t  t h e  c a r s  c o u l d  n o t  b e  h e l d  t o  h a v e  

b e e n  p l i e d  f o r  h i r e  o u t s i d e  t h e  M u n i c i p a l  l i m i t s  w h e r e  t h e y  

w e r e  f o u n d  b e c a u s e  t h e  a c t  o f  p l y i n g  a  m o t o r  v e h i c l e  f o r  h i r e  

c a n  o n l y  b e  d o n e  a t  t h e  p l a c e  a n d  t h e  t i m e  t h e  h i r i n g  i s  

e f f e c t e d .  I t  w a s  c o n t e n d e d  o n  b e h a l f  o f  t h e  L o c a l  B o a r d  

i n  t h e  M a d r a s  c a s e  t h a t  a  v e h i c l e  p l i e s  f o r  h i r e  o n  a  p u b l i c  

r o a d , i f  i t  i s  m a d e  u s e  o f  a s  a  h i r e d  v e h i c l e  o n  t h a t  r o a d ,  a n d  

t h a t  i t  i s  n o t  a  n e c e s s a r y  c o n d i t i o n  t h a t  t h e  a c t u a l  h i r i n g  

s h o u l d  t a k e  p l a c e  u p o n  t h a t  r o a d .  T h a t  c o n t e n t i o n  w a s  n o t ,  

h o w e v e r ,  a c c e p t e d ,  a n d  t h e  v i e w  t a k e n  w a s  t h a t  t h e  p l y i n g

(1927) 31 MewI. 527. (1929V 10 Lah. 505.
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o f  a  m o t o r  v e M c l e  f o r  l i i r e  m e a n s  t l i e  a c t  o f  w a i t i n g  f o r  

s o l i c i t i n g  c u s t o m ,  a n d  t l i a t ,  t h e r e f o r e ,  s o  s o o n  a s  a n y  p e r a o n  

l i a s  h i r e d  i t  t l i e  a c t  o f  p l y i n g  f o r  h i r e  i s  c o m i ) l e t e .  n ^s d e j s h o b -
 ̂ ^  -  SINGH

A l t h o u g h  t h e  f a c t s  i n  t h e s e  t h r e e  c a s e s  a r e  d i f f e r e n t ,  i t  j~ 'w a d i a  J ^  

s e e m s  t o  u s  t h a t  t h e  p r i n c i p l e  l a i d  d o w n  a s  r e g a r d s  p l y i n g  

f o r  h i r e  m u s t  a p p l y  t o  l e t t i n g  f o r  t h e  p u r p o s e s  o f  r u l e  3 .

T h e  r u l e  a p p l i e s  t o  l e t t i n g  i n  p u b l i c  p l a c e s  a n d  t h i s  i m p l i e s  

t h a t  t h e  a c t u a l  t r a n s a c t i o n  o f  l e t t i n g  m u s t  b e  d o n e  i n  a  p u b l i c  

p l a c e  w h e r e  i t  i s  o p e n  f o r  a n y  m e m b e r  o f  t h e  p u b l i c  t o  t a k e  

t h e  c a r  o n  h i r e .  I t  c a n n o t ,  t h e r e f o r e ,  a p p l y  t o  a  c a s e  o f  t h e  

k i n d  w e  a r e  d e a l i n g  w i t h  w h e r e  t h e  l e t t i n g  w a s  t o  a  s e l e c t e d  

c u s t o m e r ,  v i z ; ,  t h e  P r i n c i p a l  o f  t h e  s c h o o l ,  a n d  w a s  n o t  d o n e  

i n  a  p u b l i c  p l a c e .  T h e  c a r  c l e a r l y  w a s '  n o t  a v a i l a b l e  t o  

a n y  m e m b e r  o f  t h e  p u b l i c .  W e  a r e  u n a b l e  t o  a c c e p t  t h e  

c o n t e n t i o n  o f  t h e  l e a r n e d  G o v e r n m e n t  P l e a d e r  t h a t  t h e  

w o r d s  i n  p u b l i c  p l a c e s  ”  i n  t h e  r u l e  d o  n o t  g o v e r n  t h e  w o r d  

“  l e t a n d  t h a t  t h e  r u l e  c o v e r s  t h e  c a s e  o f  a n y  l e t t i n g  

w h e t h e r  t h a t  l e t t i n g  b e  i n  a  p u b l i c  p l a c e  a n d  t o  a n y  m e m b e r  

o f  t h e  p u b l i c  o r  w h e t h e r  i t  i s  d o n e  i n  a  p r i v a t e  p l a c e  a n d  

t o  a  s e l e c t e d  c u s t o m e r  o n l y .  I n  o u r  o p i n i o n  t h e  l e t t i n g  

r e f e r r e d  t o  i n  t h e  r u l e  i s  c o m . p l e m e n t a r y  t o  t h e  p l y i n g  f o r  

h i r e  a n d  t h e  r u l e  i s  i n t e n d e d  t o  c o v e r  c a s e s  i n  w h i c h  t h e  

l e t t i n g  m a y  b e  d o n e  b y  o n e  p e r s o n ,  t h e  o w n e r  o f  t h e  o a r ,  

a n d  t h e  p l y i n g  f o r  h i r e  m a y  b e  d o n e  b y  a n o t h e r  p e r s o n ,  

a  s e r v a n t .  I n  s u c h  a  c a s e  i f  t h e  r u l e  d i d  n o t  p r o v i d e  f o r  

l e t t i n g  a s  w e l l  a s  p l y i n g  f o r  h i r e  t h e  o w n e r  w h o  l e t  t h e  c a r  

w o u l d  g o  u n p u n i s h e d .  ■

I n  o u r  o p i n i o n  t h e  v i e w  t a k e n  b y  t h e  l e a r n e d  M a g i s t r a t e  

t h a t  t h e  a c c u s e d  h a s  n o t  c o m m i t t e d  a  b r e a c h  - o f  r u l e  3  ( 1 )  

i s  c o r r e c t  a n d  t h e  a p p e a l  m u s t ,  t h e r e f o r e ,  b e  d i s m i s s e d .

■ d p p e a I  d i s m i s s e d .
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