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FAKIRA AND OTHEBS, APPELLANT V.  THE KING EMPEROR, RsspoirDESfT.

[On Appeal from tiie Court of the Resident at Hyderabad]

Code o f Criminal Procedure {Act V o f 1898 as modifi&d and made applicable %7i the
Administered Areas in Hyderabad State], sections 268 and 377— Trial by AAditional
Sessions Judge without jury or assessors— Validity of trial— Confirmation of sentence
o f death by Additional Judge sitting alone— Validity of confirmation.

An Additional Sessions Judge appointed by th.6 Resident to exercise Jurisdiction 
in a Court of Session is entitled to exercise the discretion conferred by section 268 of 
the Code of Criminal Procedure ai modified and applied in the Administered Areas 
in Hyderabad and try a case -without a jury or assessors.

The provisions of section 377 of the Code are peremptory and an order of conftrma- 
tion of a sentence of death made, passed and signed by a single Judge is not made in  
compliance with the section and is invalid as the Court of the Resident consists of 
two Judges.

Appeal of appellants, other than Fafcira, dismissed. Judgment and order 
of the Court of the Resident, so far as it m s  applicable to the appellant Fakira, 
set aside and case remitted to that Court for disposal in accordance "with the 
provisions of sections 375 to B79 of the Code of the sentence of death submitted for 
confirmation. .

A p p e a l  ( N o .  99 o f  1936) f r o m  a  j u d g m e n t  o f  t K e  C o u r t  

o f  t l i e  R e s i d e n t  i n  H y d e r a b a d  ( J a n u a r y  17, 1936) wMeli 
c o n f i r m e d  a  j u d g m e n t  o f  t h e  A d d i t i o n a l  S e s s i o n s  J u d g e  o f  

S e c u n d e r a b a d  ( N o v e m b e r  28/1936).

T h e  m a t e r i a l  f a c t s  a r e  s t a t e d  i n  t h e  j u d g m e n t  o f  t h e  

J u d i c i a l  C o m m i t t e e .

S u b h a  R o w  a n i l  R a l p h  P a r i M i  f o r  t h e  a p p e l l a n t s .  • U n d e r  

s e c t i o n  2 6 8  o f  t h e  C o d e  a s  m o d i f i e d  a n d  a p p l i e d  t o  

H y d e r a b a d  i t  i s  t h e  S e s s i o n s  J u d g e  a l o n e  w h o  i s  e m p o 'W 'e r e d  

i n  M s  d i s c r e t i o n  t o  d i s p e n s e  w i t h  a  j u r y  a n d  a s s e s s o r s .  

A n  A d d i t i o n a l  S e s s i o n s  J u d g e  i s  n o t  s o  e m p o w e r e d  a n d  

a  t r i a l  b y  h i m  w i t h o u t  a  j u r y  o r  a s s e s s o r s  i s  w i t h o u t  

j u r i s d i c t i o n .  T h e  C o d e  m a k e s  a  d i s t i n c t i o n  b e t w e e n
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A d d i t i o n a l  a n d  A s s i s t a n t  S e s s i o n s  J u d g e s  a n d  S e s s i o n s  

F a k ie a  J u d g e s .  T l i e i r  p o w e r s  a r e  n o t  e q u a l ; s e e  s e c t i o n s  9 ,  1 7  ( 5 ) ,

T h e  k iis G  3 1  ( 2 ) ,  1 9 3  ( 2 ) ,  4 0 8  a n d  4 0 9  a n d  E m f e r o r  v .  A h d u l  R a z z a k , ^ ^ )
SSIPEBOK » • . *

E m f e r o f  v .  B i f j u  B i a n v a r i S ^ ^

T l i e  C o u r t  o f  t h e  B e s i d e n t  c o n s i s t s  o f  t h e  R e s i d e n t  a n d  

a n  A d d i t i o n a l  J u d g e .  U n d e r  s e c t i o n  3 7 7  o f  t t i e  C o d 6  a  

c o n f i r m a t i o n  o f  a  s e n t e n c e  o f  d e a t l i  m u s t ,  t h e r e f o r e ,  b e  

m a d e ,  p a s s e d  a n d  s i g n e d  b y  t l i e  t w o  j u d g e s .  T b e  o r d e r  o f  

c o n f i r m a t i o n  o f  t t e  s e n t e n c e  o f  d e a t l i  o n  F a k i r a  h a v i n g  

b e e n  m a d e ,  p a s s e d  a n d  s i g n e d  b y  o n l y  o n e  j u d g e ,  h a s  n o t  

b e e n  m a d e  i n  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  s e c t i o n  

w h i c h  a r e  p e r e m p t o r y  a n d  i s  t h e r e f o r e  i n v a l i d .  [ T h e  

f u r t h e r  a r g u m e n t s  w e r e  d i r e c t e d  t o  t h e  f a c t s . ]

D u n n e ,  E .  C . ,  a n d  Y f a U a c J i ,  f o r  t h e  r e s p o n d e n t .  T h e  

t r i a l  i s  b y  t h e  C o u r t  o f  S e s s i o n .  A n  A d d i t i o n a l  S e s s i o n s  

J u d g e  o r  a i i  A s s i s t a n t  S e s s i o n s  J u d g e  i n  t r y i n g  c a s e s  

e x e r c i s e s  t h e  j u r i s d i c t i o n  o f  a  S e s s i o n s  J u d g e  e x c e p t  i n  

s o  f a r  a s  i t  m a y  b e  s p e c i a l l y  l i m i t e d .

T h e r e  i s  a  l i m i t a t i o n  o f  t h e  p o w e r  o f  a n  A s s i s t a n t  

S e s s i o n s  J u d g e  i n  t h e  m a t t e r  o f  t h e  s e n t e n c e  w h i c h  

h e  m a y  p a s s ,  b u t  h i s  j u r i s d i c t i o n  i s  n o t  o t h e r w i s e  

l i m i t e d .  J u r i s d i c t i o n  i s  n o t  a f f e c t e d  b y  p r o v i s i o n s  a s  t o  

a p p e a l s .

' T h e  p r o v i s i o n s  o f  s e c t i o n  3 7 7  a p p e a r  t o  b e  c l e a r  a n d  i t  

i s  n o t  p o s s i b l e  t o  s u p p o r t  t h e  o r d e r  c o n f . r m i n g  t h e  s e n t e n c e  

o f  d e a t h  o n  I ' a h i r a .  I t  i s  s u b m i t t e d  t h a t ,  i f  t h e  o r d e r  i s  

s e t  a s i d e ,  t h e  c a s e  s h o u l d  b e  r e m i t t e d  t o  b e  d e a l t  w i t h  i n  

a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  s e c t i o n .

T h e  j u d g m e n t  o f  t h e  J u d i c i a l  C o m m i t t e e  w a s  d e l i v e r e d  b y

L ord Thankertojst, This is an  appeal b y  special leave 
: from  a judgm ent and  order o f th e  C ourt of th e  R esid en t

(1915) 37 All. 286. (1921) 44 Ail. 157.
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1937a t  H y d e r a b a d ,  d a t e d  J a n u a r y  1 7 ,  1 9 3 6 ,  w l i i c l i  a f n r n i e d  

t k e  c o n v i c t i o n s  a n d  s e n t e n c e s  p a s s e d  u p o n  t l i e  a p p e l l a n t s  

b y  t h e  A d d i t i o n a l  S e s s i o n s  J u d g e  o f  S e c u n d e r a b a d  b y  b i s  

j u d g m e n t  d a t e d  N o v s m b e r  2 8 ,  1 9 3 5 .  y w - r t ™

T h e  a p p e l l a n t s  a n d  a n o t h e r  w e r e  t r i e d  b y  t h e  A d d i t i o n a l  

S e s s i o n s  J u d g e ,  s i t t i n g  w i t h o u t  j u r y  o r  a i d  o f  a s s e s s o r s .

T h e  l e a r n e d  J u d g e  c o n v i c t e d  t h e  a p p e l l a n t  E a k i r a  o f  o i f e n c e s  

p u n i s h a b l e  u n d e r  s e c t i o n s  1 4 8  a n d  3 0 2  o f  t h e  I n d i a n  P e n a l  

C o d e ,  a n d  s e n t e n c e d  h i m  t o  t w o  y e a r s ’ r i g o r o u s  i m p r i s o n ­

m e n t  u n d e r  s e c t i o n  1 4 8  a n d  t o  d e a t h  u n d e r  s e c t i o n  3 0 2 .

T h e  a p p e l l a n t  S h a n k a r  w a s  c o n v i c t e d  u n d e r  s e c t i o n  1 4 8 ,  

a n d  w a s  s e n t e n c e d  t o  t w o  a n d  a  h a l f  y e a r s ’ r i g o r o u s  

i m p r i s o n m e n t  a n d  t o  p a y  a  f i n e  o f  K s .  2 0 0  a n d  i n  d e f a u l t  

t o  s u f f e r  f o u r  m o n t h s ’ r i g o r o u s  i m p r i s o n m e n t .  T h e  

• a p p e l l a n t  K u n n a y  L i n g a y y a  w a s  c o n v i c t e d  u n d e r  s e c t i o n  

1 4 7  j a n d  w a s  s e n t e n c e d  t o  e i g h t e e n  m o n t h s ’ r i g o r o u s  

i m p r i s o n m e n t  a n d  t o  x ^ a y  a  f i n e  o f  R s .  2 0 0  a n d  i n  d e f a u l t  

t o  s u f f e r  f o u r  m o n t h s '  r i g o r o u s  i m p r i s o n m e n t .  T h e  a p p e l l a n t  

N a r a h a r i  w a s  c o n v i c t e d  u n d e r  s e c t i o n  1 4 8 ,  a n d  w a s  

s e n t e n c e d  t o  t w o  y e a r s ’ r i g o r o u s  i m p r i s o m n e n t  a n d  t o  

p a y  a  f i n e  o f  E s .  1 0 0  a n d  i n  d e f a u l t  t o  s u f f e r  r i g o r o u s  

i m p r i s o n m e n t  f o r  t w o  m o n t h s .

E r o m  t h e s e  c o n v i c t i o n s  t h e  a p p e l l a n t s  a p p e a l e d  t o  t h e  

C o u r t  o f  t h e  R e s i d e n t  a t  H y d e r a b a d ,  a n d  t h e  c a s e  w a s  

a l s o  r e f e r r e d  b y  t h e  A d d i t i o n a l  S e s s i o n s  J u d g e  u n d e r  

s e c t i o n  3 7 4  o f  t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e  f o r  t h e  

c o n f i r m a t i o n  o f  t h e  d e a t h  s e n t e n c e  p a s s e d  o n  E a l d r a .  T h e  

a p p e a l  w a s  h e a r d  b y  t h e  A d d i t i o n a U u d g e  o f  t h e  C o u r t  o f  

- t h e  R e s i d e n t ,  w h o ,  o n  J a n u a r y  1 7 ,  1 9 3 6 ,  : d i s m i s s e d  t h e  

a p p e a l s  a n d  a f f i r m e d  t h e  s e n t e n c e s ,  a n d  p a s s e d  a  s e p a r a t e  

o r d e r  a f f i r m i n g  t h e  s e n t e n c e  a f  d e a t h  o n  t h e  a p p e l l a n t  

E a k i r a .
M O-I Bk Ja 4—3a
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^  O n  F e b i u a r y  1 ,  1 9 3 6 ,  o n  a n  a p p e a l  f o r  m e r c y  b y  t l ie -  
FAiaRA a p p e l l a n t  F a k i r a ,  t h e  E e s i d e n t  a t  H y d e r a b a d ,  u n d e r  s e c t i o n  

T h e K ejg  4 0 1  o f  t l i e  C r i m i n a l  P r o c e d u r e  C o d e ,  c o m m u t e d  t h e  s e n t e n c e  
E m peb o r  o f  d e a t h  t o  o n e  o f  1 0  y e a r s ’ r i g o r o u s  i m p r i s o n m e n t .

Lord Tlmik&rton . .  ̂ -
T h r e e  c o n t e n t i o n s  w e r e  s u b m i t t e d  I3y c o u n s e l  l o r  t h e -  

a p p e l l a n t s ,  o n e  o f  w h i c h  a p p l i e d  o n l y  t o  t h e  c a s e  o f  t h e  

a p p e l l a n t  F a k i r a .

T h e  o c c u 3 ? r e n c e  w h i c h  g a v e  r i s e  t o  t h e  p r o s e c u t i o n  o u t

o f  w h i c h  t h i s  a p p e a l  a r i s e s  t o o k  p l a c e  i n  S e c u n d e r a b a d  w if c h i n  

t h e  A d m i n i s t e r e d  A r e a s  i n  t h e  H y d e r a b a d  S t a t e .  B y  

N o t i f i c a t i o n  N o .  2 6 0 - 1 ,  d a t e d  A p r i l  2 4 ,  1 9 2 9 ,  i n  e x e r c i s e  o f  
p o w e r s  c o n f e r r e d  b y  t h e  I n d i a n  ( F o r e i g n  J u r i s d i c t i o n ) '  

O r d e r  i n  C o u n c i l ,  1 9 0 2 ,  t h e  G o v e r n o r - G e n e r a l  a p p l i e d  i n t e r  

a l i a  t h e  I n d i a n  P e n a l  C o d e  a n d  t h e  I n d i a n  C o d e  o f  C r i m i n a l  

P r o c e d u r e  t o  t h e s e  A d m i n i s t e r e d  A r e a s ,  w i t h  c e r t a i n .  
m . o d i f i c a t i o n s ,  w h i c h  i n c l u d e d  a  p r o v i s i o n  t h a t  r e f e r e n c e s  

t o  t h e  L o c a l  G o v e r n m e n t  s h o u l d  b e  r e a d  a s  r e f e r r i n g  t o  t h e  

R e s i d e n t  a t  H y d e r a b a d ,  a n d  r e f e r e n c e s  t o  t h e  H i g h  C o u r t  

s h o u l d  b e  r e a d  a s  r e f e r r i n g  t o  t h e  C o u r t  o f  t h e  R e s i d e n t  

a t  H y d e r a b a d .  F u r t h e r ,  s e c t i o n  2 6 8  o f  t h e  C r i m i n a l  
P r o c e d u r e  C o d e ,  w h i c h  p r o v i d e s  t h a t  a l l  t r i a l s  b e f o r e  

a  C o u r t  o f  S e s s i o n  s h a l l  b e  e i t h e r  b y  j u r y  o r  w i t h  the^  

a i d  o f  a s s e s s o r s ,  w a s  a p p l i e d  s u b j e c t  t o  t h e  m o d i f i c a t i o n ,  

t h a t  t r i a l s  b e f o r e  a  C o u r t  o f  S e s s i o n  m a y ,  i n  t h e  

d i s c r e t i o n  o f  t h e  S e s s i o n s  J u d g e ,  b e  w i t h o u t  j u r y  o r  a i d  o f  

a s s e s s o r s

T h e  C o u r t  o f  t h e  R e s i d e n t  a t  H y d e r a b a d  c o n s i s t s  o f  t h e  

E e s i d e n t  a n d  a n  A d d i t i o n a l  J u d g e .  T h e  C a n t o m n e n t  o f  

S e c u n d e r a b a d  i s  a  S e s s i o n s  D i v i s i o n ,  t h e  C o u r t  o f  S e s s i o n  

c o n s i s t i n g  o f  a  S e s s i o n s  J u d g e  a n d  a n  A d d i t i o n a l  S e s s i o n s -  

J u d g e .

I n  t h e  f i r s t  p l a c e ,  t h e  a p p e l l a n t s  m a i n t a i n  t h a t  t h e -  

d i s c r e t i o n a r y  p o w e r  o f  d i s p e n s i n g  w i t h  a  j u r y  a n d  a i d  o f  

a s s e s s o r s  i s  c o n f e r r e d  o n l y  u p o n  t h e  S e s s i o n s  J u d g e  a n d  n o t
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u p o n  a n  A d d i t i o n a l  S e s s i o n s  J u d g e , '  a n d  s o u g l i t  t o  s u p p o r t

t i i e  c o n t e n t i o n  b y  r e f e r e n c e  t o  a  n u m b e r  o f  s e c t i o n s  o f  t b e  F a k ir a

C r i m i n a l  P r o c e d u r e  C o d e .  T h e  R e s i d e n t  l i a s  t h e  p o w e r  T h e K ik g

u n d e r  s e c t i o n  9 ( 5 )  t o  a p p o i n t  A d d i t i o n a l  S e s s i o n s  J u d g e s
a n d  A s s i s t a n t  S e s s i o n s  J u d g e s  t o  e x e r c i s e  j u r i s d i c t i o n  i n o n e ^ ® '‘‘  ̂ T h a n U r to 'it

o r  m o r e  C o u r t s  o f  S e s s i o n ,  T h i s  c l e a r l y  m e a n s  t h e  e x e r c i s e
o f  j u r i s d i c t i o n  a s  a  S e s s i o n s  J u d g e ,  a n d  t h e  l a t e r  p r o v i s i o n s
a s  t o  i J i e  a r r a n g e m e n t  o f  b u s i n e s s  a n d  a s  t o  t h e  c a s e s  t o

b e  t r i e d  b y  t h e m  [ s e c t i o n s  1 7  { 3 )  a n d  { 4 ) ,  a n d  3 1  ( 2 )  ]  d o

n o t  a f f e c t  t h e i r  j u r i s d i c t i o n  a s  a  S e s s i o n s  J u d g e  i n  a n y  c a s e

a l l o t t e d  o r  m a d e  o v e r  t o  t h e m .  S e c t i o n  3 1  { 3 )  d o e s  c o n t a i n

a n  e x p r e s s  l i m i t a t i o n  o f  t h e  p o w e r  o f  a n  A s s i s t a n t  S e s s i o n s

J u d g e  i n  t h e  m a t t e r  o f  s e n t e n c e s .  T h e  p r o v i s i o n s  a s  t o

a p p e a l  i n  s e c t i o n s  4 0 8 ,  4 0 9  a n d  4 1 0  d o  n o t  a f f e c t  t h e  q u e s t i o n

o f  j u r i s d i c t i o n  a t  t h e  t r i a l ,  a n d  s e c t i o n  4 3 8  a s  t o  p o w e r s  i n

c a s e s  o f  r e f e r e n c e  o r  r e v i s i o n  o f  d e c i s i o n s  o f  a  l o w e r  C o u i - t

i s  e q u a l l y  i r r e l e v a n t .  T h e i r  L o r d s h i p s  a r e  o f  o p i n i o n  t h a t

t h e  A d d i t i o n a l  S e s s i o n s  J u d g e  w a s  e n t i t l e d  t o  e x e r c i s e  h i s

■ d is c r e t io n  u n d e r  s e c t i o n  2 6 8  o f  t h e  C r i m i n a l  P r o c e d u r e

■ C od e, •

I n  t h e  s e c o n d  p l a c e ,  t h e  a p p e l l a n t s  s u b m i t t e d  t h a t  t h e  

A d d i t i o n a l  J u d g e  o f  t h e  C o u r t  o f  t h e  E e s i d e n t ,  o n  t h e  a p p e a l ,  

l i a d  e r r e d  i n  f o u n d i n g  h i s  c o n c l u s i o n s  o n  t h e  v i e w  t h a t  t h e  

■ e v id e n c e  o f ' a n  e y e - w i t n e s s ,  V a s a n t a  E a o ,  w a s  c o r r o b o r a t e d  

i n  c e r t a i n  p a r t i c u l a r s  b y  t h e  e v i d e n c e  o f  a  w i t n e s s ,  S r i n i v a s a  

E a o ,  a n d  t h a t  t h i s  e r r o r  v i t i a t e d ,  h i s  j u d g m e n t .

D u r i n g  t h e  n i g h t  o f  A u g u s t  2 4 ,  1 9 3 5 ,  a  H i n d u -  

M u h a m m a d a n  r i o t  t o o k  p l a c e  a t  S e c u n d e x a b a d j  d u r i n g  

w h i c h  a  M u h a m m a d a n ,  M u h a m m a d  I s m a i l ,  w a s  k i l l e d .  T h e  

■ case f o r  t h e  p r o s e c u t i o n  \ Y a s  t h a t  w h e n  t h e  d e c e a s e d  w a s  

p r o c e e d i n g  o n  h i s  b i c y c l e  t o w a r d s  h i s  h o m e  o n  t h a t  e v e n i n g  

a n d  w a s  p a s s i n g  t h e  h o u s e  o f  t h e  a p p e l l a n t  K u n n a y  

L i n g a y y a  h e  w a s  a t t a c k e d  b y  t h e  a p p e l l a n t  S h a n k a r  w i t h  

^  l a t h i ,  w h e r e u p o n  h e  f e l l  o f f  h i s  b i c y c l e  a n d  g e t t i n g  n p  r a n

:Bqhi, BOMBAY s e r ie s  ' 715



^ ^ 2 . t o w a r d s  t h e  e a s t ,  w h e i e u p o n  h e  w a s  s u r r o u n d e d  b y  a b o u t
F a k ie a  f i f t e e n  p e r s o n s ,  i n c l u d i n g  t h e  a p p e l l a n t s  a n d  s t r u c k  t w i c e

T h e  K in g  o n  t h e  h e a d  b y  t h e  a p p e l l a n t  F a l d r a  w i t h  a  l a t h i .  T h e  
E m m m k  t  h e  f e l l  b a c k  u n c o n s c i o u s  a n d  n e v e r

Lord c o n s c i o u s n e s s ,  b u t  d i e d  a b o u t  t w e l v e  h o u r s  a f t e r

t h e  a t t a c k .

T h e  w i t n e s s  V a s a n t a  g a v e  e v i d e n c e  w h i c h ,  i f  b e l i e v e d ,  

j u s t i f i e d  t h e  c o n v i c t i o n  o f  a l l  t h e  a p p e l l a n t s .  H i s  c r e d i b i l i t y  

w a s  a t t a c k e d  a n d  w a s  d i s c u s s e d  b y  t h e  T r i a l  J u d g e ,  w h o , ,  

n e v e r t h e l e s s ,  a c c e p t e d  h i s  s t o r y  a s  t r u e  i n  e s s e n t i a l  

p a r t i c u l a r s .  T h e  T r i a l  J u d g e  a l s o  t o o k  i n t o  a c c o u n t  t h e -  

e v i d e n c e  o f  t h e  w i t n e s s  S r i n i v a s a ; t h e  l e a r n e d  J u d g e  

s a y s :—

“ The principal feature of the evidence of Srinivasa in this Court is that whereas, 
he has to a considerable extent given the same evidence as in the committing Magis­
trate’s Court until the stage when accused 2 (Shankar) stnick the Muhammadan' 
coming on the cycle, he has declined to depose that accused 2 struck the Muhammadan; 
with a lathi on his hack, as a result of which the Muhammadan fell off the cycle,,

. whexeupon the Midiammadan left his cycle and ran in the direction from •which he had. 
come and the Hindus ran after him and surrounded him and that while accused 2 stood 
where he M̂as and struck the cycle with a lathi he saw the Muhammadan surrounded, 
near the toddy shop and being beaten after which he was frightened and went away 
and on the other hand he has deposed as follows : ‘ A Muhammadan boy was coming 
on cycle. The 50 persons that were there all of them surrounded him. I got 
afraid and I went away. I do not know' anything more, it was dark and as there 
were about 50 people I was not able to make out any.’ The principal result of 
his evidence is that he does not implicate accused 2 at all which ho had previously 
done and that he does not say that the Muhammadan was beaten after being: 
surroimded.”

T h e  T r i a l  J u d g e  h a d  t a k e n  t h e  v i e w  t h a t  t h i s  w i t n e s s  h a d  

o h v i o u v s l y  b e e n  t a m p e r e d  w i t h ,  a n d ,  i n  e x e r c i s e  o f  th e ^  

d i s c r e t i o n  c o n f e r r e d  u p o n  h i m  b y  s e c t i o n  2 8 8  o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e ,  h a d  a d m i t t e d  h i s  d e p o s i t i o n  b e f o r e  t h e '  

c o m m i t t i n g  M a g i s t r a t e  a s  e v i d e n c e .

T h e  a p p e l l a n t s  d i d  n o t  s u g g e s t  t h a t  t h e  T r i a l  J u d g e  h a d  

m a d e  a n y  s u c h  e r r o r  a s  t o  t h e  e v i d e n c e  o f  t h i s  w i t n e s s  as-  

t h e y  i m p u t e  t o  t h e  A d d i t i o n a l  J u d g e  o f  t h e  C o u r t
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o f  t l i e  R e s i d e n t .  T l i e  o n l y  o b j e c t i o n  t a k e n  b y  t l i e n i
w a s  t o  m a i n t a i n  t l i a t  t l i e  d e p o s i t i o n ,  w l i e n  a d m i t t e d  f a k ir a

u n d e r  s e c t i o n  2 8 8 ,  c o u l d  o n l y  b e  u s e d  f o r  t k e  p u r p o s e  o f  t h e ’k i n g

c r o s s - e x a m i n a t i o n  w i t l i i n  t l i e  p r o v i s i o n s  o f  s e c t i o n  1 5 5  o f  t h e
I n d i a n  E v i d e n c e  A c t .  B u t  t h i s  c o n t e n t i o n  i s  c l e a r l y  T i m i k & t o n

u n t e n a b l e  i n  v i e w  o f  t h e  e x p r e s s  p r o v i s i o n  o f  s e c t i o n  2 8 8  o f

t h e  C o d e  t h a t  i t  i s  t o  b e  t r e a t e d  a s  e v i d e n c e  i n  t h e  c a s e
f o r  a l l  p u r p o s e s  ; t h e  w o r d s  s u b j e c t  t o  t h e  p r o v i s i o n s  o f

t h e  I n d i a n  E v i d e n c e  A c t ,  1 8 7 2 ’ ’ c a n n o t  b e  r e a d  s o  a s  t o
l i m i t  t h e  p u r p o s e s  f o r  w h i c h  i t  m a y  b e  u s e d .

T h i s  B o a r d ,  a s  h a s  b e e n  s o  o f t e n  s a i d ,  d o e s  n o t  a c t  a s  

a  C o u r t  o f  r e v i e w  o f  t h e  d e c i s i o n s  o f  a  C o u r t  o f  C r i m i n a l  

A p p e a l ,  u n l e s s  i t  c a n  b e  s h o w n  t h a t  t h e  e r r o r  h a s  l e d  t o  

i n j u s t i c e  o f  a  g r a v e  c h a r a c t e r .  I n  t h e  p r e s e n t  c a s e -  t h e i r  

L o r d s h i p s  f i n d  n o  r o o m  f o r  s u g g e s t i o n  o f  a n y  s u c h  i n j u s t i c e .

A s  a l e a d y  s t a t e d ,  t h e  a p p e l l a n t s ,  a p a r t  f r o m  t h e  u n t e n a b l e  

c o n t e n t i o n  a s  t o  t h e  u s e  o f  t h e  d e p o s i t i o n  o f  S r i n i v a s a ,  m a d e  

n o  s u g g e s t i o n  o f  e r r o r  o n  t h e  p a r t  o f  t h e  T r i a l  J u d g e ,  a n d  

t h e i r  L o r d s h i p s  a r e  s a t i s f i e d  t h a t  t h e  T r i a l  J u d g e ,  i n  t h e  

v i e w  t h a t  h e  t o o k  o f  t h e  c r e d i b i l i t y  o f  V a s a n t a ,  w h o m  h e  

h e a r d  a n d  s a w ,  a l o n g  w i t h  t h e  e v i d e n c e  a n d  d e p o s i t i o n  o f  

S r h i i v a s a ,  w a s  e n t i t l e d  t o  f i n d  t h e  c a s e  p r o v e d  a g a i n s t  t h e  

a p p e l l a n t s .  T h e i r  L o r d s h i p s  t h e r e f o r e  d e c l i n e d  t o  e x a m i n e  

t h e  s u g g e s t i o n  o f  e r r o r  o n  t h e  p a r t  o f  t h e  A d d i t i o n a l  J u d g e  

o f  t h e  C o u r t  o f  t h e  R e s i d e n t .  A c c o r d i n g l y  t h i s  g r o u n d  o f  

a p p e a l  f a i l s .

T h e r e  r e m a i n s  t h e  t h i r d  g r o u n d  o f  a p p e a l ,  w l i i c h  a i f e c t s  
o n l y  t h e  a p p e l l a n t  F a k i r a .  S e c t i o n s  3 7 4  a n d  3 7 7  o f  t h e  

C r i m i n a l  P r o c e d u r e  C o d e  a s  m o d i f i e d  p r o v i d e  a s  f o l l o w s

374. Wlieia tte  Court of Session passes sentence of death, the proceedings shali 
be submitted to the Court of the Resident at Hyderabad and the sentence shall not be 
ejrecuted unless it is confirmed by the Court of the Besident at Hyderabad.

“ 377. In every case so submitted, the confirmation of the sentence or order passed 
by the Court of the Resident at Hyderabad shall, when such Court consists of tTvo or 
more Judges, be made, passed and signed by at least two of them.”
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£ord TJmnkerto)!

^  T h e  new sentence or order referred t o  in section 3 7 7  refers
Fakiha to tlie p o w e r s  of v a r i a t i o n  o f  t l i e  sentence, etc., conferred

The King bv Section 3 7 6 .
E m peEOE 1 • 1 •

I t  i s  p l a i n ,  a s  t n e  C o n r t  o i  t i i e  K e s i d e n t  c o n s i s t s  o f  t w o  

J u d g e s ,  a n d  t h e  o r d e r  o f  G o n f i r m a t i o n  w a s  o n l y  m a d e ,  p a s s e d  

a n d  s i g n e d  b y  o n e  o f  t l i e m ,  t l i a t  t h e  p e r e m p t o r y  p r o v i s i o n s  

o f  s e c t i o n  3 7 7  h a v e  n o t  b e e n  c o m p l i e d  w i t h ,  a n d  c o u n s e l  

f o r  t h e  r e s p o n d e n t  f e l t  u n a b l e  t o  r e s i s t  t h i s  c o n c l u s i o n .  

I t  f o l l o w s  t h a t  t h e  s e n t e n c e  o f  d e a t h  p a s s e d  b y  t h e  C o u r t  o f
S e s s i o n  o n  t h e  a p p e l l a n t  F a k i r a  h a s  n o t  b e e n  v a l i d l y

c o n f i r m e d ,  a n d . t h a t  i t  r e m a i n s  s u b m i t t e d  t o  t h e  C o u r t  o f  

t h e  E e s i d e n t ,  w h o  w i l l  r e q u i r e  t o  d i s p o s e  o f  t h e  s a m e  u n d e r  

s e c t i o n s  3 7 5  t o  3 7 9  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  a n d  

w h o  s h o u l d  t a k e  i n t o  a c c o u n t ,  w h e n  c o n s i d e r i n g  t h e i r  
a c t i o n  u n d e r  t h e  a l t e r n a t i v e  p o w d e r s  o f  s e c t i o n  3 7 6 ,  t h e i r  

L o r d s h i p s ’ v i e w s  o n  t h e  o t h e r  c o n t e n t i o n s  i n  t h i s  a p p e a l  

a n d  t h e  c o m m u t a t i o n  o f  s e n t e n c e  m a d e  b y  t h e  R e s i d e n t  i n  

F e b r u a r y ,  1 9 3 6 .

T h e i r  L o r d s h i p s  w i l l  a c c o r d i n g l y  h u m b l y  a d v i s e  H i s  

M a j e s t y  t h a  t  t h e  a p p e a l s  o f  t h e  a p p e l l a n t  S h a n k a r ,  K u n n a y  

L i n g a y ^ ^ a  a n d  N a r a h a r i  s h o u l d  b e  d i s m i s s e d  a n d  t h a t  t h e  

j u d g m e n t  a n d  o r d e r  o f  t h e  C o u r t  o f  t h e  R e s i d e n t ,  s o  f a r  

a s  a p p l i c a b l e  t o  t h e s e  a p p e l l a n t s ,  s h o u l d  b e  a f f i r m e d  ; t h a t  

t h e  a p p e a l  o f  t h e  a p p e l l a n t  F a k i r a  s h o u l d  b e  a l l o w e d ,  a n d  
t h e  j u d g m e n t  a n d  o r d e r  o f  t h e  C o u r t  o f  t h e  R e s i d e n t ,  s o  

f a r  a s  a p p l i c a b l e  t o  t h i s  a p p e l l a n t ,  s h o u l d  b e  s e t  a s i d e ,  a n d  

t h e  c a s e  s h o u l d  b e  s e n t  b a c k  t o  t h e  C o u r t  o f  t h e  R e s i d e n t  

i n  o r d e r  t h a t  t h e  s e n t e n c e  o f  d e a t h  o n  t h e  s a i d  a p p e l l a n t  
s u b m i t t e d  t o  t h e m  f o i  c o n f i r m a t i o n  b y  t h e  S e s s i o n s  C o u r t  

o f  S e c u n d e r a b a d  m a y  b e  d i s p o s e d  o f  b y  t h e m  i n  t e r m s  o f  

s e c t i o n s  3 7 6  t o  3 7 9  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e .

S o l i c i t o r  f o r  t h e  a p p e l l a n t s : M r .  G .  K .  K a n n c q ^ a l l i .

S o l i c i t o r  f o r  t h e  r e s p o n d e n t : T h e  S o l i c i t o r ,  I n d i a  O f f i c e .
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