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Before Mr, Justice Broomfield and Mr. Justice Sen.

APPA TPJMBAK DESHPANDE and another (oeiges-al P l a in t if f  a n d  1936
D efen d a st Eo. 4), Applioa5^ts y. V M IA N  GOVIND .DESHPAJTDE October
A5TD OTHEKS (OEIGIS-AL B eFENDAK'TS NoS. 1 TO 3), OPP03rENTS.=̂

C'iml Procedura Code {Ad- V of 1908), sectio7i 110— High Ooui't reversing trial O ow fs  
decree in  partition suit—Decree affecting interests of plairdiff and defendant No. 4—
Total value o f interests affecied over Bs. 10,000—Leave to appeal to Privy 
Council.

In a suit to recover by partition iiis one-sixth sliare in tke plaint property, piaintiff 
(applicant JN’o. 1) valued liis claim at Rs. 6,500 for jurisdiction. The suit was decreed 
and the decree provided that the applicant No. 2, a brother of the plaintiff, •who -was 
defendant JSTo. 4 in the siiit, should also recover his ojie-sisth share in the property on 
payment of the necessary stamp duty. The defendants Hos. 1 to 3 (opponents) 
appealed to the High Court, valuing the claim at Es. 5,300 for jurisdiction. The 
appellate Court re-\’ersed the trial Court’s decree and dismissed the suit. The plaintiff 
and defendant No. 4 having applied for leave to appeal to His Majesty? in Council,, 
the question arose as to whether the value of the subject-matter -was Ks. 10,000 or 
upwards -within the meaning of section 110 of the Civil Procedure Code, 1908 

Held, that the decree of the High Court involved a question respecting property 
of the value of Rs. 10,000 oi' upwards and that the applicants were entitled to 
leave.

De Silva v. De Silva, r e l i e d  on.

Lakslman Bhatkar V. Bahaji Bhatkar,^"^  ̂ TBiexved to.

A p p l i c a t i o n  f o r  l e a v e  t o  a p p e a l  t o  t h e  P r i v y  C o u n c i l .

T h e  m a t e r i a l  f a c t s  a p p e a r  s u f f i c i e n t l y  f r o m  t l i e  j u d g m e n t  

o f  t h e  C o u r t .

B . G. Rao, f o r  t h e  a p p l i c a n t s .

G .  N . Tliakor^ w i t h  P . B . Gajendragadkar a a d  j S V  
JPatwardhan, f o r  t h e  o p p o n e n t s .

B r o o m f ie l d  J .  T h i s  i s  a n  a p p l i c a t i o n  fo r  l e a v e  t o  a p p e a l  
t o  t h e  P r i v y  C o u n c i l .  I t  w a s  a  c a s e  w h i c h  i n v o l v e d  s e v e r a l  

d i f f i c u l t  q u e s t i o n s  o f  l a w  a n d  t h i s  C o u r t  d i s a g r e e d  w i t h  t h e  
t r i a l  C o u r t  a n d  d i s n i i s s e d  t h e  p l a i n t i f f ’ s ' : ^

* Civil Application No, 88 of 1936.
(1904) 6 Bom. L. B . 403. <2> (1883) 8 Bom. a i.
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1936 T l i e r e  lias b e e n  some argument however o n  tlie question 
w l i e t l i e r  t l i e  v a l u e  o f  t l i e  s u b j e c t - m a t t e r  w i t l i i n  t b e  m e a n i n g  

o f  s e c t i o n  110 o f  t h e  C i v i l  P r o c e d u r e  Code is rupees ten 
t h o u fc v a n d  o r  u p w a r d s .  T h e  s u i t  w a s  b r o u g h t  b y  t h e  

p l a i n t i f f  t o  r e c o v e r  h i s  o n e - s i x t h  s h a r e  i n  c e r t a i n  p r o p e r t i e s  

b y  p a r t i t i o n .  T h e  t r i a l  C o u r t  a l l o w e d  t h e  s u i t  a n d  p r o v i d e d  

i n  i t s  d e c r e e  t h a t  d e f e n d a n t  N o .  4 ,  a  b r o t h e r  o f  t h e  p l a i n t i f f ,  

should a l s o  r e c o v e r  h i s  o n e - s i x t h  share, w i t h  mesne profits 
e q u a l  t o  t h o s e  w h i c h  t h e  p l a i n t i f f  w o u l d  g e t ,  o n  p a y m e n t  

o f  t h e  n e c e s s a r y  s t a m p  d u t y .  T h e  p l a i n t i f f  v a l u e d  h i s  c l a i m  
a t  K s .  5 , 4 1 0  f o r  C o m t - f e e s  a n d  R s .  5 , 5 0 0  f o r  j u r i s d i c t i o n .  

T l i e r e  w a s  a n  a p p e a l  t o  t h i s  C o u r t  b y  d e f e n d a n t s  N o s .  I  t o  

3 . T h e y  v a l u e d  t h e  a p p e a l  a t  E s .  4 , 2 7 9  f o r  C o u r t - f e e s  

a n d  R s .  6 , 5 0 0  f o r  i u i i s d i c t i o n .  T h u s  b o t h  i n  t h e  t r i a l  C o u r t  

and_ i n  t h e  a p p e a l  t h e  v a l u e  o f  t h e  subject-matter w a s  s t a t e d  

t o  b e  l e s s  t h a n  Rs. 1 0 ,0 0 0 .  But Mr. R a o  w h o  a p p e a r s  f o r  

t h e  a p p l i c a n t s  ( p l a i n t i f f  a n d  d e f e n d a n t  No. 4 )  c o n t e n d s  
t h a t  a s  t h e  d e c r e e  o f  t h i s  C o u r t  d i s m i s s i n g  t h e  s u i t  a n d  

s e t t i n g  a s i d e  t h e  t r i a l  Court’s decree has t h e  effect o f  depriving 
d e f e n d a n t  No. 4  of h i s  share a l s o ,  t h e  value of t h e  subject- 
matter is really twice Rs. 5 , 5 0 0 ,  t h a t  is, Rs. 1 1 , 0 0 0 .

Mr. Tliakor who appears to oppose the application for 
leave argues that in a partition suit the value of the subject- 
matter is the value of the share claimed by the plaintiff and 
not the value of the whole property. He relies on LaicsJiman 

BhatJcar v. Bahaji and JDe Silva . v. De Silva

In the former case it was held that what jprima facie  

determines the jurisdiction of a Court is the claim, or subject- 
matter of the claim, as estimated by the plaintiff, and that 
the subject-matter of a claim is the specific thing sought 
By the plaintiff,. So in a partition suit, where'the plaintiff 
seeks for a division and separate possession of his share 
in joint property, it is the share so claimed which is the 
subject-matter of the claim, and not the whole of the joint 
property which is sought to be divided. In the latter case
■ (1883) 8 Bom. 31. (1904) 0 Bom. L. R. 403.



i t "  w a s  h e l d  t l i a t  t o  d . e t e r m m e  t l i e  v a l u e  p r e s c r i b e d  b y  

s e c t i o n  5 9 6  o f  t h e  C i v i l  P r o c e d t i r e  C o d e  ( w M c l i  c o r r e s p o n d s
 ̂ ^ T b b i b a k

t o  t h e  p r e s e n t  s e c t i o n  1 1 0 )  t h e  d e c r e e  i s  t o  b e  l o o k e d  a t  a s  w.

i t  a f f e c t s  t h e  i n t e r e s t s  o f  t h e  p a r t y  p r e j u d i c e d  b y  i t .  W h e r e  g S ^ d

t h e  d e t r i m e n t  t o  t h e  p a r t y  s e e k i n g  r e l i e f  i s  e s t i m a t e d  a t  l e s s  s m o w j m  J .  
t h a n  R s .  1 0 , 0 0 0  t h e  v a l u e  o f  t h e  m a t t e r  i n  d i s p u t e  i n  a p p e a l  

i s  n o t  o f  t h e  p r e s c r i b e d  v a l u e ,  t h e  d e c r e e  i t s e l f  d o e s  n o t  

i n v o l v e  a n y  c l a i m  o r  q u e s t i o n  t o  o r  r e s p e c t i n g  p r o p e r t y  

o f  t h e  p ] ? e s c r i b e d  v a l u e ,  a n d  t h e  c a s e  d o e s  n o t  f u l f i l  t h e  
r e q u i r e m e n t s  o f  s e c t i o n  5 9 6  o f  t h e  C o d e ,

I n  n e i t h e r  o f  t h e s e  c a s e s ,  h o w e v e r ,  w a s  t h e r e  a n y  o r d e r  

m a d e  i n  f a v o u r  o f  a  p a r t y  o t h e r  t h a n  t h e  p l a i n t i f f .  A p p l j d n g  

t h e  p r i n c i p l e  l a i d  d o w n  i n  t h e  l a t t e r  o f  t h e  t w o  c a s e s ,  v i z . ,  

t h a t  t h e  d e c r e e  i s  t o  b e  l o o k e d  a t  a s  i t  a f f e c t s  t h e  i n t e r e s t s  

o f  t h e  p a r t y  ( o r  p a r t i e s )  p r e j u d i c e d  b y  i t ,  i t  w o u l d  a p p e a r  

t h a t  t h e  d e c r e e  o f  t h i s  C o u r t  h a s  a f f e c t e d  t h e  i n t e r e s t s  o f  

b o t h  t h e  a p p l i c a n t s ,  v i z . ,  t h e  p l a i n t i f f  a n d  d e f e n d a n t  N o .  4 ,  

a !n d  t h a t  t h e  d e c r e e  o f  t h i s  C o u r t  d o e s  ' i n v o l v e  a  q u e s t i o n  

r e s p e c t i n g  p r o p e r t y  o f  t h e  v a l u e  o f  E s .  1 0 , 0 0 0  o r  u p w a r d s .

I t  i s  t r u e  t h a t  t h e  s h a r e  o f  d e f e n d a n t  N o .  4  i s  o n l y  i n v o l v e d  

i n d i r e c t l y ,  b u t  f o r  t h e  p u r p o s e ‘ o f  t h e  s e c o n d  p a r a g r a p h  

o |  s e c t i o n  1 1 0  t h a t  i s  s u f f i c i e n t .  W e  c e r t i f y ,  t h e r e f o r e ,  

t h a t  t h e  d e c r e e  o f  t h i s  C o u r t  i n  t h e  a p p e a l  i n v o l v e s  

a  q u e s t i o n  r e s p e c t i n g  p r o p e r t y  o f  t h e  v a l u e  o f  B s .  1 0 , 0 0 0  o r  

u p w a r d s .

T h a t  b e i n g  s o  t h e  a p p l i c a n t s  a r e  e n t i t l e d  t o  l e a v e . 

i x r e s p e c t i v e  o f  t h e  q u e s t i o n  w h e t h e r  t h e r e  i s  a  s u b s t a n t i a l  

q u e s t i o n  o f  l a w  b e c a u s e  t h i s  C o u r t  r e v e r s e d  t h e  d e c r e e  o f  

t h e  t r i a l  C o u r t :  W e  m a y  s a y ,  h o w e v e r ,  t h a t  t h e r e  : a r e  

s u b s t a n t i a l  q u e s t i o n s  o f  l a w  a l s o  i n v o l v e d .

W e  g r a n t  l e a v e  a c c o r d i n g l y .  C o s t s  w i l l  b e  c o s t s  i n  t h e  

a p p e a l .

Leave granted.
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