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Before M r. Justice B . J .  Wadia.

KEISHNABAS TITLSrDAS v. DWAEKADAS KALTANDAS.* 1936
Janv-ary 10

Ind ian  /Succession A ct { X X X I X  o f 1025), sections 97, 105 and 106— H indu  vn ll—
Lerjacy to a person ̂  his sons and daughters—Death o f  legatee during Ufetitne o f testator—

Whether hgacy to his sons and da vghters will talce effect— Principles governing consiruc-
lion ofsiat'Vtes— Illvslration to a sec1.ion o f cm Act cmmdered as part o f  section itself—•
In  constrning Hiiid-'ir will ordimiry notions o f  H indus as to devohiUon o f  ‘projtefiy
shonid be. considered.

A  IlinciH testator died in 1930 leaving a. will made in 1914 whereby lie bequeathed, 
inter alia " Rs. 10,000 to Bliai Tiilsidas Kcshav<las and (his) sons and datighteis” .
At the date of the will Tnlfiidas had two sons and one daughter. Tulsidas died in 1919 
and his daughter died in 1924. Tulsidas’ sons survived the testator and they claimed 
the legacy of I!s. 10,000. It was contended on behalf of the persons entitled to the 
residue of the testator’s estate that Tulsidas having died in the testator’s lifetime, his 
sons were not entitled to tlie legacy.

Held, on the construction of the whole will, that being a Hindu, the sons and 
dann'hters of Tulsidas took beneficially with him and that the legacy was meant for 
parent and issue concurrently. That under section 106 of the Indian Succession 
Act, which also applies to Hindus, when one of the joint legatees dies, the survivor 
takes the whole legacy. Therefore the sons of Tulsidas were entitled to the whole 
legaĉ y of Rs. 10,000. •

In constrning tlic will of a Hindu, it is not improper to take into consideration what 
are luiovvii to he the ordinary notions and wishes of Hindus with respect to the 
devolution of property. '

Mahomed Shumsocd v. Shewuhram,^^^ followed.'

An illustration to a section of an Act, unlike a marginal note, is considered as a part 
of the section itself, and is to be accepted as being both relevant and valuable for the 
construction of the section. But an iH'ustration ordinarily exemplifies the particular 
section to wliieh it is appended, and the Court eannot import into an illustration to one: 
section wliich is applicable to Hindti wills a substantive proposition of law or a rule of 
construction embodied in another section which is not so ajjplicable.

Mahomed Sycdol A riffm  v; Jeo h  Ooi QarU^'^ and Durga P riya Cliowdlfury v.- Durga
Fade  referred to. •’

*0. C. J. Suit No. loli) of 1935 (O. S.).'

(1874) L. B. 2 I. A. 7, iit \ (19IC) L. E. 43 I. A. 256, s. c*
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R a i i c i i l i o d d a s  T r i b l i o v a n c l a s  M o d y ,  a  H i n d u ,  d i e d ,  i n  1 9 3 0  

l e a v i n g  a  w i l l  w M c h  w a s  p r e p a r e d ,  b y  l i i n i s e l f .  T l i e  w i l l  

W 3 B  m a d e  o n  D e c e m b e r  1 7 ,  1 9 1 4 .  C l a u s e  6  o f  t h i s  w i l l  

r a n  a s  f o l l o w s  :—

“ (5) Legacies shall be paid as mentioned belo-\\̂  :—

Rs.

lOjOOO to Bliai Divariiadas Kalyandas and (his) sons and daughter.

10.000 to Bliais Jugmohandas and Bhagwandas Kalyandas.

10.000 to Bliai Tulsidas Keshavdas and (his) sons and daughters.

5.000 to Bhai Amratlal Pranjiwan and (his) son Harilal.

.2,000 to Harkison, son of my brother-in-la-\7 Vithaldas.

2.000 to my maternal aunt’s daughter E,atan and (her) son Gopal.

2.000 to maternal aunt Parvati and (her) sons and daughters.”

T h e  t e s t a t o r  a p p o i n t e d  h i s  w i f e  P u t l i b a i  a n d  d e f e n d a n t s  

N o s .  1 ,  2  a n d  3  a  s . e x e c u t o r s  o f  t l i e  w i l l . T u l s i d a s  K e s l i a v d a s  

d i e d  o n  I ' e b r a a r y  3 , 1 9 1 9 ,  l e a v i n g  M m  s u r v i v i n g  h i s  s o n s ,  

t l i e  p l a i n t i f f s  a n d  a  d a u g h t e r  K u s u m b a i ,  w h o  d i e d  o n  

F e b r u a r y  2 ,  1 9 2 4 .

T h e  p l a i n t i f f s  c l a i m e d  t o  b e  e n t i t l e d  t o  t h e  l e g a c y  

o f  E s .  1 0 , 0 0 0  o n  t h e  g r o u n d  t h a t  t h e  t e s t a t o r  g a v e  t h a t  

l e g a c y  t o  T u l s i d a s  a n d  l i i s  s o n s ,  t h e  p l a i n t i f f s ,  a n d  h i s  

d a u g h t e r  K u s u i i i b a i ,  j o i n t l y ,  a n d  t h a t  a s  T u l s i d a s  a n d  

K u s i m i b a i  d i e d  b e f o r e  t h e  t e s t a t o r ,  t h e y  a s  t h e  s u r v i v i n g  

l e g i i t e e s  w e r e  e n t i t l e d  t o  t h e  w h o l e  o f  t h e  a m o u n t  o f  t h e

P u t l i b a i ,  t h e  w i d o w  o f  t h e  t e s t a t o r ,  w a s  e n t i t l e d  t o  t h e  

r e s i d u e  o f  t h e  e s t a t e  u n d e r  t h e  t e r m s  o f  t h e  w i l l .  ’S h e  
d i e d  i n  .1 9 3 2  l e a v i n g  a  w i l l ,  o f  w h i c h  d e f e n d a n t s  N o s .  3 - 6  

w e r e  t h e  e x e c u t o r s .  T h e  e x e c u t o r s  o f  P u t l i b a i ’ s  w i l l  

c o n t e n d e d  t h a t  t h e  l e g a c y  i n  d i s p u t e  w a s  g i v e n  t o  T u l s i d a s  

a n d  a s  h e  d i e d  i n  t h e  t e s t a t o r ’ s  l i f e t i m e ,  t h e  l e g a c y '  

l a p s e d  a n d  f o r m e d  p a . r t  o f  t h e  r e s i d u e  o f  t h e  testator’s' 
e s t a t e .
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T l i e  p l a i n t i f f s  t o o k  o u t , a n  o r i g i n a t i n g  s u m m o n s  t o r  t l i e 1936

c o n s t r u c t i o n  o f  c l a u s e  5  o f  t l i e  w i l l  s o  f i i r  a s  i t  a f f e c t e d  

t l i e m . V.

D w a b k a d a s

V .  F .  T a r a j m ' e i m l a ,  w i t h  S i r  J a m s h e d  K a n g  a ,  f o r  t l i e  k ^ m a n d a s  

p l a i n t i f f s .

M .  C .  S e t a l v a d ,  f o r  d e f e n d a n t s  N o s .  3  t o  6 .

B .  J .  Wadia J .  P l a i n t i f f s  h a v e  t a k e n  o u t  t l i i s  o r i g i n a t i n g  

s u m m o n s  f o r  t h e  c o n s t r u c t i o n  o f  a  p o r t i o n  o f  c l a u s e  5  o f  

t h e  w i l l  o f  o n e  E a n c h l i o d d a s  T r i b h o w a n d a s  M o d i ,  r e l a t i n g  

t o  t h e  p a y m e n t  o f  a  l e g a c y  o f  E g .  10,000. T h e  l e g a c y  w a s  

t o  b e  p a i d  t o  “  B h a i  T u l s i d a s  I v e s h a v d a s  a n d  ( h i s )  s o n s  

a n d  d a u g h t e r  P l a i n t i f f s  a r e  t h e  s o n s  o f  T u l s i d a s .  T h e  

w i l l  w a s  m a d e  i n  1 9 1 4 ,  a n d  a t  t h a t  d a t e  t h e  o n l y  c h i l d r e n  

o f  T u l s i d a s  w h o  w e r e  i n  e x i s t e n c e  w e r e  h i s  t w o  s o n s ,  t h e  

p l a i n t i f f s ,  a n d  o n e  d a u g h t e r  K u s u m b a i .  T u l s i d a s  d i e d  i n  

1919, a n d  K u s u m b a i  d i e d  i n  1 9 2 4 .  T h e  t e s t a t o r  d i e d  a t  

B o m b a y  o n  o r  a b o u t  M a y  1 0 ,  1 9 3 0 .  P l a i n t i f f s  c o n t e n d  t h a t  

t h e  l e g a c y  w a s  g i v e n  j o i n t l y  t o  T u l s i d a s  a n d  h i s  s o n s  a n d ,  

d a u g h t e r ,  a n d  t h a t  T u l s i d a s  a n d  K u s u m b a i  b e i n g  b o t h  

d e a d ,  t h e y  a r e  e n t i t l e d ,  t o  t h e  e n t i r e  l e g a c y .

D e f e n d a n t s  N o s .  1 ,  2  a n d  3  a r e  t h r e e  o f  t h e  p r o v i n g , 

e x e c u t o r s  o f  t h e  w i l l .  I n  1 9 3 0  a  s u i t  w a s  f i l e d  b y  

J u g m o h a n d a s  K a l i a n d a s  a g a i n s t  t h ^  e x e c u t o r s  o f  t h e  w i l l  

f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  e s t a t e  o f  R a n c h h o d d a s  M o d i ,  

b e i n g  S u i t  N o .  1 8 8 9  o f  1 9 3 0 ,  a n d  a  c o n s e n t  d e c r e e  i n  t h e  

s u i t  A v a s  p a s s e d  o n  O c t o b e r  7 ,  1 9 3 1 , '  b y  w h i c h  i t  w a s  d e c l a r e d  
t h a t  t h e  w i d o w  o f  t h e  d e c e a s e d  t e s t a t o r ,  P u t l i b a i ,  w a s  e n t i t l e d ,  

a s  t h e  r e s i d u a r y  l e g a t e e ,  t o  h e r  h u s b a n d ’ s  e s t a t e ,  s u b j e c t  
t o  t h e  p a y m e n t  iw ile r  a Z i a  o f  t h e  l e g a c i e s  u n d e r  h i j  w i l l .

T h e  e s t a t e  w a s  a c c o r d i n g l y  h a n c l e d  o v e r  t o  h e r .  T h e r e a f t e r  
P u t l i b a i  d i e d  i n  1 9 3 2 ,  l e a v i n g  a  w i l l  o f  w h i c h  d e f e n d a n t s  

N o s .  3  t o  6  a r e  t h e  e x e c u t o r s .  P r o b a t e  o f  h e r  w i l l  w a s  

g r a n t e d  t o  t h e m  o n  O c t o b e r  2 ,  1 9 3 3 .  D e f e n d a n t s  N o s .  1  

a n d  2  a r e  a g r e e a b l e  t o  t h e  p a y i n e i i t  o f  t h e i e g a c y  o f  E . s .  1 0 , 0 0 0
M o-i B k



t o  i h . e .  p l a i n t i f f s .  D e f e n d a . i i t s  N o s .  3  t o  6  c o n t e n d  t l i a t  o n  

linisHNADAs d e n t i l  o f  T u l s i d a s  i n  t l i e  l i f e t i m e ,  o f  t l i e  t e s f c a t o i  t l i efjp-yj gj

l e g a c y  l a p s e d  a n d  f o r m e d  p a r t  o f  t h e  r e s i d u e .  T l i e y  d e n y  

i o i j I n d a s  t h a t  t l i e  l e g a c y  w a s  g i v e n  j o i n t l y  a s  a l l e g e d ,  a n d  s u b m i t

B .  J .  W i f l  I .  t h a t  t h e  p l a i n t i f f s  a r e  n o t  e n t i t l e d  t o  i t .

T h e  w i l l  o f  E a n c h h o d d a s  M o d i  i s  i n  t h e  G u j a r a t i  w r i t i n g .  

T h e r e  i s  s o m e  d i s p u t e  b e t w e e n  t h e  p a r t i e s  a s  t o  t h e  c o r r e c t n e s s  

o f  t h e  t r a n s l a t i o n  o f  t h e  p a r t i c u l a r  p o r t i o n  o f  c l a u s e  5  w h i c h  

i s  u n d e r  c o n s i d e r a t i o n .  I n  t h e  p e t i t i o n  f o r  p r o b a t e  o f  t h e  

w i l l  t h e  t r a n s l a t i o n  A v a s  a s  f o l l o w s  : E - s .  1 0 , 0 0 0  t o  B h a i

T u l s i d a s  K e s h a v d a s  a n d  s o n s  a , n d  d a u g h t e r s  ” , a n d  t h a t  w a s  

a l s o  t h e  t r a n s l a t i o n  o f  t h e  c l a u s e  c o n t a i n e d  i n  t h e  w i l l  a n n e x e d  

t o  t h e  p r o b a t e  w h i c h  w a s  g r a n t e d  o n  O c t o b e r  5 ,  1 9 3 1 .  
S u b s e q u e n t l y ,  t h a t  i s  a f t e r  t h e  p r o b ; i t e  w a s  g r a n t e d ,  b u t  

b e f o r e  t h e  o r i g i n a t i n g  s u m m o n s  w a s  t a k e n  o u t ,  t h e  t r a n s l a t i o n  

w a s  c o r r e c t e d  b y  t h e  C o u r t  t r a n s l a t o r  a .t  b h e  i n s t a n c e  o f  

t h e  p l a i n t i f f s ’ a r t t o r n e y s  i n t o  U s .  1 0 , 0 0 0  t o  B h a i  T u l s i d a s  
K e s h a  v d a s  a n d  s o n s  a n d  d a u g h t e r  O n  c o n s u l t i n g  o n e  

o f  t h e  s e n i o r  C l u j a r a t i  t r a n s l a t o r s  o f  t h i s  C o u r t  I  w a s  i n f o r m e d  

t h a t  t h e  G u j a r a t i  w o r d  u s e d  b y  t h e  t e s t a t o r  f o r  d a u g h t e r ' 
c a n  b e  t r a n s l a t e d  b o t h  i n  t h e  s i n g u l a r  a n d  i n  t h e  p l u r a l ,  

t h a t  i s  b o t h  a s  d a u g h t e r ”  a s  w e l l  a s  “  d a u g h t e r s ” . T h e  

w o r d  i s  t r a n s l a t e d  i n  t h e  s i n g u l a r  i n  s e t t i n g  o u t  c l a u s e  5  

i n  p a r a g r a p h  2  o f  t h e  p l a i n t ,  a n d  i n  t h e  a f h d a ^ ^ t  o f  d e f e n d a n t  

N o .  4  o n  t h e  o r i g i n a t i n g  s u m m . o n s  p a r a g r a p h  2  o f  t h e  p l a i n t  

i s  a d m i t t e d ,  w h i c h  m e a n s  t h a t  t h e  t r a n s l a t i o n  o f  t h e  w o r d  

i n  t h e  s i n g u l a r  a s  d a u g h t e r  ”  i s  a c c e p t e d  a s  c o r r e c t .  

C o u n s e l  f o r  d e f e n d a n t s  N o s .  3  t o  6 ,  h o w e v e r ,  s a i d  t h a t  th i(^  

w a s  b y  m i s t a k e .  ' I t  m a y  b e  m e n t i o n e d  h e r e  t h a t  a s  
a  m a t t e r  o f  f a c t  T u l s i d a s  h a d  o n l y  o n e  d a u g h t e r  a t  t h e  

d a t e  o f  t h e  w i l l ,  a n d  n e v e r  h a d  a n o t h e r .

T h e  o n l y  q u e s t i o n ,  t h e r e f o r e ,  i s ,  w h a t  i s  t h e  c o r r e c t  a n d  

p r o p e r  c o n s t r u c t i o n  o f  t h e  w o r d s  o f  t h e  l e g a c y  ? I t  i s  t h e  

w i l l  o f  a  H i n d u  t e s t a t o r ,  a n d  w a s  d r a w n ,  a s  t h e  C o u r t  w a s  

i n f o r m e d ,  b y  t h e  t e s t : '  t o r  h m i s e l f .  I t  i s  p r o v i d e d  b y  s e c t i o n  9 7
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o f  t t e  I n d i a n  S u c c e s s i o n  A c t  o f  1 9 2 5  ( w l i i c h  c o r r e s p o n d s  t o  ^  
s e c t i o n  8 4  o f  t l i e  A c t  o f  1 8 6 5 )  t l i a t —  K r is h n a b a s

T u l s id a s

“ Where property is bequeathed to a person, and -words are added -wliicli describe ®.
a class of persons tiit do not denote them as direct objects of a distinct and indepen-
dent gift, such person is entitled to the whole interest of the testator tlierein, unless __
a contrary intention appears by the-will.” . B .J .W a H ia  J .

A c c o r d i n g  t o  t l i e  f i r s t  i l l u s t r a t i o n  t o  t l i a t  s e c t i o n ,  i f  a  

b e q u e s t  i s  m a d e ,  f o r  i n s t a n c e ,  t o  A  a n d  h i s  c h i l d r e n  ” , o r

t o  A  a n d  h i s  h e i r s  o r  t o  A  a n d  h i s  i s s u e  ” , A  ”  w i l l  

t a k e  t h e  w h o l e  i n t e r e s t  w h i c h  t h e  t e s t a t o r  h a d  i n  t h e  

p r o p e r t y  w h i c h  i s  t h e  s u b j e c t - m a t t e r  o f  t h e  b e q u e s t .  T h a t  

w o u l d  b e  s o  i n  a c c o r d a n c e  w i t h  a  r u l e  o f  t h e  E n g l i s h  l a w  

r e g a r d i n g  b e c j u e s t ; i  o f  p e r s o n a l i t y ,  v i z . ,  t h a t  w l i e r e  t h e r e  i s  

a  g i f t  t o  A  ”  a n d  h i s  h e i r s ,  o r  t o  A  ”  a n d  t h e  h e i r s  o f  h i s  

b o d y ,  t h e  w o r d s  “ a n d  l i i s  h e i r s  o r  a n d  t h e  h e i r s  o f  h i s  

b o d y ”  a r e  t o  b e  c o n s t r u e d  a s  w o r d s  o f  l i m i t a t i o n  o f  t h e  

g i f t  t o  A ,  t h a t  i s ,  a s  w o r d s  w h i c h  d e s c r i b e  t h e  n a t u r e  a n d  

e x t e n t  o f  t h e  i n t e r e s t  c o n f e r r e d  o n  A .  T h e  h e i r s  o r  h e i i s  

o f  t h e  b o d y  d o  n o t  t a k e  b y  p u r c h a s e ,  u n l e s s  t h e  t e s t a t o r  

h a s  s o  i n t e n d e d  b y  h i s  w i l l .  O n  t h e  o t h e r  h a n d ,  i f  a  b e q u e s t  

i s  m a d e  t o  A  a n d  h i s  b r o t h e r s  ” , a s  i n  t h e  2 n d  i l l u s t r a t i o n  

t o  s e c t i o n  9 7 ,  A  a n d  h i s  b r o t h e r s  a r e  j o i n t l y  e n t i t l e d  t o  t h e  

l e g a c y .  T h e y  w i l l  t a k e  i t  j o i n t l y ,  b e c a u s e  a  b e q u e s t  t o  A ’ s  

b r o t h e r s  a l o n g  w i t h  A  d o e s  n o t  e n l a r g e  t h e  e s t a  t e  o f  A .  I f  

s e c t i o n  9 7  w a s  a p p l i c a b l e  i n  t h i s  c a s e ,  T u l s i d a s  w o u l d  t a k e ,  

t h e  e n t i r e  i n t e r e s t  i n  t h e  l e g a c y  f o r  h i m s e l f  a b s o l u t e l y .  B u t  

i t  i s  p r o v i d e d  b y  s e c t i o n  5 7  o f  t h e  A c t  o f  1 9 2 5 ,  r e a d  a l o n g  

w i t h  S c h e d u l e  I I I  t o  t h e  A c t ,  t h a t  s e c t i o n  9 7  d o e s  n o t  a . j ) p l y  

t o  w i l l s  m a d e  b y  H i n d u s .  Ifc a p p l i e s ,  f o r  i n s t a n c e ,  i n  t h e  

c a s e  o f  P a r s i s .  I n  D a d a h h o y  F r m ' i j e e  y . C ( m a s j i  :

a  P a r s i  l a d y  s e t t l e d  s o i r i e  p r o p e r t y  o n  h e r s e l f  f o r  l i f e  a n d  t h e n  
f o r  h e r  s o n  f o r  l i f e ,  a n d  t h e n  f b r  h i s  s o n s  a n d  t h e i r  m a l e  

h e i r s  a b s o l u t e l y  i n  e q u a l  s h a r e s  a s  t e n a n t s  i n  c o n m i o n ” .

I t  w a s  h e l d  t h a t  t h e  w o r d s  “ ' m a l e  h e i r s ”  d i d  n o t  i m p l y  

a n y  l i m . i t a t i o n ,  a n d  t h a  t  t h e  s o n ’ s  s o n s ,  t h a  t  i s  t h e  g i - a n d s o n s ,

(1922) 47 Bom. 349.
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B. J . V^adia J .

. t o o k  t l i e  p r o p e r t y  a b s o l u t e l y  a s  t e n a n t s  i n  c o m m o n .  I t  w a s  

K r ish n ad as  l i e l d  t h a t  i f  s e c t i o n  8 4  ( n o w  s e c t i o n  9 7 )  w a s  a p p l i c a b l e  t o  
T t j m d a s  t t e r e  w a s  n o  r e a s o n  w l i y  a  d i f f e r e n t  e f f e c t  s l i o n l d

g i v e n  t o  t l i e  e x p r e s s i o n  “  m a l e  l i e i r s  ”  i n  a  d e e d  o f  

s e t f c l e n i e n t .  T h i s  w a s  c o n f i r m e d  b y  t l i e  P r i v y  C o m i c i l  i n  

D a d a h l w y  F m m j i  v .  G o i v a s j i  B o r a h j i ( ' ^ ' > .

C o u n s e l  f o r  d e f e n d a n t s  N o s .  3  t o  6 ,  l i o w e v e r ,  r e l i e d  o n  

s e c t i o n  1 0 5  o f  t h e  I n d i a n  S u c c e s s i o n  A c t  w M c k  d e a l s  w i t h  a  
c a s e  i n  w h i c h  t h e  l e g a c y  l a p s e , a n d  p r i n c i p a l l y  o n  i l l u s t r a ­

t i o n  ( i i)  t o  t h a t  s e c t i o n .  I l l u s t r a t i o n  ( i i )  r u n s  a s  f o l l o w s
“ A bequest is made to A and his children. A  dies before the testator, or 

happens to be dead -wlieii the will is made. The legacy to A  and his children 

lapses.”

I  h a v e  a l r e a d y  r e f e r r e d  t o  S c h e d u l e  I I I  t o  t h e  A c t  b e f o r e .  

I t  e n u m e r a t e s  t h e  s e c t i o n s  o f  t h e  A c t  w h i c h  a ,r e  a p p l i c a b l e  

t o  t h e  w i l l s  o f  H i n d u s ,  a n d  s e c t i o n  1 0 5  i s  o n e  o f  t h e m .  

I t  a l s o  m e n t i o n s  c e r t a i n  r e s t r i c t i o n s  a n d  m o d i f i c a t i o n s  ”  

i n  t h e  a p p l i c a t i o n  o f  t h o s e  s e c t i o n s ,  a n d  i n  c la  u s e  5  o f  t h o s e  

r e s t r i c t i o n s  a n d  m o d i f i c a t i o n s ' ’ i t  i s  s t a t e d  t h a t  i n  

a p p l y i n g  c e r t a i n  s e c t i o n s ,  i n c l u d i n g  s e c t i o n  1 0 5 ,  t h e  

w o r d s  ' “' s o n ” , “ s o n s ” , ' ' c h i l d ” , a n d  ' ‘ c h i l d r e n ”  s h a l l  

b e  d e e m .e d  t o  i n c l u d e  a n  a d o p t e d  c h i l d .  I t  w a s  a r g u e d  

t h a t  a s  s e c t i o n  1 0 5  w a s  a p p l i c a b l e  t o  w i l l s  m a d e  b y  

H i n d u s ,  a n d  a s  t h e  w o r d  “  c h i l d r e n  ”  o c c u r s  o n l y  i n  t h e  

2 n d  i l l u s t r a t i o n  t o  t h a t  s e c t i o n ,  t h e  i l l u s t r a t i o n  m u s t  b e  
t a k e n  a s  l a y i n g  d o w n  a  r u l e  o f  c o n s t r u c t i o n  w h i c h  a p p l i e s  

t o  w i l l s  m a d e  b y  H i n d u s .  I  d o  n o t  a g r e e  w i t h  t h i s  

c o n t e n t i o n .  I t  i s  t r u e  t h a t  a n  i l l u s t r a t i o n  t o  a  s e c t i o U j  

u n l i k e  t h e  m a r g i n a l  n o t e ,  i s  c o n s i d e r e d  a s  a  p a r t  o f  t h e  

s e c t i o n  i t s e l f ,  a n d  i s  t o  b e  a c c e p t e d  a s  b e i n g  b o t h  r e l e v a n t  

a n d  v a l u a b l e  f o r  t h e  c o n s t r u c t i o n  o f  t h e  s e c t i o n : s e e  

M a h o m e d  S y e d o l .  A r i j f i ^ i  v .  Y e o J i  O o i  G a r U ^ )  a n d  D u r g a  

J P r i y a  G l i o w d l i u n j  v .  D u r g a  P a d a  R o y ( ^ ) .  B u t  a n  i l l u s t r a ­

t i o n  o r d i n a r i l y  e x e m p l i f i e s  t h e  p a r t i c u l a r  s e c t i o n  t o  w h i c h

« [192.5] A. I. R. p. 0. 308.
“  (191G) L. B. 43 I, A. 256,, s. o. 10 Bom. L. R. 157.

(1927) 55 Cal. 154.
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i t  i s  a p p e n d e d ,  a n d  t h e  C o u r t  c a n n o t  i m p o r t  i n t o  a n  
i l l u s t r a t i o n  t o  o n e  s e c t i o n  w l i i c h .  i s  a p p l i c a . b l e  t o  H i n d u  w i l l s  i ^ ish n a d a s

i n  • Tu-LSIDAS
a  s u b s t a n t i v e  p r o p o s i t i o n  o i  l a w  o r  a  r u l e  o i  c o n s t r u c t i o n  

e m b o d i e d  i n  a n o t h e r  s e c t i o n  w l i i c k  i s  n o t  s o  a p p l i c a b l e .

I f  t l i e  b e q u e s t  t o  A  a n d  l i i s  c l i i l d r e n  i n  i l l u s t r a t i o n  ( i i )  t o  J

s e c t i o n  1 0 5  i s  t o  b e  c o n s t r u e d  a c c o r d i n g  t o  t h e  r u l e  o f  

c o n s t r u c t i o n  l a i d  d o w n  i n  s e c t i o n  9 7 ,  A  w i l l  n o  d o u b t  t a k e  

t h e  e n t i r e  i n t e r e s t  w l i i c h  t h e  t e s t a t o r  h a d  i n  t h e  p r o p e r t y ,  

a n d  i n  t h e  e v e n t  o f  A  d y i n g  i n  t h e  l i f e t i m e  o f  t h e  t e s t a t o r  
t h e  l e g a c y  w i l l  f a i l  t o  t a k e  e f f e c t  a n d  f a l l  i n t o  t h e  r e s i d u e .

B u t  a  b e q u e s t  i n  a  w i l l  t o  A  a n d  h i s  c h i l d r e n ,  o r  t o  A  a n d  

h i s  s o n s  a n d  d a u g h t e r s ,  c a n n o t  b e  c o n s t r u e d  a c c o r d i n g  t o  

s e c t i o n  9 7 ,  i f  t h e  w i l l  i s  m a d e  b y  a  H i n d u ,  n o r  c a n  t h e  a d d e d  

w o r d s  '" a n d  h i s  c h i l d r e n  ”  o r  a n d  h i s  s o n s  a n d  d a u g h t e r s  ”  

i n  a  w i l l  m a d e  b y  ,a H i n d u  b e  r e j e c t e d  a s  m e r e  s u r p l u s a g e  

h a v i n g  n o  e f f e c t ,  i n  t h e  a b s e n c e  o f  a n y  i n d i c a t i o n  o f  

a ' c o n t r a r y  i n t e n t i o n  i n  t h e  w i l l  i t s e l f .  I  d o  n o t  t h i n k  t h e  

w o r d  “ c h i l d r e n ”  i s  d i f f e r e n t  i n  m e a n i n g  f r o m  t h e  w o r d s

s o n s  a n d  d a u g h t e r s  ” , f o r  c h i l d r e n  ”  i n c l u d e  b o t l i  : s e e  

K f i s h n a m o  R a m o J m n d r a  v .  B e n a b a i ^ ’̂ y, w h e r e  i t  w a s  h e l d  

t h a t  a  b e q u e s t  t o  c h i l d r e n  d o e s  n o t  m e a n  a  b e q u e s t  t o  s o n s  

o n l y .  S e c t i o n  1 0 5  o f  t h e  A c t  h a s  b e e n  m a d e  a p p l i c a b l e  

t o  H i n d u s  a s  t h e  s e c t i o n  i s  o n e  o f  g e n e r a l  a p p l i c a t i o n .
T h e r e  m a y  b e^  i n s t a n c e s  w h e r e  a  l e g a c y  i s  g i v e n  t o  A ,  

a  H i n d u ,  a l o n e ,  a n d  i f  i n  s u c h  a  c a s e  A  p r e d e c e a s e d  t h e  

t e s t a t o r ,  t h e  l e g a c y  w o u l d  l a p s e .  B u t  f r o m  t h a t  i t  d o e s  

n o t  f o l l o w  t h a t  i l l u s t r a t i o n  ( i i )  w i l l  a p p l y ,  i f  t h e  b e q u e s t  i s  

c o n t a i n e d  i n  a  w i l l  m a d e  b y  a  H i n d u .  T o  s a y  s o  w o u l d  b e  

i n c o n s i s t e n t  w i t h  t h e  r u l e  o f  c o n s t r u c t i o n  l a i d  d o w n  i n  

s e c t i o n  9 7  w h i c h  t h e  L e g i s l a t u r e  h a s  e x p r e s s l y  m a d e  

i n a p p l i c a b l e  t o  s u c h  w i l l s .

I t  w a s  a r g u e d  t h a t  i f  s e c t i o n  9 7  d i d  n o t  a x 3 p l y  t o  w i l l s ,  

m a d e  b y  H i n d i i s ,  i t s  p r i n c i p l e  s h o u l d  b e  m a d e  a p p l i c a b l e  

t o  s u c h  w i l l s .  C o u n s e l  r e f e r r e d  t o  T r e v e l y a n  o n  H i n d u  

W i l l s ,  2 n d  e d i t i o n ,  p a g e  8 6 ,  w h e r e  t h e  a u t h o r  s a y s  t h a t  t h e
<1> (1895) 20 Bom. 571, at p. 59L ■
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1936 p r i n c i p l e  o f  s e c t i o n  8 4  ( n o w  s e c t i o n  9 7 )  a p p l i e s  t o  H i i i d i i  
ivMBHNABAs ^ v ills  j On w l i a t  g r o u n d s ,  l i e  d o e s  n o t  s a ,y .  i t  w a s  a , r g u e d

V. * t l i a t  t h e r e  w a s  n o t l i i n g  i n  t l i e  r n l e  o f  c o n s t r u c t i o n  c o n t a i n e d

lo iiA N D A s i l l  t l i e  s e c t i o n  w h i c h  w a s  r e p u g n a n t  t o  n o t i o n s  o f  H i n d u  

B  J  i M i a J .  p r o v i s i o n  o f  t h e  L e g i s l a t u r e  i s  cleaTi’ . S e c t i o n
9 7  e m b o d i e s  a n  a r t i l i c i a i  r u l e  o f  c o n s t r u c t i o n  o f  w i l l s  t a k e n  

f r o m  t h e  E n g l i s h  l a w ,  a n d  i t  i s  e x p r e s s l y  p r o v i d e d  t h a t  t h a t  

s e c t i o n ,  w h i c h ,  I  t a k e  i t ,  m e a n s  t h e  r u l e  o f  c o n s t r u c t i o n  

c o n t a i n e d  i n  i t ,  d o e s  n o t  a p p l y  t o  w i l l s  m a d e  b y  H i n d u s .  

I n  a  c a s e  w h i c h  w e n t  u p  t o  t h e  P r i v y  C o u n c i l ,  S J c m n e r  v .  

N c m n i J u d  S m g k , ( ^ ' >  t h e r e  w a - s  a  b e c p i e s t  t o  t h e  t e s t a , t o r ’ s  

e l d e s t  s o n  T h o i n & s  S r o w n  S k i n n e r ,  a n d  t o  h i s  l a w f u l  m a l e  

c h i l d r e n  a c c o r d i n g  t o  t h e  l a w  o f  i n h e r i t a n c e ’" ,  a i i d  i n  t h e

e v e n t  o f  T h o m a s  d y i n g  w i t h o u t  l a w f u l  m a l e  c h i l d r e n ,  t o

t h e  t e s t a t o r ’ s  n e x t  m a l e  h e i r ,  a n d  i n  d e f a u l t  t o  t h e  f e m a l e  

c h i l d r e n .  H e r e  t h e  t e s t a t o r ,  T h o m a s  S k i n n e r ,  w a s  n o t  a  

H i n d u .  S t i l l  i t  w a s  h e l d  t h a t  E n g l i s h  r u l e s  o f  i n t e r p r e t a t i o n ,  

i n  s o  fa ,r  a s  t h e s e  a r e  a r t i f i c i a l  r u l e s  o f  c o n s t r u c t i o n  w h i c h  

h a v e  a r i s e n ’ i n  t h e  a d m i n i s t r a t i o n  o f  E n g l i s h  C o u r t s  o f  

E q u i t y ,  s h o u l d  n o t  b e  a I l . o w e d  t o  g o v e r n  t h e  i n t r e r p r e t a - t i o n  

o f  a  w i l l  m a d e  i n  I n d i a  i n  1 8 6 4 ,  t h a t  i s ,  b e f o r e  t h e  A c t  o f  1 8 6 5  

c a m e  i n t o  f o r c e ,  a n d  t h a t  q u e s t i o n s  a f f e c t i n g  t l i e  

c o n s t r u c t i o n  o f  t h a t  w i l l ,  o r  t h e  r e g u l a t i o n  o f  a  s u c c e s s i o n  

u n d e r  i t ,  m u s t  b e  d e t e r m i n e d  b y  p r i n c i p l e s  o f  n a t u r a - 1  j u s t i c e ,  

o r  ' ‘ a c c o r d i n g  t o  j u s t i c e ,  e c j u i t y  a n d  g o o d  c o n s c i e n c e ” . 

I n  o t h e r  w o r d s ,  t h e  w ill ,  w a s  t o  b e  c o n s t r T i e d  a c c o r d i n g  

t o  t h e  i n t e n t i o n  o f  t h e  t e s t a t o r ,  a .n d  i t  w a s  h e l d  b y  t h e .  

P r i v y  C o u n c i l  t h a t  T h o m a s  B r o w n  S k i n n e r  t o o k  o n l y  a  l i f e  
i n t e r e s t .

I n  e v e r y  c a s e  i t  i s  p u r e l y  a  q u e s t i o n  o f  c o n s t r u c t i o n  o f  

e a c h  p a r t i c u l a r  i n s t r u m e n t ,  a„n d  t h e  r e a l,  b a s i s  o f  c o n s t r u c ­

t i o n  o f  t h e  p o r t i o n  o f  t h e  c l a u s e  i n  d i s p u t e  in ,  t h i s  c a ;s e  i s  t o  

a s c e r t a i n  t h e  i n t e n t i o n  o f  t h e  t e s t i i t o r  i n  a d d i n g  t o  t l i e  n a m e  

o f  t h e  l e g a t e e  t h e  w o r d s ,  “  a n d  ( h i s )  s o n s  a n d  d a u g h t e r  ”  

( o r  d a u g h t e r s )  i n  t h e  l e g a c y .  I t  i s  a h v a y s  t h e  i n t e n t i o n  

(1913) L. R. 40 I. A. 105. 35 All. 2il, r. c. '
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01 tJie, testa,tor as expressed or implied in tlie language of ^  
tlie will wliick must be aiven effect to so far and tis nearly i^khnadas

 ̂  ̂ ^  TtTLSlDAS
as iTiav be done consistently wiuli 'ulie law. I'liâ t intention v.

.  , • T - i  1 B w a b k a d a s
must be collected witli reasonable certainty, and it may be .Kaliandas 

collected from tlie entire danse or, if necessary, from tlie B .J .~ w 7 d ia J .  

wliok will itself. Tbe cjiiestion is wlietlier tlie added words 
were intended to be words of inlieritence, so as to denote 
tlie absolufce interest of Tulsidas in tlie smn of Es. 10,000, 
or wlietlier tlie}  ̂were meant to refer to tlie sons and daughter 
of Tulsidas existing at tlie date of tiie will, or wlietlier th.ey 
were meant to describe liis sons and daugliters as a class 
of persons who were to be tlie direct objects and recipients 
of tlie testator’s bounty along witli their father. It has 
been held tha:t even if the words used by the testator are 
words of general inheritance, the context of the will together 
with extrinsic circumstances, if the evidence of such 
circumstances is properly admissible, may show that 
a Hrnited interest only was meant to be given. The 
construction of the will must, therefore, uitiinately depend 
on what the testator intended his words to mean. I do 
not tliink that in the view I take it makes much difference 
whether the Gujara.ti word in the will is to be taken as 
ineaiiiiig daughter or ‘‘ daughters’’. It is quite probable 
tha,t the v/ord was used in the singular, a,s both Dwarkadas 
Kaliandas, the first legatee under the clause, and Tu'lvsidas 
Keshavdas' had only one daughter each at the date of the 
'will. Dwarkadas had another daughter, but she was born 
nearly a yea-r after tha.t date. The legatee lastly mentioned 
in the clause is the testator’s maternal a.unt Pa«rvati. She 
was a widow, as the Court was informed, and luid only one 
daughter, and the same Gujarati word is also used for 

daughter in the legacy given to her. Wherever a legatee 
had only one son, his name is mentioned, except in the 
case of Parvati who had also one son but whose name does 
not appear. It was admitted in argument that the transla­
tion of the Gujarati word in her case should be son ”,
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B. J .  Wadia J .

and not sons . Whetlier, tlierefore, tlie testator meant 
K e is h k a d a b  to refer to the existing dangliter of a legatee or to refer to 

daughters along with sons as a class he has throughout used 
Gujarati word. Juginohandas and Bhagwandas, 

the hrothers of Dwa,rka.das, had no children at all at the 
date of the will, and, therefore, none are referred to in. the 
legacy given to them.

It is also quite probable that the testator was using a 
word for “-daughter ” in exact relation to the existing facts. 
But, as I have said before, it is not very material whether 
the word is taken in the singular or in the plural. It id 
the will of a Hindu, and it has been held b}̂  the Privy 
Council in M a h o m e d  S J i u m s o o l  v. S h m u h r a m ^ ^ ' ^  that in 
construing the will of a Hindu it is not improper to take 
into consideration what are known to be the ordinary notions 
and wishes of Hindus' with’ respect to the devolution of 
property Ordinarily, a daughter does not come in a 
Hindu’s conception of an heir, either of himself, or of a 
Hindu legatee. Daughters in a Hindu family are entitled 
to certain rights of maintenance and residence. If, 
therefore, a Hindu testator mentions the daughter or 
da,ughters along with the sons of a legatee in connection 
with the legacy, the Court can infer that the testa-tor intends 
that the daughter or daughters along with the sons shall 
take the benefit which the words of the will purport to give. 
I do not thinl?: that a Hindu testator, who is a layman, and 
presumably, therefore, unaware of the legal import of 
particular words, would use them deliberately in order to 
give an absolute estate to the legatee according to an 
artificial rule of construction taken from the English law. 
It was- argued on behalf of defendajnts Nos. 3 to 6 that the 
Court does not as a rule impute to a testator the use* of 
additional words without some additional purpose or without 
any purpose at all, and that he intended to make an absolute 
gift to Tulsidas more emphatic by the use of the additional

(1874) L. R. 2 I. A. 7 at p. 14
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1936woTcls, But tliat in ray opinion is merely an assumption, 
wMcli is not warranted. There is notkins in the whole will Krishwadas

°  T u l s id a s

to show that the testator was capable of choosing words v. 

clearly apt by law to produce a particular disposition of ^iSakdIs 
property in favour of a legatee. IVIoreoYer, under section j

95 of the Indian Succession Act, an absolute estate can be 
conferred on a legatee without any words of limitation at 
all. I do not think that the testator who drafted his own 
will had any particular legal principle in view on which he 
based his words. He based them on the facts relating to 
the family of each legatee, and it will correspond more nearly 
with his intention if the Court adopts a construction which 
benefits not only Tulsidas but his children as well, and 
confers a benefit on them jointly.

The amounts of the different legacies may also be noted 
in this connection. The testator has given Es. 10,000 
between Jugmohandas and Bhagwandas, the .two brothers 
of Dwarkadas, as they had no children at all, whereas he 
has given Es. 10,000* to Dwarkadas and his sons and 
daughters, just as he has given Es. 10,000 to Tulsidas and. 
his sons and daughters. Plaintiffs’ counsel argued that 
the testator could not have meant the whole sum of 
Es. 10,000 for Dwarkadas or for Tulsidas absolutely, when 
he had given Es. 10,000 to the two other brothers of Dwarka­
das jointly. The amount of the legacy, however, is not a 
sure guide to the testator^ s intention. Much must depend 
on his wishes and predilections, and there is nothing before 
me to show whether he had regard for all those three brothers 
equally, or for any one of them more than for the others.
Further it  must be remembered that a testator’s bounty is 
absolute, without control as to the amount of the bequest 
or as to his motive.

Unless it is clear to the Court that the testator intended 
to use the particular words under consideration in their 
legal and technical sense, that is, as words of inheritance.
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1()36 t l i e  o n l y  p r o p e r  w a y  t o  c o n s t r u e  t h e m  i s  t o  t a k e  t h e m  i n  
i^^isHNADAs t l i e i r  p l a i n  a n d  a p p r o p r i a t e  u s u a l  s e n s e .  I n  o r d e r  t o  d e p r i v e

p. t h e m  o f  s u c h  s e n s e  t h e r e  m u s t  b e  a, s u f f i c i e n t  i n d i c a t i o n  t o

jc a lt aS as s a t i s f y  t h e  C o u r t  t h a t  t h e  w o r d s  w e r e  m e a n t  t o  b e  u s e d  b y

B  J  j  t e s t a t o r  i n  s o m e  o t h e r  s e n s e ,  a n d  t h e  b u r d e n  o f  p r o o f  
i n  s u c h  c a  s e s  l i e s  o n  t h o s e  w h o  a t t r i b u t e  t o  t h o s e  w o r d s  s u c h  

o t h e r  s e n s e .  I  a m  n o t  s a t i s f i e d  t h a t  t h e y  w e r e  s o  u s e d .  

T a k i n g  e v e r y t h i n g  i n t o  c o n s i d e r a t i o n  I  h o l d  t h a t  t h e  sods  

a n d  d a u g h t e r s  o f  T u l s i d a s  t o o k  b e n e f i c i a l l y  w i t h  h i m ,  a n d  

t h a t  t h e  l e g a c y  w f is  m e a n t  f o r  p a r e n t  a n d  i s s u e  c o n c u r r e n t l y .  

I t  i s  p r o v i d e d  m i d e r  s e c t i o n  1 0 6  o f  t h e  I n d i a n  S u c c e s s i o n  

i l c t  t h a t  w h e r e  a  l e g a c y  i s  g i v e n  t o  t w o  p e r s o n s  j o i n t l y ,  a n d  

o n e  o f  t h e  j o i n t  l e g a t e e s  d i e s  b e f o r e  t h e  t e s t a t o r ,  t h e  

s u r v i v i n g  l e g a t e e  t a k e s  t h e  w h o l e  l e g a c y .  I n  m y  o p i n i o n ,  

t h e r e f o r e ,  t h e  p l a i n t i f f s  a s  t h e  s u r v i v o r s  i n  a  l e g a c y  t o  

T u l s i d a s  a n d  h i s  s o n s  a n d  d a u g h t e r s  j o i n t l y  a r e  e n t i t l e d  t o  

t h e  l e g a c y  o f  R s .  1 0 ,0 0 0 .  T h e r e  i s  n o  d i s p u t e  b e t w e e n  

t h e  p a r t i e s  t h a t  i f  t h e  l e g a c y  i s  p a y a b l e ,  i n t e r e s t  i s  t o  r u n  

o n  R s .  1 0 , 0 0 0  a t  si:-i p e r  c e n t ,  p e r  a n n u m  f r o m  M a y  1 0 ,  

1 9 3 1 ,  t i l l  p a y m e n t ,  t h a t  i s ,  f r o m  t h e  e x p i r y  o f  a  y e a r  a f t e r  
t h e  d a t e  o f  t h e  t e s t a t o r ’ s  d e a t h .

C o s t s  o f  p l a i n t i f f s  a n d  d e f e n d a n t s  N o s .  3  t o  6  t o  c o m e  oufc  

o f  t h e  e s t a t e  o f  P u t l i b a i ,  P u t l i b a i  h a v i n g  t a k e n  t h e  r e s i d u e  

o f  t h e  e s t a t e  o f  R u n c h h o d d a s  M o d i  u n d e r  t h e  c o n s e n t  d e c r e e  

i n  S u i t  N o .  1 8 8 9  o f  1 9 3 0 ,  t h o s e  o f  d e f e n d a n t s  N o s .  3  t o  6  

w h e n  t a x e d  a s  b e t w e e n  a t t o r n e y  a n d  c l i e n t .

Attorneys for plaintifls: Messrs. Ardeshir, Ilo-rmusji, 

DinsJicm d  Go.

A t t o r n e y s ' f o r  d e f e n d a n t s  N o s .  1  a n d  2  : M e s s r s .  A r d e s l d r ,  

U orm m ji, Dinshmv S  C o .

A t t o r n e y s  fo e  d e i e n d a r i t s  N o s .  3 - 6 ;  M e s s r s .  D a y a l j i  S  

D i f c J i m i d .

Order accordingly.
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