
1937 I t  m a y  "be t h a t  u n d e r  t l i a t  s e c t i o n  a  p o l i c e  o f f i c e r  m i g h t

HAMtAL g i v e  e v i d e n c e  t h a t  h e  h a d  h a d  a  l o n g  e x p e r i e n c e  a m o n g s t
(jonDiiAj^ i i i d u l g e d  i n  s a t t a  g a i n h l i n g  i n  a  p a r t i c u l a r  d i s t r i c t ,

B î ob  e x p e r i e n c e ,  s u p p o r t e d  b y  i n s t a n c e s  w h i c h  h e

Beaumont G . j ,  g ] i o i i H  b e  p r e p a r e d  t o  g i v e  s o  a s  t o  e s t a b l i s h ,  h i s  m e a n s

o £  k n o w l e d g e ,  h e  w a s  s a t i s f i e d  t h a t  a  s y s t e m  o r  c o d e

p r e v a i l e d  a m o n g  s u c h  p e r s o n s ,  a n d  h e  m i g h t  t h e n  e x p r e s s  a n  

o p i n i o n  ( w h i c h  w o u l d  b e  r e l e v a n t  u n d e r  t h e  s e c t i o n )  t h a t  

t h e  s l i p s  i n  q u e s t i o n  w e r e  p r e p a r e d  i n  a c c o r d a n c e  w i t h  
t h a t  s y s t e m  o r  c o d e  a n d  h a d  a  c e r t a i n  m e a n i n g .  B u t  t h e  

S u b - I n s p e c t o r  i n  t h i s  c a s e  d o e s  n o t  a p p e a r  t o  h a v e  d o n e  
a n y t h i n g  o f  t h i s  s o r t .  H e  i s  n o t  e n t i t l e d  m e r e l y  t o  e x p r e s s ,  

t h e  o p i n i o n  t h a t  u n i n t e l l i g i b l e  d o c u m e n t s  f o u n d  i n  t h e  

r o o m  o f  a  m a n  c h a r g e d  w i t h  g a m b l i n g  m u s t  b e  r e c o r d s  o f  

g a m b l i n g  t r a n s a c t i o n s .  I t . i s  f o r  t h e  C o u r t  t o  d e c i d e  w h a t  

t h e  d o c u m e n t s  m e a n ,  a n d  o p i n i o n  o n  t h e  m a t t e r  c a n  o n l y  

b e  r e l e v a n t  i f  m a d e  s o  b y  t h e  l e g i s l a t u r e .  I n  m y  o p i n i o n ,  

t h e  c o n v i c t i o n s  w e r e  n o t  j u s t i f i e d  o n  t h e  e v i d e n c e .  T h e  

a p p h c a t i o n ,  t h e r e f o r e ,  m u s t  b e  a l l o w e d ,  t h e  c o n v i c t i o n s  

s e t  a s i d e ,  a n d  t h e  f i n e s  r e p a i d .
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N .  J .  W a d i a  J .  I  a g r e e .

R u l e  m a d e  a b s o l u t e .  

J. G. R.

A P P E L L A T E  C R I M m A L .

Before 3Ir. Justice Broomfield and M r. Justice N . J . Wadia.

1937 ZINABHAI BHlMBHAI ( o e i g i n a l  P e t i t i o n e r ) ,  A p p l i o a o t  v.  BAI MAinj, 
March 30 (o rig in a l*  O p p o n e n t ) ,  O p p o n e n t . *

Criminal Procedure Code {Act V of 1S9S), sections 4SS and 480— Maintencmce order—  
Apj)Ue.ation by husband for reduction of the amount o f maintenance— W ife hmatic—  
Wife's brother appointed manager— Indian Lunaey Act { IV  o f 1912), sections '/I, 75—

> of the application—No need for appovnt-ment of a guardian ad litem—̂
Application can he 2iToceRded with.

In 1925, an order was passed against the petitioner vindo];- seetaon 4SS of the Criminal
Procedm’e Code, 1898, for payment of maintenance o f  : R s . 1 9  a m o n t l i  to his wife.'

* Criminal Revision Ai)pUcatioii I'To. 2 8  of 1937.
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In 1936, tlie petitioner’s circumstances having changed, he applied under section 489 
of the Code for a reduction of the amount of maintenance. At that time the wife 
v/as of iinsound mind. An inquii-y was made into the state of her mind and on the 
apphcation of her brother to the District Judge under the Lunacy Act, 1912, he vas 
appointed manager of her estate under section 71 of that Act. Thereupon the 
pstitioiier renewed the application under section 489. He described it as an applica
tion against 13ai Mani (wife) represented by her guardian, her brother. The 
Magistrate took the view that the proceedings were proceedings of a criminal nature 
and, therefore, the Court had no power to appoint a guardian ad litem and a guardian 
or manager appointed under section 71 of the Lunacy Act, 1912, was not entitled to 
speak on the lunatic wdfe’s behalf. The application was rejected. The petitionex
applied in revision to the Jligh Court.

Held, setting aside the order and directing that the application be proceeded witli 
according to law, that there was no need for the appointment of a guardian at? litem  
as the manager aijpointed by the District Jixdge was the proper person to state the 
case for the wife and there vras nothing in the Criminal Procedure Code, 1898, 
which prevented the Magistrate from talcing his evidence or which req_uired that the 
%Tife should be otherwise represented.

A ppichi Goundan v. K idti Yammal,''^^ distinguished.

Crim in a l  E e v isio n  A ppl ic a t io n  a g a i n s t  t h e  o r d e r  p a s s e d  

l ) y  T t a k o x l a l  C . ,  M a g i s t r a t e ,  F i r s t  C l a s s ,  B i i l s a r .

A p p l i c a t i o n  u n d e r  s e c t i o n  4 8 9  o f  t h e  C r i m i n a l  P r o c e d u r e  

'C o d e .

T h e  f a c t s  m a t e r i a l  f o r  t h e  p u r p o s e s  o f  t h i s  a p p l i c a t i o n  a r e  
. s t a t e d  i n  t h e  j u d g m e n t '  o f  B r o o m f i e l d  J .

’ R .  G .  N a i k ,  f o r  t h e  a p p l i c a n t ,

V .  L .  S h a h ,  f o r  t h e  o p p o n e n t .

N o  a p p e a r a n c e  f o r  t h e  C r o w n .

B roo m field  J .  T h i s  i s  a n  a p p l i c a t i o n  f o r  r e v i s i o n  o f  a n  

o r d e r  b y  t h e  F i r s t  C l a s s  M a g i s t r a t e ,  B u l s a r ,  r e j e c t i n g  t h e  
p e t i t i o n e r ’ s  a p p l i c a t i o n  u n d e r  s e c t i o n  4 8 9  o f  t h e  C r i m i n a l  P r o -  

c e d i i r e  C o d s  f o r  a n  a l t e r a t i o n  o f  t h e  a m o u n t  o f  m a i n t e n a n c e  
which t h e  p e t i t i o n e r  has h e e n  o r d e r e d  t o  p a y  t o  h i s  w i f e .  T h e  

original order for p a j / i i i e i l t  o f  m a i n t e n a n c e  o f  R s .  1 9  a  m o n t h  

to the petitioner’s wife Bai Mani was m a d e  i n  J a n u a r y ,  1 0 2 5 , : :  

T h e  a l l o v f a i i c e  w a s  ( J u l y  p a i d  f o r  t e n  y e a r s .  T h e r e a f t e r  t h e

Z ik a b h a i
BBBflBHAi:

I'-
B a i JIaiji

1937
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9̂37 p e t i t io n e r ’s c i r c u m s t a n c e s  c l i a n g e d ,  a s  l i e  a l l e g e s ,  a n d  h e

ZrNABHAi a p p l i e d ,  u n d e r  s e c t i o n  4 8 9  f o r  a  r e d u c t i o n  o f  t l i e  a m o u n t  o f
B h im bh ai A t  t h a t  t i m e  i t  w a s  f o u n d  t h a t  B a i  M a n i  v / a s  o f

B a^ k i  u n s o u n d  m i n d .  T h e  p r o c e e d i n g s  w e r e  k e p t  p e n d i n g  w h i l e  a n

B r o o w fie U J .  i x i q i i i r y  w a s  m a d e  i n t o  t h e  s t a t e  o f  h e r  m i n d .  U l t i m a t e l y

h e r  b r o t h e r  m a d e  a n  a p p l i c a t i o n  t o  t h e  D i s t r i c t  J u d g e  u n d e r  

t h e  I n d i a n  L u n a c y  A c t  a n d  w a s  a p p o i n t e d  m a n a g e r  o f  h e r  

e s t a t e  u n d e r  s e c t i o n  7 1  o f  t h a t  A c t .  T h e  a p p l i c a t i o n  m a d e  
b y  h i m  s h o w s  t h a t  h i s  o b j e c t  i n  a p p l y i n g  w a s  i n t e r  a l i a  t o  

e n a b l e  h i m  t o  r e c o v e r  t h e  a m o u n t  o f  m a i n t e n a n c e  p a y a b l e  

t o  B a i  M a n i  u n d e r  t h e  M a g i s t r a t e ’ s  o r d e r .

A f t e r  t h e  a p p o i n t m e n t  o f  t h e  m a n a , g e r  f o r  B a i  M a n i ’ s  e s t a t e ,  

t h e  p e t i t i o n e r  r e n e w e d  h i s  a p p l i c a t i o n  u n d e r  s e c t i o n  4 8 9 .  H e  

d e s c r i b e d  i t  a s  a n  a p p l i c a t i o n  a g a i n s t  B a i  M a n i  r e p r e s e n t e d  
b y  h e r  g u a r d i a n .  T h e  M a g i s t r a t e  t o o k  t h e  v i e w  t h a t  a s  

t h e s e  p r o c e e d i n g s  u n d e r  C h a p t e r  X X X V I  o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e  a r e  c r i m i n a l  p r o c e e d i n g s  o r  p r o c e e d i n g s  o f  

a  c r i m i n a l  n a t u r e ,  t h e  C o u r t  h a s  n o  p o w e r  t o  a p p o i n t  

a  g u a r d i a n  a d  l i t e m  a n d  a  g u a r d i a n  o r  m a n a g e r  a p p o i n t e d  
u n d e r  s e c t i o n  7 1  o f  t h e  I n d i a n  L u n a c y  A c t  i s  n o t  e n t i t l e d  t o  

s p e a k  o n  t h e  l u n a t i c  w i f e ’ s  b e h a l f .  H e  a c c o r d i n g l y  h e l d  

t h a t  h e  h a d  n o  a l t e r n a t i v e  b u t  t o  r e j e c t  t h e  a p p l i c a t i o n .

T h e  l e a r n e d  M a g i s t r a t e ’ s  d e c i s i o n  h a s  b e e n  s u p p o r t e d  
b e f o r e  u s  o n  t h e  f o l l o w i n g  g r o u n d s .  I t  i s  c o n c e d e d  t h a t  

p r o c e e d i n g s  u n d e r  C h a p t e r  X X X V I  a r e  n o t  s t r i c t l y  s p e a k i n g  
c r i m i n a l .  N e v e r t h e l e s s ,  t h e  p r o c e d u r e  i s  a s  l a i d  d o w n  i n  

t h e  C r i m i n a l  P r o c e d u r e  C o d e  a n d  n o t  a s  l a i d  d o w n  i n  t h e  

C i v i l  P r o c e d u r e  C o d e ,  a n d  t h e r e  i s  n o  p r o v i s i o n  f o r  h e a r i n g  

a n y  p a r t y  b y  h i s  o r  h e r  g u a r d i a n .  I f  i t  w e r e  a  c i v i l  p r o c e e d 

i n g  u n d e r  O r d e r  X X X I I ,  r u l e  3 ,  t h e  C o u r t  w o u l d  h a v e  t o  

a p p o i n t  a  g u a r d i a n  a d  l i t e m  i n  s p i t e  o f  t h e  f a c t  t h a t  

a  g u a r d i a n  o r  m a n a g e r  m a y  h a v e  b e e n  a p p o i n t e d  f o r  

a  l u n a t i c  p a r t y  u n d e r  t h e  I n d i a n  L u n a c y  A c t .  B u t  u n d e r  

t h e  C r i m i n a l  P r o c e d u r e  C o d e  t h e r e  i s  n o  p r o v i s i o n  f o r  
a p p o i n t i n g  a  g u a r d i a n  a d  l i t e m .
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E e l i a n c e  l i a s  b e e n  p l a c e d  u p o n  A p p i c h i  G o u n d a n  y .  ^

K u t t i  Y a m m a V ^ ^  T h a t  w a s  a  c a s e  w h e r e  a n  a p p l i c a t i o n  f o r  Z d ja b h a i  

m a i n t e n a n c e  h a d  b e e n  m a d e  a g a i n s t  a  h u s b a n d  u n d e r  s e c t i o n  v.

4 8 8  a n d  t h e  h u s b a n d  w a s  f o u n d  t o  b e  o f  u n s o u n d  m i n d .  T h e
C o u r t  h e l d  t h a t  b y  a n a l o g y  t h e  p r o v i s i o n s  o f  C h a p t e r  ^ r o o m f i d d j .

X X X I V  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  i n  p a r t i c u l a r  

s e c t i o n  4 6 4 ,  o u g h t  t o  b e  a p p l i e d  a n d  t h e  p r o c e e d i n g s  s t a y e d  

i n d e f i n i t e l y  u n t i l  s u c h  t i m e  a s  t h e  l u n a t i c  h u s b a n d  w a s  

c a p a b l e  o f  u n d e r s t a n d i n g  t h e  p r o c e e d i n g s .

B u t ,  i n  o u r  o p i n i o n ,  a n  a p p l i c a t i o n  u n d e r  s e c t i o n  4 8 8  f o r  

m a i n t e n a n c e  a g a i n s t  a  h u s b a n d  o r  f a t h e r  s t a n d s  o n  

a  d i f f e r e n t  f o o t i n g  a l t o g e t h e r  f r o m  a n  a p p l i c a t i o n  u n d e r  

s e c t i o n  4 8 9  b y  t h e  p e r s o n  w h o  h a s  b e e n  o r d e r e d  t o  p a y  
m a i n t e n a n c e .  C l a u s e  ( 6 )  o f  s e c t i o n  4 8 8  p r o v i d e s  t h a t  a l l  

e v i d e n c e  s h a l l  b e  t a k e n  i n  t h e  p r e s e n c e  o f  t h e  h u s b a n d  o x  

f a t h e r ,  a s  t h e  c a s e  m a y  b e ,  o r ,  w h e n  h i s  p e r s o n a l  a t t e n d a n c e  

i s  d i s p e n s e d  w i t h ,  i n  t h e  p r e s e n c e  o f  h i s  p l e a d e r .  A s  p o i n t e d  

o u t  i n  A p p i c h i  G o u n d a n  v .  K u t t i  Y a m m a l ^ ^ ^  t h e  r e s u l t  o f  
p r o c e e d i n g s  u n d e r  t h e  C h a p t e r  m a y  p o s s i b l y  b e  t h a t  a n  o r d a r  

o f  i m p r i s o n m e n t  m a y  b e  m a d e  a g a i n s t  a  p e r s o n  d i s o b e y i n g  

t h e  o r d e r .  I t  i s  e a s y  t o  u n d e r s t a n d ,  t h e r e f o r e ,  t h a t  w h e r e  

t h e  h u s b a n d  o r  f a t h e r  b e c o m e s  i n c a p a b l e  o f  u n d e r s t a n d i n g  

t h e  p r o c e e d i n g s  t h e r e  m a y  b e  n o  a l t e r n a t i v e  b u t  t o  s t a y  

t h o s e  p r o c e e d i n g s  u n t i l  h e  r e c o v e r s  h i s  s a n i t y .  B u t  t h e  

s a m e  c o n s i d e r a t i o n s  d o  n o t  a p p l y  w h e r e  i t  i s  t h e  p e r s o n  

i n  w h o s e  f a v o u r  a n  o r d e r  h a s  b e e n  m a d e  w h o  b e c o m e s  

i n s a n e .  I t  i s  n o w h e r e  p r o v i d e d  t h a t  t h e  p e r s o n  c l a i m i n g  t o  

b e  e n t i t l e d  t o  m a i n t e n a n c e  s h o u l d  n e c e s s a r i l y  b e  h e a r d  in :  
p e r s o n .  T h e r e  i s  n o  p r o v i s i o n  i n  s e c t i o n  4 8 9  r e q u i r i n g  t h e  

i s s u e  o f  a  n o t i c e  t o  t h e  w i f e  o r  c h i l d .  U n d e r  s e c t i o n  4 8 8  i t  

m a y  b e  o r d e r e d  t h a t  t h e  m a i n t e n a n c e  s h o u l d  b e  p a i d  t o  s u c h  

p e r s o n  a s  t h e  M a g i s t r a t e  f r o m  t i m e  t o  t i m e  d i r e c t s .  S e c t i o n  

4 9 0  p r o v i d e s  t h a t  a  c o p y  o f  t h e  o r d e r  o f  m a i n t e n a n c e  s h a l l  b e  
g i v e n  w i t h o u t  p a y m e n t  t o  t h e  p e r s o n  i n  w h o s e  f a v o u r  i t  i s
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B h im bh a i

V.
B a i  M a k i

™  m a d e ,  o r  t o  l i i s  g u a r d i a n ,  i f  a n y ,  o r  t o  t l i e  p e r s o n  t o  w l i o m .

ZraABHAi t l i e  a l l o w a n c e  i s  t o  b e  p a i d .  T h e s e  m a y  b e  s a i d  t o  b e

i n d i c a t i o n s  t h a t  t h e  g u a r d i a n  o f  a  m i n o r  c h i l d  o r  o f  a  l u n a t i c  

w i f e  f o r  i n s t a n c e  m a y  b e  r e c o g n i s e d  a s  i n  a  s e n s e  a  p a r t y  
B ro o m fie ld  J .  t h e  p r o c e e d i n g s  u n d e r  t h i s  C h a p t e r .

N o  d o u b t  i n  a c c o r d a n c e  w i t h  t h e  m a x i m  a u d i  a l t e r a m

p a r t e m  t h e  C o u r t  m a y  p r o p e r l y  r e q u i r e  t h a t  t h e  p o i n t  o f  v i e w

o f  t h e  w i f e  o r  c h i l d  a s  t h e  c a s e  m a y  b e  s h o u l d  b e  p r o p e r l y  

p l a c e d  b e f o r e  i t  i n  t h e  c a s e  o f  a n  a p p l i c a t i o n  u n d e r  s e c t i o n

4 8 9  f o r  r e d u c t i o n  o f  t h e  a m o u n t  o f  m a i n t e n a n c e .  B u t  t h e  

C o u r t  i s  n o t  f e t t e r e d  b y  a n y  t e c h n i c a l  r u l e s  a s  t o  r e p r e s e n t 

a t i o n  o r  a s  t o  t h e  k i n d  o f  e v i d e n c e  w h i c h  i t  m a y  a c c e p t  a s  

s u f f i c i e n t .  T h e r e  i s  n o  n e e d  f o r  t h e  a p p o i n t m e n t  o f  
a  g u a r d i a n  a d  l i t e m .  S e c t i o n  7 5  o f  A c t  I V  o f  1 9 1 2  p r o v i d e s  

t h a t  e v e r y  m a n a g e r  o f  t h e  e s t a t e  o f  a  l u n a t i c  m a y  c o l l e c t  

a n d  p a y  a l l  j u s t  c l a i m s ,  d e b t s  a n d  l i a b i l i t i e s  d u e  t o  o r  b y  

t h e  e s t a t e  o f  t h e  l u n a t i c .  A s  I  h a v e  s a i d ,  t h e  a p p l i c a t i o n  
w a s  m a d e  b y  t h e  w i f e ’ s  b r o t h e r  t o  t h e  D i s t r i c t  C o u r t  m a i n l y  

f o r  t h e  p u r p o s e  o f  c o l l e c t i n g  t h e  a m o u n t  o f  m a i n t e n a n c e  m a d e  

p a y a b l e  b y  t h e  h u s b a n d .  U n d e r  t h e  c i r c u m s t a n c e s  t h e  
m a n a g e r  a p p o i n t e d  b y  t h e  D i s t r i c t  J u d g e  i s  o b v i o u s l y  t h e  

p r o p e r  p e r s o n  t o  s t a t e  t h e  c a s e  f o r  t h e  w i f e .  T h e r e  is  

n o t h i n g  i n  t h e  C o d e  w h i c h  p r e v e n t s  t h e  M a g i s t r a t e  f r o m  

t a k i n g  h i s  e v i d e n c e .  N o r  i s  t h e r e  a n y t h i n g  i n  t h e  C o d e  
w h i c h  r e q u i r e s  t h a t  a n y  a d d i t i o n a l  o r  d i f f e r e n t  e v i d e n c e  

s h o u l d  b e  p r o d u c e d  o r  t h a t  t h e  w i f e  s h o u l d  b e  o t h e r w i s e  

r e p r e s e n t e d .  W e  t h i n k  t h e  M a g i s t r a t e  t o o k  t o o  n a r r o w  

a  v i e w  o f  h i s  p o w e r s  u n d e r  C h a p t e r  X X X V I  i n  h o l d i n g  t h a t  
h e  c o u l d  n o t  p r o c e e d  w i t h  t h i s  a p p l i c a t i o n .

W e ,  t h e r e f o r e ,  m a k e  t h e  r a l e  a b s o l u t e ,  s e t  a s i d e  t h e  o r d e r  

r e j e c t i n g  t h e  a p p l i c a t i o n  a n d  d i r e c t  t h a t  i t  b e  p r o c e e d e d  w i t h  
a c c o r d i n g  t o  l a w .

R u l e  m a d e  a b s o l u t e .
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