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APPELLATE CI'VIL.

Before Sir John Beaumont, Chief JusUce.

1936 THE BOE’O'DGH MUNICIPALITY OE AHMEDABAD ( o i u o i n a l  ArpticANT),, 
Decemfcef 2 A p i’l i o a n t  v. JAYEISTDRA VAJUBHAI DIVATIA ( o e i g i n a l  O p p o n e n t ) ,

’ Opp o n e n t .*

Bombaij Municipal Boroughs A d  {Bom. Act XVIII  of 1925), sedion 198— Widenmg
of street—Oompulsory acquisition—Compemation—District Judge,—Power to add
allowance, o f  1 5  p e r  cent.—-Land A c q u is it io n  A c t  (i o f IS O i) ,  sec tions  2 3 , S4

a n d  ^5 ^

Seotioas 23, 24 and 25 of the Land Acquisition Act, 1894, constitute a Code laying 
do'wn the principles on which the District Court is to act in arriving at the compen­
sation to be paid, and they are applicable to proceedings in, the District Court under
section 198 of the Bombay Municipal Boroughs Act, 1925. A District Judge acting 
under section 198, is therefore, entitled to allow 15 percent, under section 23 of 
the Land Acquisition Act, 1894, on account of the compulffory nature of the 
acquisition.

TAe Municipal Gommissiotier for the City of Bombay t . Paid H aji Mahomed Ahn&l 
Ja,nu,^^ and Municipt I Commissioner for the. City of Bombay v. Syed Ahdul 
distinguished.

Civ il  R ev isio n  A pplicatio n  a g a i n s t  t h e  o r d e r  p a s s e d  b y  
I .  C .  M m s i f f ,  A s s i s t a n t  J u d g e  a t  A l i m e d a b a d .

C o m p e n s a t i o n  f o r  c o m p u l s o r y  a c q u i s i t i o n .

T h e  B o r o u g l i  M u n i c i p a l i t y  o f  A l i m e d a b a d  b y  i t s  r e s o l u t i o n  

d a t e d  A p r i l  4 ,  1 9 3 4 ,  r e s o l v e d  t o  a c q u i r e  o p p o n e n t ’ s  l a n d  f o r  

t h e  p u r p o s e  o f  w i d e n i n g  a  s t r e e t  i n  t h e  S a n k d i  S h e r i  i n  t h e  

C i t y  o f  A l i m e d a b a d .  T h e  M u n i c i p a l i t y  v a l u e d  t h e  l a n d  a t  
E s .  8 7  p e r  s q u a r e  y a r d .

T h e  r a t e  w a s  n o t  a g r e e d  t o  b y  t h e  o p p o n e n t  a n d  h e  d i d '  
n o t  a c c e p t  t h e  a m o u n t  o f  c o m p e n s a t i o n  o f f e r e d .

T h e r e f o x e  a s  r e q n i x e d  b y  t h e  A c t  e a c h  p a r t y  a p p o i n t e d  t w o  

p e r s o n s  t o  a c t  a s  t h e i r  p a n c h a s  a n d  t h e  p a n c h a s  a p p o i n t e d  

a  s i x p a n c h  b u t  t h e y  f a i l e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  
c o m p e n s a t i o n .

* Civil Beyision Application No. 326 of 1936.
(1890) 14 Bom. 292. ® (1S93) IS Bom. 184



Tlie M unicipality, tliereiipon, presented an application to  
the D istrict Court as required b y  section 198 of tlie A ct to fix Boeotch 
tlie ainorait o f com pensation, to  be awarded for t i e  oompiil- 
sorY acquisition o f land. The A ssistant Judge raised the 
following points for determ ination : “ (1) W hat is the m arket .
value o f  the site in reference ? (2) Is the opponent entitled
to com pensation for the com pulsory acquisition I f  so 
at w hat rate.” The learned Judge held th a t the value o f the  
land was Pvs. 200 per square yard. H e awarded com pensa­
tion  to  the opponent a t th at ra,te and also allowed 15 per cent, 
in addition for compulsory acquisition under section 23 (2) of 
the Land Acquisition A ct, 1894. H is reasons were as 
follows :—

“ The next question is whether tlie opi)onent is entitled to any compensation, and, 
if so, at what rate. I am considermg one item of compeuaatioii and that is hased 
on the established princi]:)les of awarding fifteen per cent, for compulsory acquisition.
The learned pleader for the Municipality urged that there was no provision in the 
Municipal Act for awarding Mteen per cent, eompensation as we find in the Land 
Acquisition Act. He relied on two cases reported in 14 Bom. 272 and 18 Bom. 184.
In the Jirst place both these are original cases and one does not laiow whether these 
judgments were upheld or reversed on appeal. But assuming that they are still good 
law, the learned Judge di.sallowed the fifteen per cent, compensation in M  Bom, on the 
ground that there were not espress provisions in the Municipal Act. I fully agree 
that there is no express provision ia the Municipal Act regarding the award of fifteen 
per cent, but there is a provision in the Act 'ŵ ieh lays down that the Court shall 
usually follow the same procedure as far as possible in municipal cases as in Land 
Acquisition oases. It appears that on this general provision the Courts have so far 
awarded fifteen per cent, in addition to valuation. Even in the two judgments 
produced by the Municipality I find that the learned Judges have awarded fifteen 
per cent, in all the five cases imder reference. Even if we look to the Municipality’s 
own tmnar (correspondence) we‘find it recommended that fifteen per cent, should be 
paid by the Municipality. Apart from the ■ customary award of fifteen per cent, 
there; appears to be substantial reason for awarding this sum in excess of ■va,luation.
In private sales the parties buy and sell on mutual agreement. In'cases of. 
acquisition like this, the party is compelled to part with his land oven though he has 
no desire to do so. The learned pleader for the opponent argued that ,, , . V the 
SanMi Sheri Street was popularty Imown as a ‘ street of gold ’ where several mill- 
owners of Ahmedabad have their properties. It is, thexeforeV in the fitness of things 
that fifteen per cent, be allowed for compulsory acquisition in addition to the flat ratei 
of Ks. 200 per square yard arrived at above.”

The M unicipality applied to  the High. Court.
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1936 LL L. Shah, for the applicant.
BonoiiaH 2̂  ̂ Bhagwati, witli P. A . Dhnwa, fox tlie opponent.-

M u n i o i p a l i t y  
03? A h m e d a b a d

/• , Bba'DMONT C. J. Tliis is an application in revision under
Vajubhai Bectioii 115 of tlie Civil Procedure Code, it being alleged tliat 

fclie learned Judge lias exexoised a jurisdiction not vested in 
him. The point raised is of some importance in connection 
with com pulsory  purchases iinder thê  Bomba.y 'Municipal 
Boroughs Act, 1925. Under section 118 tJie Municipality 
can lay down lines of the pubho streets, and a,cqiure la.nd for 
adding to a street, and then siih-section (3) '(e) provides 
that compensation, the, amount of which shall in case of 
dispute he ascertained and d.eterniined in tlie manner 
provided in section 198, shall be paid by th,e Municipality 
to the owner of any land added to a, street unrler clause (b) 
of sub-section (3) for the value of tJie said land. So tliat, 
what is to be paid is compensation for the value of the land 
compulsorily taken. Then section 198 provides for the 
method of assessing compensation. , I f  the a,niou.nt is not 
agreed, the parties have to appoint arbitrators, who are to 
select a sirpanch, and in the event of this panchayat not 
arriving at a decision, then the matter shall, on application 
by either pax’ty, be determined by the District Court, which 
shall, in cases in which the compensation is claimed in respect 
of land, follow as far as may be the procedure provided b y  the 
Land Acquisition Act, 1894, for proceedings in matters 
referred for the determination of the Court, with the two 
exceptions which are referred to in the proviso following, 
Now the question is whether the District Court, in fixing 
compensation for the value of the land, is entitled to allow 
fifteen per cent, on aiccount of the compulsory nature of the  
acquisition. There is no express provision in the Bombay 
Municipal Boroughs Act allowing for such a,ddition to the 
compensation, but under the Land Acquisition Act fifteen  
per cent, is allowed in respect of the compulsory nature of the  
acquisition, and the question is whether that provision in  the
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Land Acquisition Acfe can be treated a« incorporated into lese 
section 198 of tlie Bombay M'iinicipal Boroixglis Act as being bô gh 
part of tlie ]3rocediire provided by tlie Ltiiid Acquisition Act.
I  agree tiiat, ffim a  fade, a provision of this sort, adding to 
tlie compensation to be payable for tlie value of tbe land, is Vajitbhai 
.not aptly described_ as Procedure, but still one has to look B em ^uo.j. 
at the Land Acquisition Act and note the phraseology 
adopted. One finds Part III headed “ Eeference to 
Court and Piocednre thereon Then there a-re provisions 
for referring disputes as to compensation to the Court, and 
eerfcain procednre is laid down, and then section 23 provides in 
siib-section (i) that in determining the amount of compensa­
tion to be awarded for land acqnirecl under the Act the Court 
shall take into consideration certain matters therein specified, 
and then sub-section (2) provides that “ in ' addition to the 
market value of the land as above provided, the Court shall 
in every case award a sum of fifteen per centum on such 
market'vahie in consideration of the compulsory nature of the 
acquisition Then section 24 provides that the Court shall 
not take into consideration certain specified matters, of which 
the second is, any disinclination of the person interested to 
part with the land acquired, and then section 25 contains more 
provisions as to the method of calculating compensation.
It seems to me that sections 23, 24 and 25 of the Act 
constitute a code laying down the principles on which the 
District Court is to act in arriving at the compensation to'be 
paid, and it is quite impossible to leave out of that code sub­
section (2) of section 2S, as Mr. Shah has invited me to do.
His contention is that the fifteen per cent, is an allowance of 
something In addition to the value of the land, which, has to 
be paid for under the Municipal Act. Bii,t tire: triith is that 
the sections determine the basis on which the value of the  ̂
land is to be ascertained on compulsory purchase'; and the 
allowance of the fifteen per cent, must be set off : against 
matters disallowed under section 24; These provisions in the 
Xand Acquisition Act are contained in a Chapter entitled
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^  “ B-efereiice to Coiiit and Procedure thereon,” and I tliink
Borough that they niust be treated as applicahie to proceedin.gs in the 

District Court under section 198 of the Bombay Municipal 
jatopa Boroughs Act, In my opinion, therefore, the judgment of 
v a j u b h a i  the Jearned District Judge was correct, and lie was entitled to 

Bea?iwofti c. j.allow the fifteen per cent, for compulsory purchase. The 
two cases on which Mr. Shah relied and which are referred to 
in the judgment of the lower Court, Mimicijial Cofnmis- 
sioner for the Oity of Bombay y. Patel H aji Mahomed Ahmed 
Janu^^ and Municipal Commiissioner for the City of Bombay v. 
Syed AM ul were cases in which there was no provision
similar to that in section 198 (3) of the Bombay Municipal 
Boroughs Act incorporating the procedure under the Land 
Acquisition Act. Therefore those cases afford no assistance 
to me in deciding the present case. The application must 
be dismissed with costs.

Rule discharged.
J. C4. R.

<i> (1890) 14 Bom. 292. «M1S93) 18 Bom. 184.
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A P P E L L A T E  C I V I L .

1936

Before Mr. Jiistks Barlee and Mr. Judim  D kalia .

 ̂ KISANDAS LAXMANDAS GUJAR a n d  o th e i is  ( o K i a i K A L  Ijiofkis'DxIMTS K o s. 4 t o
Decembe 2 8), A p p e u - a n t s  v . GODAVARIEAl b h k a t a b  GOVINDDAS GUJAR a n d  o t h e r s

(OEiaiH-AL PLAINTIiTS AND DEli'ESDANTS NOS. 1 AND 2).*

Indian Limitation Act {IX of 1908), section 10—Guardians and WtmU A d  { V III  of 
1890), sections 34 (a) and 57—(Iiutrdiun of property not wn express trustee—S m t hy 
minor on assignment of bond—Second smt for account in  personal Ti(flii— Limitation 
—Res ■judicata--(7m? Procedure Code {Act 7  of 190S), section I I .

A guardian appointed under the Guardians and Ward:;; Act, 1S90, xk not a trustee 
in whom property is vested for a specific purpofse within the moaning of section 10 
of tie Indian Limitation Act, 1908.

* F irs t A ppeal No. 29S of 1931.


