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APPELLATE CIVIL.

Before Sir JoJb7i Beaunwnt) Chief Justice.

JQ30 S. E .  PATEL ( o r ig in a l  P l a i n t i f f ) ,  A p p l ic a n t  v. HUvSSEINBHAI MAHOMED 
2fovem berll ( o r ig in a l  D e fe n d a n t) ,  O p p o n en t.*

hulian Partnership Act { IX  of 1932), section 69— Unregistered firm—
ApfUcahility of section, to dissolved fu-m— Firm assessed to income-tax— Defendant
not assessed as iyidividnal—Plaintiff suing to recover moiety of amount o f assess-
inGnt— Indian Contract Act ( IX  of 1872), section 70.

All unregistered firm in which plaintifi and defendant were partners was 
dissolved in  1934. Accounts were aaade up when the defendant paid the  plaintifi 
his share of the estim ated amount of income-tax. The firm then came to  be assessed 
to  income-tax and the  plaintiff paid the Avhole am ount of the  tax. The plaintiff, 
after giving credit for the amount already paid by the defendant, sued to  recover 
the balance;

Held, (1) th a t  section 70 of the Indian Contract Act,. 1872, did not apply  since the 
assessment had not been made against the defendant by nam e ;

(2) th a t the case fell under section 69 of the Indian Partnership  Act, 1932, and  th at 
the suit could not lie.

Sub-section (i) of section 69 of the Ind ian  Partnership Act, 1932, covers a suit by 
a  plaintiff suing in respect of a right vested in  him  or acquired by him as a  p a rtn e r in 
a  firm, and th a t it  is no t essential th a t the firm should be actually  in  existence a t the 
date  when the suit -was instituted.

I t  seems to  be clear th a t the language of sub-sections (1) and (2) of section 69 
■when read with the language of sub-section (5) of the section is wide enough to  cover 
suits relating to  a dissolved firm.

Civ il  R eyision  A pplication  from an order of t l i e M l  
Court o f  the Small Cause Court (Indraiiarayan B., Ag. C h i e f  

Judge, and NoronJia, Judge), Bombay, in suit No. 1 6 2 / 6 6 6 5  
o f  1 9 3 5 .

S. H. Patel (applicant) and Husseinbliai Mahomed 
(opponent) started a business in the name and style o f  the 
Union Trading Agency. The business went on from June 1,
1 9 3 2 ,  to August 3 1 ,  1 9 3 4 ,  when the partnership was 
dissolved and the accounts were made up.

* Civil Eevision Application Wo. 500 of 1935.



V.
EIJ

M a h o m e d

F o r  t h e  y e a r  e n d i n g  M a r c h .  3 1 ,  1 9 3 4 ,  t l i e  b u s i n e s s  w a s  i n  

February 1 9 3 5  a s s e s s e d  t o  i n c o m e - t a x  i n  t l i e  s u m  o f  P a t e l  

R s . 3 , 4 0 5 - 1 - 0  w l i i c l i  t l i e  p l a i n t i f f  p a i d .  HnssEmBHAx

O n  M a r c b  4 , 1 9 3 5 ,  t h e  p l a i n t i f f  s u e d  t h e  d e f e n d a n t  t o  r e c o v e r  

R s .  1 , 0 7 9 - 5 - 3 ,  i . e . ,  E s .  1 , 7 0 2 - 8 - 6  ( b e i n g  h a l f  t h e  a m o u n t  o f  

t h e  t a x  p a i d  b y  t h e  p l a i n t i f f )  m i n u s  E s .  6 2 3 - 3 - 3  a l r e a d y  

p a i d  b y  t h e  d e f e n d a n t  a s  h i s  s h a r e  o f  t h e  e s t i m a t e d  a m o u n t  

o f  t h e  i n c o m e - t a x  a t  t h e  t i m e  o f  d i s s o l u t i o n .

T h e  d e f e n d a n t  c o n t e n d e d  t h a t  a c c o r d i n g  t o  t h e  I n d i a n  

P a r t n e r s h i p  A c t ,  1 9 3 2 ,  w h i c h  c a m e  i n t o  f o r c e  o n  O c t o b e r  1 ,

1 9 3 3 ,  t h e  p a r t n e r s h i p  w a s  n o t  r e g i s t e r e d  a n d  t h e  C o u r t  h a d  
n o  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  s u i t .

T h e  t r i a l  J u d g e  u p h e l d  t h e  d e f e n d a n t ’ s  p l e a  a n d  d i s m i s s e d  

t h e  s u i t .

T h e  p l a i n t i f f  m o v e d  t h e  F u l l  C o u r t  f o r  a  r u l e ,  b u t  t h e  

C o u r t  d i d  n o t  i s s u e  a  r u l e .

T h e  p l a i n t i f f  a p p h e d  t o  t h e  H i g h  C o u r t .

Y .  E ,  L a u d ,  f o r  t h e  a p p h c a n t .

7 .  B ,  K a r n i h ,  f o r  t h e  o p p o n e n t .

B eau m o nt  C .  J .  T h i s  i s  a n  a p p l i c a t i o n  i n  r e v i s i o n  a g a i n s t  
a n  o r d e r  d i s m i s s i n g  t h e  p l a i n t i f f ’s  s u i t  m a d e  b y  a  J u d g e  

o f  t h e  S m a l l  C a u s e  C o u r t ,  B o m b a y ,  a n d  t h e  b a s i s  o f  t h e  

a p p h c a t i o n  i s  t h a t  t h e  l e a r n e d  J u d g e  r e f u s e d  t o  e x e r c i s e  

a  j u r i s d i c t i o n  w h i c h  w a s  v e s t e d  i n  h i m .  T h e  f a c t s  a r e  t h a t  

t h e  p l a i n t i f f  a n d  t h e  d e f e n d a n t  w e r e  p a r t n e r s  i n  a  b u s i n e s s  

c a r r i e d  o n  i n  t h e  n a m e  o f  t h e  U n i o n  T r a d i n g  A g e n c y , a n d  
t h a t  t h e  p a r t n e r s h i p  w a s  d i s s o l v e d  i n  A u g u s t  1 9 3 4 .  T h e  

a c c o u n t s  w e r e  t h e n  m a d e  u p ,  a n d  t h e  d e f e n d a n t  p a i d  t o  t h e  

p l a i n t i f f  a  s u m  o f  R s .  6 0 0  o d d  o n  a c c o u n t  o f  t h e  i n c o m e - t a x  

w h i c h  i t  w a s  e s t i m a t e d  t h e  & m  w o u l d  b e  l i a b l e  f o r .  S u b s e 

q u e n t l y  a n  a s s e s s m e n t  w a s  m a d e  a g a i n s t  t h e  p l a i n t i f f  on^ 

a c c o u n t  o f  t h e  U n i o n  T r a d i n g  A g e n c y  f o x  i n c o m e - t a x  f o r  t h e  
y e a r  e n d i n g  M a r c h  3 1 ,  1 9 3 4 .  T h e  a ssessn a^ n t^ ^  w ^

E s . ‘ 3 , 4 0 0  o d d .  T h e  p l a i n t i f f  p a i d  t h e  w h o l e  a m o u n t ,  a n d
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^  h e  n o w  s u e s  t l i e  d e f e n d a n t  f o r  h a l f  t h e  a n i o i m t ,  g i v i n g  c r e d i t

P a t e l  f o r  t h e  STiHi o f  R s .  6 0 0  o d d  a l r e a d y  p a i d  h y  t h e  d e f e n d a n t .

H xjsseiitbhai T h e  l e a r n e d  J u d g ’e  h e l d  t h a t  t h e  s u i b  d i d  n o t  H e , h a v i n g
ito o M E D  t o  s e c t i o n  6 9  o f  t h e  P a r t n e r s h i p  A c t .

Meau-mont 0 . J .
T h e  p l a i n t i f f ’ s  f i r s t  c o n t e n t i o n  i s  t h a t  h e  i s  e n t i t l e d  t o  

r e c o v e r  t h i s  s u m  a g a i n s t  t h e  d e f e n d a n t  n o t  i n  r e s p e c t  o f  
a  p a r t n e r s h i p ,  b u t  a s  b e i n g  m o n e y s  p a i d  t o  t h e  u s e  o f  t h e  

d e f e n d a n t ,  a n d  r e c o v e r a b l e  u n d e r  s e c t i o n  7 0  o f  t h e  I n d i a n  

C o n t r a c t  A c t ,  a n d  t h a t  s e c t i o n  6 9  o f  t h e  I n d i a n  P a r t n e r s h i p  

A c t  h a s  n o  a p p l i c a t i o n .  T h a t  a r g u m e n t  m i g h t  p e r h a p s  

h a v e  p r e v a i l e d ,  h a d  t h e  a s s e s s m e n t  b e e n  m a d e  o n  t h e  p l a i n t i f f  

a n d  d e f e n d a n t  b y  n a m e ,  s o  t h a t  t h e  a s s e s s m e n t  s h o w e d  o n  

t h e  f a c e  o f  i t  t h a t  t h e  d e f e n d a n t  w a s  l i a b l e  f o r  a  p a r t  o f  t h e  

a m o u n t  o f  t a x  c h a r g e d .  B u t  t h e  a s s e s s m e n t  i s  n o t  m a d e  

a g a i n s t  t h e  d e f e n d a n t  b y  n a m e ,  a n d  i n  o r d e r  t o  e s t a b l i s h  
a n y  r i g h t  o f  a c t i o n  a g a i n s t  t h e  d e f e n d a n t  i t  s e e m s  t o ,  m e  

t h a t  t h e  p l a i n t i f f  m u s t  r e l y  o n  t h e  p a r t n e r s h i p .  H e  m u s t  

s h o w  t h a t  t h e  d e f e n d a n t  w a s  a  p a r t n e r  i n  t h e  f i r m  r e f e r r e d  

t o  i n  t h e  a s s e s s m e n t ,  a n d  w a s  h a b l e  i n  t h a t  c a p a c i t y  f o r  

a  h a l f  s h a r e  o f  t h e  t a x .  T h e r e f o r e ,  s o  f a r  a s  t h a t  p o i n t  i s

c o n c e r n e d ,  I  t h i n k  t h e  l e a r n e d  J u d g e  w a s  r i g h t  i n  h o l d i n g

t h a t  t h e  c a s e  f e l l  u n d e r  s e c t i o n  6 9  o f  t h e  I n d i a n  P a r t n e r s h i p  
Act.

T h e  n e x t  p o i n t  t a k e n  b y  t h e  a p p h c a n t - — a n d  i n  v i e w  o f  t h e  

a b s e n c e  o f  a n y  a u t h o r i t y  o n  t h e  c o n s t r u c t i o n  o f  s e c t i o n  6 9 ,  i t  i s  

a  p o i n t  o f  s o m e  g e n e r a l  i m p o r t a n c e , — i s  t h a t  t h e  p r o v i s i o n s  

o f  s e c t i o n  6 9  o n l y  a p p l y  w h e r e  t h e  s u i t  i s  b r o u g h t  b y  o r  

o n  b e h a l f  o f  a  p e r s o n  s u i n g  a s  a  p a r t n e r  i n  a n  e x i s t i n g  f i r m ,  

a n d  d o e s  n o t  c o v e r  t h e  c a s e  o f  a  d i s s o l v e d  f i r n n . I t  i s  p o i n t e d  

o u t  t h a t  s o  l o n g  a s  a  f i r m  i s  e x i s t i n g ,  i t  c a n  b e  r e g i s t e r e d  

u n d e r  s e c t i o n  5 8  o f  t h e  A c t ,  a n d  a n y  d i f f i c u l t y  a r i s i n g  u n d e r  

s e c t i o n  6 9  c a n  t h u s  b e  o v e r c o m e ,  b u t  t h a t  i f  t h e  l a t t e r  s e c t i o n  

a p p l i e s  t o  a  d i s s o l v e d  f i r m ,  t h e  b a r  i m p o s e d  b y  s e c t i o n  6 9  

b e c o m e s  a b s o l u t e  a t  t h e  d a t e  o f  d i s s o l u t i o n .  I t  i s  s u g g e s t e d ,  

t h e r e f o r e ,  t h a t  t h e  l e g i s l a t u r e  m a y  w e l l  h a v e  i n t e n d e d  t h a t
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t l i e  b a r  s h o u l d  o n l y  a p p l y  t o  s u i t s  i n  r e l a t i o n  t o  a n  e x i s t i n g  ^  
f i r m .  S u b - s e c t i o n  ( I )  o f  s e c t i o n  6 9  i s  i n  t l i e  f o l l o w i n g  p a t e l  

t e r m s  :—  H ttsseisb h ai
M aho:3iIEd

" Xo suit to euforce a right arising from, a contract or conferred by this Act shall be __
instituted in any Court by or on behalf of any person suing as a partner i,n a iiriu G. J ,
a g a in s t  the firm or any person alleged to be or to have been a partner in the firm, unless 
the firm is registered and the person suing is or has been shown in the Eegister of Firms 
as a partner in the firm.”

S u b - s e c t i o n  ( 2 )  p r o \ d d e s  a s  f o l l o w s

“ !N"o suit to enforce a right arising from a oontraot shall be instituted in any Court 
by or on behalf of a firm against any third party unless the firm is registered and. the 
persons suing are or have been shown in the Register of Krms as partners in the 
firm.”

O n  t h e  c o n s t r u c t i o n  o f  t h o s e  t w o  s u b - s e c t i o n s ,  i f  t h e y  s t o o d  

a l o n e ,  i t  m i g h t ,  I  t h i n k ,  b e  h e l d  t h a t  t h e y  c o v e r  o n l y  s u i t s  

r e l a t i n g  t o  e x i s t i n g  f i r m s .  B u t  t h e n  o n e  h a s  t o  n o t i c e  t h e  

l a n g u a g e  o f  s u b - s e c t i o n  ( 3 )  w h i c h  p r o v i d e s ,  s o  f a r  a s  

m a t e r i a l ,  t h a t  t h e  p r o v i s i o n s  o f  s u b - s e c t i o n s  ( 1 )  a r i d  ( 2 )  
s h a l l  n o t  a f f e c t  ( a )  t h e  e n f o r c e m e n t  o f  a n y  r i g h t  t o  s u e  f o r  

t h e  d i s s o l u t i o n  o f  a  f i r m  o r  f o r  a c c o u n t s  o f  a  d i s s o l v e d  f i r m ,  

o r  a n y  r i g h t  o r  p o w e r  t o  r e a l i s e  t h e  p r o p e r t y  o f  a  d i s s o l v e d  

f i r m .  I t  s e e m s  t o  m e  c l e a r ,  t h e r e f o r e ,  t h a t  t h e  l e g i s l a t u i ; e  

c o n t e m p l a t e d  t h a t  t h e  l a n g u a g e  o f  s u b - s e c t i o n s  ( 1 )  a n d  ( 2 )  

i s  w i d e  e n o u g h  t o  c o v e r  s u i t s  r e l a t i n g  t o  a  d i s s o l v e d  f i r m .

E e a d i n g  t h e  s e c t i o n  a s  a  w h o l e ,  i n  m y  o p i n i o n ,  s u b - s e c t i o n  ( i )  

c o v e r s  a  s u i t  b y  a  p l a i n t i f f  s u i n g  i n  r e s p e c t  o f  a  r i g h t  

v e s t e d  i n  h i m  o r  g .c q u - ir e d  b y  h i m  a s  a  . p a r t n e r  i n  a  f i r m ,  

a n d  t h a t  i t  i s  n o t  e s s e n t i a l  t h a t  | ;h e  - f i r m  s h o u l d  b e  

a c t u a l l y  i n  e x i s t e n c e  a t  t h e  d a t e  w h e n  t h e  s u i t  w a s  
i n s t i t u t e d .
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I n  m y  j u d g m e n t ,  t h e r e f o r e ,  t h e  d e c i s i o n  o f  t h e  l e a r n e d  
J u d g e  w a s  r i g h t ,  a n d  t h e  a p p h c a t i o n  m u s t  b e  d i s M s s e d  w i t l x
■ costs.

y .  V . D .


