
t o  a s  o n e  o f  t l i e  o r d i n a r y  C o u r t s  o f  t l i e  c o u n t r y a n d  f o l l o w -  ^  

i n g  t h e  v i e w  t a k e n  b y  t i i e  P r i v y  C o u n c i l  i n  Secretary o f  State  ^^alabhai 
fo r  In d ia  v .  Chelihani R am a  a  s e c o n d  a p p e a l  w o u l d  l i e  ' v '.
t o  t h e  H i g l i  C o u r t  a s  w a s  h e l d  i n  Ja m sa n g  D evabhai v .  B h a y a  

Goyabhai KikabhaV^^ F o r  t h e s e  r e a s o n s  I  a g r e e  t h a t  w e  

a r e  n o t  h o u n d  h y  t h e  f u l l  h e n c h  d e c i s i o n  i n  A m arsan g jT s  
case'^^ a n d  t h a t  a  s e c o n d  a p p e a l  l i e s  t o  t h i s  C o u r t .

. O n  t h e  m e r i t s  o f  t h e  c a s e  I  h a v e  n o t h i n g  t o  a d d  t o  t h e  
j u d g m e n t  d e l i v e r e d  b y  m y  l e a r n e d  b r o t h e r  a n d  a g r e e  w i t h  t h e  

o r d e r s  p r o p o s e d  t o  b e  p a s s e d  b y  h i m .

P e r  C u r i a m . I n  v i e w  o f  t h e  o r d e r s  p a s s e d  w i t h  r e g a r d  t o  

t h e  a m e n d m e n t  o f  t h e  p l a i n t ,  w e  t h i n k  t h a t  t h e  a p p e l l a n t s  

m u s t  b e a r  t h e  c o s t s  o f  t h e  r e s p o n d e n t s  i n  t h i s  a p p e a l  a n d  t h e  
c o s t s  h i t h e r t o  i n c u r r e d  i n  t h e  D i s t r i c t  C o u r t .

A p p e a l  a l l o w e d ,

Y . V . D .

(1916) L. R . 43 I . A. 192, S. o, 39 (ig g i) 16 Bom. 408.
Mad. 617. ^1924) 49 Bom. 442, K b.
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Before S ir  Johrt, Beaunio%t, Ghief Justice. 1936
November 11

JAMJSrADAS V R IJL A L  (o r ig in a l  D e i’e n d a ii t) ,  AprLicAKT v. CHANDULAL 
JAM NAPAS (OKiGiNAL P la jn tip i? ), O pponent.*

In d ia n  Gourt-fees A ct { V I I  of 1870), section 7, clause, ( i v )  {g )— Suit fo r  declaration 
and inju7iction— Value o f subject-matter exceeding Ms. 15,000-— S u it j ik d  i% Second/ 
Class Subordinate, Judge's Court— Bombay Civil Courts A ct [Bom. Act X I Y  o f 1869), 
section 2 i— Claim fo r  court fees and jurisdiction to be the samer—Suiis 'Valuation 
Act { V II  of 1SS7), section S-—Prelim inary issue involving consideration of jurisd ic
tion— High Court's poiver to interfere— Civil Froceiure Code {Act V  of 1908), 
section 115.

Wliere tiie sub ject-m atte r o£ a prelim inary issue in  a  case iiiTOlves a  consider- 
a tiou  of the jurisdiction of the Court, th e  High. C ourt has, under section 115 of the  
Civil Procedure Code, 1908, jurisd:icti6n  to,in.terfere w ith  th e  decision of th e  lovrer 
C ourt on a prelim inary issue.

* Civil Revision Application BTo. 164 of 1936.
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J a m x a d a s

V e i j l a l

t’.
C h ab b x ilai,

.1936 Senaji v. Fanmji,^^^ comm ented on.

Secret(try of State fo r India  v. jSforsibhai Dadabhai,^ ?• followed.

The value of the subject-m atter in  a su it for declaration  and  in junction  was 
adm ittedly  more tlian  Us. 15,000. The plaintiff, however, s ta r te d  th e  su it in  the 
Court of a  Second Class Subordinate Judge and he valued tlie claim  a t  Rs. 230. The 
defendant having objected to  the pecuniary jurisdiction of the  Court 

S d d ,  th a t  the learned Judge was right in holding th a t he had  jurisdiction 
to entertain the suit,

IsMvarappa v. Dhanji Balhrislma Naraycin v. Janldbai^^^ and  JD((gdu

V. followed.

Civ il  R ev isio n  Applica tio n  f r o m  a n  o r d e r  p a s s e d  b y  

I .  C. M u n s i f f ,  J o i n t  S u b o r d i n a t e  J u d g e ,  A h n i e d a b a d ,  i n  s u i t  

N o .  1 1 6 8  o f  1 9 3 1 .

T h e  m a t e r i a l  f a c t s  a p p e a r  s u f f i c i e n t l y  f r o m  t l i e  j u d g m e n t  

o f  t b e  C o u r t .

M . R . Ja y a k a r ,  w i t h  B . G. Thakor, f o r  t l i e  a p p l i c a n t .

■ Z 7. L .  S h a h ,  f o r  t h e  o p p o n e n t .

B eaumont C .  J .  TMs i s  a  r e v i s i o n  a p p l i c a t i o n  m a d e  b y  

t h e  d e f e n d a n t .  T h e  p l a i n t i f f ,  w h o  i s  a  s o n  o f  t h e  d e f e n d a n t ,  

a l l e g e s  i n  t h e  p l a i n t  t h a t  t h e  d e f e n d a n t  i s  w a s t i n g  t h e  j o i n t  

f a m i l y  p r o p e r t y ,  a n d  m i s a p p r o p r i a t i n g  i t ,  a n d  h e  a s k s  i n  t h e  

p l a i n t  f o r  a  d e c l a r a t i o n  t h a t  h e  i s  e n t i t l e d  a l o n g  w i t h  t h e  

d e f e n d a n t  a n d  a  c o u s i n  t o  t h e  j o i n t  p o s s e s s i o n ,  e n j o y m e n t  

a n d  m a n a g e m e n t  o f  t h e  j o i n t  f a m i l y  p r o p e r t y ,  a n d  t h e n  

h e  a s k s  f o r  i n j u n c t i o n s ,  b o t h  p r o h i b i t o r y  a n d  m a n d a t o r y ,  

a g a i n s t  t h e  d e f e n d a n t .  T h e  c l a i m s  w e r e  v a l u e d  f o r  t h e  

p u r p o s e s  o f  t h e  C o u r t - f e e s  A c t  a t  R s .  2 3 0 ,  b u t  i t  i s  a d m i t t e d  

b y  t h e  p l e a d e r s  o n  b o t h  s i d e s ,  i n  a  p u r s h i s  w h i c h  t h e y  s i g n e d ,  

t h a t  t h e  v a l u e  o f  t h e  i m m o v e a b l e  a n d  m o v e a b l e  p r o p e r t i e s  

i n  s u i t  i s  m o r e  t h a n  R s .  1 5 , 0 0 0 .  T h e  s u i t  w a s  s t a r t e d  i n  t h e  

C o u r t  o f  t h e  S e c o o d  C l a s s  S u b o r d i n a t e  J u d g e ,  a n d  t w o  

p r e l i m i n a r y  i s s u e s  w e r e  r a i s e d ,  t h e  f i r s t  o n e ,  a s  t o  w h e t h e r  
t h e  p l a i n t  w a s  a d e q u a t e l y  s t a m p e d ,  a n d ,  s e c o n d l y ,  w h e t h e r

(1931) 33 Bom. L. R. 1596.
(1923) 48 Bom. 43.

(1909) 33 Bom. 658.

(1931) 66 Bom. 23.
(1919) 44 Bom. 331.



t l i e  C o u r t  l i a d  p e c u n i a r y  j u r i s d i c t i o n  t o  t r y  t h e  s u i t .  T h e  ^  
l e a r n e d  J u d g e  a n s w e r e d  b o t h  t h e  p r e l i m i n a r y  i s s u e s  i n  t h e  

a f f i r m a t i v e .  I t  i s  c o n t e n d e d  o n  t h i s  r e v i s i o n  a p p l i c a t i o n  ». 

t h a t  t h e  a n s w e r  t o  t h e  s e c o n d  p r e h m i n a r y  i s s u e ,  w h i c h  g o e s  
t o  j u r i s d i c t i o n ,  i s  w r o n g ,  b u t  i n  t h e  f i r s t  i n s t a n c e  M r .  S h a h  t?. / .

o n  b e h a l f  o f  t h e  r e s p o n d e n t  h a s  t a k e n  t h e  p r e l i m i n a r y  o b j e c 
t i o n  t h a t  n o  r e v i s i o n  a p p l i c a t i o n  l i e s  u n d e r  s e c t i o n  1 1 5  o f  t h e  

C i v i l  P r o c e d u r e  C o d e ,  a n d  f o r  t h a t  c o n t e n t i o n  h e  r e l i e s  
p a r t i c u l a r l y  o n  a  d e c i s i o n  o f  t h i s  C o u r t  i n  S e n a j i  v .

Pannaji,^''^ where Mr. Justice Baker reviewed the authorities.
T h a t  w a s  a  c a s e  i n  w h i c h  t h e  p r e l i m i n a r y  i s s u e  w a s  o n e  a s  t o  

r e s  j u d i c a t a ,  w h e r e a s  i n  t h e  p r e s e n t  c a s e  t h e  p r e l i m i n a r y  

i s s u e  g o e s  t o  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t ,  a n d  t h i s  C o u r t  i n  

. S e c r e t a r y  o f  S t a t e  f o r  I n d i a  v .  N a r s i b l i a i  B a d a h h a i ^ ^ ^  h e l d  

t h a t  a  r e v i s i o n  a p p l i c a t i o n  u n d e r  s e c t i o n  1 1 5  w a s  c o m p e t e n t  

i n  r e s p e c t  o f  a  p r e l i m i n a r y  o r d e r  p a s s e d  b y  a  J u d g e  w h e r e  

t h a t  p r e l i m i n a r } ^  o r d e r  w e n t  t o  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t .

The subject-matter of the preliminary issue in th a t case 
was whether the Secretary of State was a necessary party, 
hu t the basis of the decision was tha t the preliminary issue 
involved a consideration of the jurisdiction of the Court.
I n  m y  o p i n i o n  t h a t  c a s e  w a s  r i g h t l y  d e c i d e d ,  a n d  i n  a n y  

c a s e  i t  b i n d s  m e .  S e c t i o n  1 1 5  o f  t h e  C i v i l  P r o c e d u r e  C o d e  

p r o v i d e s  t h a t  t h e  H i g h  C o u r t  m a y  c a l l  f o r  t h e  r e c o r d  o f  a n y  

c a s e  w h i c h  h a s  b e e n  d e c i d e d  b y  a n y  C o u r t  s u b o r d i n a t e  t o  

s u c h  H i g h  C o u r t  a n d  i n  w h i c h  n o  a p p e a l  l i e s  t h e r e t o ,  a n d  i f  

s u c h  s u b o r d i n a t e  C o u r t  a p p e a r s —

( а )  t o  h a v e  e x e r c i s e d  a  j u r i s d i c t i o n  n o t  v e s t e d  i n  i t  
b y  l a w ,  o r

( б )  t o  h a v e  f a i l e d  t o  e x e r c i s e  a  j u r i s d i c t i o n  s o  v e s t e d ^
,o r

( c )  t o  h a v e  a c t e d  i n  t h e  e x e r c i s e  o f  it ;s  ju ^ ^  

i l l e g a l l y  o r  w i t h  m a t e r i a l  i r r e g u l a r i t y ,

•Bom. BOMBAY SERIES 625
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1^36 C o u r t  m a y  m a k ^  s u c l i  o r d e r  i n  t l i e  c a s e  a s  i t  t h i n k s  f i t .

J a m a b a s  I  t M n k  t h a t  Mr. J u s t i c e  B a k e r  i n  S e n a j i  v .  P a m i a j v ^ '  

w e n t  t o o  f a r  w h e n  h e  h e l d  t h a t  a  f i n d i n g  o n  a n  i n t e r l o c u t o r y  
CHAypTOAL f o l l o w e d  b y  a n  o r d e r  i s  n o t  a  c a s e  d e c i d e d  w i t h i n .

B e a u m o n t c .  s e c t i o n  1 1 5 .  T h a t  v i e w  w o u l d  r e a l l y  i n v o l v e  t h i s ,  t h a t  a  c a s e  

d e c i d e d  ”  w i t h i n  s e c t i o n  1 1 6  m e a n s  a  c a s e  f i n a l l y  d e c i d e d  

a n d  t h a t  t h e  s e c t i o n  h a s  n o  a p p h c a t i o n  t o  i n t e r l o c u t o r y  o r d e r s  
T h e  cn se o f Secretary o f  State fo r  In d ia  v .  N arsibTiai Dadahhai^''^ 
s e e m s  t o  m e  i n c o n s i s t e n t  w i t h  t h a t  v i e w ,  a n d  I h a v e  m y s e l f '  

a c t e d  i n  r e v i s i o n  i n  m o r e  t h a n  o n e  c a s e  i n  r e s p e c t  o f  i n t e r l o c u 

t o r y  o r d e r s ,  a l t h o u g h  I e n t i r e l y  a g r e e  w i t h  t h e  c a u t i o n  w h i c h  

h a s  h e e n  l a i d  d o w n  m a n y  t i m e s  t h a t  t h i s  C o u r t  s h o u l d  b e  

v e r y  s l o w  t o  i n t e r f e r e  i n  i t s  r e  v i s i o n a l  j u r i s d i c t i o n  w i t h  

o r d e r s  w h i c h  a r e  m e r e l y  i n t e r l o c u t o r y . B u t ,  i n  m y  v i e w , ,

t h e r e  i s  j u r i s d i c t i o n  t o  d o  s o ,  a n d  t h e  j u r i s d i c t i o n  c a n  b e  

e x e r c i s e d  i n  a  p r o p e r  c a s e .  I  t h i n k ,  t h e r e f o r e ,  o n  t h e  

a u t h o r i t y  o f  Secretary o f State fo r  In d ia  v .  N a rsib h a i  
Badahhai,^^^ I  h a v e  j u r i s d i c t i o n  i n  t h i s  c a s e  t o  d e a l  w i t h  t h e  
m a t t e r  i n  r e v i s i o n .

N o w  o n  t h e  m e r i t s  t h e  c o n t e n t i o n  o f  t h e  a p p l i c a n t  i s  t h a t  

u n d e r  s e c t i o n  2 4  o f  t h e  B o m b a y  C i v i l  C o u r t s  A c t  t h e  j u r i s 

d i c t i o n  o f  a  S e c o n d  C l a s s  S u b o r d i n a t e  J u d g e  i s  l i m i t e d  t o  s u i t s ,  

w h e r e i n  t h e  s u b j e c t - m a t t e r  d o e s  n o t  e x c e e d  i n  a m o u n t  o r  

v a l u e  R s .  5 ,0 0 0 ,  a n d  h e  s a y s  t h a t  a d m i t t e d l y  h e r e  t h e  s u b j e c t -  

m a t t e r  o f  t h e  s u i t ,  t h a t  i s  t h e  p r o p e r t y  w h i c h  i s  t h e  s u b j e c t -  

m a t t e r  o f  t h e  s u i t ,  e x c e e d s  R s .  5 , 0 0 0 .  B u t  t h e n  o n e  h a s  t o  
r e a d  t h e  B o m b a y  C i v i l  C o u r t s  A c t  i n  c o n j u n c t i o n  w i t h  t h e  

S u i t s  V a l u a t i o n  A c t  o f  1 8 8 7 ,  w h i c h  a g a i n  h a s  t o  b e  r e a d  i n  

c o n j u n c t i o n  w i t h  t h e  C o u r t - f e e s  A c t  o f  1 8 7 0 .  S e c t i o n  7 ,  

c l a u s e  ( i v )  ( c ) ,  o f  t h e  C o u r t - f e e s  A c t  p r o v i d e s  t h a t  t h e  a m o u n t  

o f  f e e  p a y a b l e  u n d e r  t h i s  A c t  i n  s u i t s  t o  o b t a i n  a  d e c l a r a t o r y  

d e c r e e  o r  o r d e r  w h e r e  c o n s e q u e n t i a l  r e l i e f  i s  p r a y e d  o r  (d )  
a n  i n j u n c t i o n  i s  s o u g h t  s h a l l  b e  c o m p u t e d  a c c o r d i n g  t o  t h e  

a m o u n t ,  a t  w h i c h  t h e  r e l i e f  s o u g h t  i s  v a l u e d  i n  t h e  p l a i n t .  

N o w  h e r e  t h e  r e l i e f  s o u g h t  a p p e a r s  t o  b e  n o  m o r e  t h a n
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a  d e c l a r a t i o n  a n d  a n  i n j u n c t i o n ,  a n d  t h e  v a l u e  o f  t h a t  r e l i e f  

i s  p l a c e d  i n  t h e  p l a i n t  a t  E s .  2 3 0 ,  t h o u g h ,  n o  d o u b t ,  t h e  J a m k a b a s
• RTjTTj a t

p r o p e r t y  w h i c h  i s  t h e  s u b j e c t - m a t t e r  o f  t h e  d e c l a r a t i o n  ' v. 

a n d  i n j u n c t i o n  i s  w o r t h  o v e r  R s .  1 5 , 0 0 0 .  T h e n  o n e  c o m e s  
t o  s e c t i o n  8  o f  t h e  S u i t s  V a l u a t i o n  A c t  o f  1 8 8 7 ,  w h i c h  B m u m o n t o .  j .  

p r o T ^ d e s :—

“ Where in suits other than those referred to in the Court-fees Act, 1870, section 
7, paragraphs v, vi and ix, and paragraph x, clause {d}, ‘ (and this case does not 
fall within any of those paragraphs),’ Court-fees are payable <xd valorem under the 
Court-fees Act, 1870, ‘ (and here the Court-fees are payable ccd mlarem  under the 
First Schedule),’ the value as determinable for the computation for Oourt-fees and 
the value for purposes of jurisdiction shall be the same.”

K o  d o u b t  t h e  r e s u l t  i s  r a t h e r  s t a r t l i n g ,  b u t  t h e  e f f e c t  o f  i t  

s e e m s  t o  b e  t h a t  i n a s m u c h  a s  t h e  p l a i n t i f f  h a s  v a l u e d  h i s  

r e l i e f  f o r  d e c l a r a t i o n  a n d  a n  i n j u n c t i o n  a t  R s .  2 3 0 ,  t h a t  
n e c e s s a r i l y  g o v e r n s  t h e  v a l u e  o f  t h e  s u b j e c t - m a t t e r  o f  t h e  

s u i t  f o r  t h e  p u r p o s e s  o f  j u r i s d i c t i o n .  I  s h o u l d  p o i n t  o u t  t h a t  

t h e  p r e a m b l e  t o  t h e  S u i t s  V a l u a t i o n  A c t  . s t a t e s  t h a t  ‘ ‘ i t  i s  

e x p e d i e n t  t o  p r e s c r i b e  t h e  m o d e  o f  v a l u i n g  c e r t a i n  s u i t s  f o x  t h e  

p u r p o s e  o f  d e t e r m i n i n g  t h e  j u r i s d i c t i o n  o f  C o u r t s ,  w i t h  r e s p e c t  
t h e r e t o S o  t h a t  c l e a r l y  t h e  A c t  i s  d e a l i n g  w i t h  v a l u a t i o n  o f  

s u i t s  f o r  t h e  p u r p o s e s  o f  j u r i s d i c t i o n ^  a n d  t h e r e f o r e  m u s t  a f f e c t  
t h e  c o n s t r u c t i o n  o f  s e c t i o n  2 4  o f  t h e  B o m b a y  C i v i l  C o u r t s  

A c t ,  w h i c h  d e a l s  w i t h  t h e  s a m e  s u b j e c t .  I n  m y  o p i n i o n ,  

t h e r e f o r e ,  t h e  l e a r n e d  S u b o r d i n a t e  J u d g e  w a s  r i g h t  i n  h o l d i n g  

t h a t  h e  h a d  j u r i s d i c t i o n  t o  e n t e r t a i n  t h i s  s u i t .  T h e  d e c i s i o n  
s e e m s  t o  m e  t o  b e  i n  a c c o r d a n c e  w i t h  t h e  v i e w  w h i c h  h a s  

b e e n  a d o p t e d  b y  t h i s  C o u r t  i n  a  g o o d  m a n y  c a s e s  w h i c h  w e r e  

c i t e d  t o  m e ,  p a r t i c u l a r l y  I s h w a r a p p a  v .  B l i a n j i  B h m j i i  
B a l h ' i s h n a  N a m y a n  v .  J u n k i b a i , ' ^ ^  a n d  D a g d u  Y .  T o t a m m .

T h e  a p p l i c a t i o n  m u s t  b e  d i s m i s s e d  w i t h  c o s t s .

A pplication  dism issed .
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