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T H E  IN D IA N  E A D IO  AND CABLE COMMUNICATIONS COMPANY, LTD., j .  c  *
.A p p e l l a n t  v.  TH E  COMMISSIONER OF INCOME-TAX, BOMBAY 1937

PR ESID EN C Y  AND ADEN, R e s p o n d e n t .

[On Appeal from the High-Court at Bombay]

Income-tax Act { X I  of 1922), section 10 {2) {ix)— AgreemeMl betwecTi com'pan-i&s—
Paymeni of share of profits by one cojnpany to the other— Share paid, whet^ier allowable
dMnctioii from, profits of payi7i(i company.

The Appellant Company entered in to  an  agreem ent w ith the C. Com pany under 
which, w ith a  .small restriction, the Api->ellant Com pany was to  carry on. tlie b u s in e .s s  

of the  two C o m p a n ie s .

U nder th e  agreem ent the  Appellant Com pany waa (a) to  take over the  p lan t of th e  
C. Company, (b) to  pay  the  0. Company £90,000 a  year as representing a propor­
tiona te  asses.sment of its expenses in the  m aintenance of a  certain  system, of comm uni­
cations, and (c) a  half-share of its n e t profits.

Held, th a t  the  h,alf-share of its i^et profits p a id  by  th e  Appellant Com pany to  the  
C, Company could n o t be deducted as an  allowance, under section 10 (2) (ix) of the 
Incom e-tax Act in  arriving a t its profits liable to assessment.

Pondicherry Railway Co., Ltd. v. hicoms~tax Odmmissioner^'^'^ and If . i j .  E . Adam&om 
X, The Union Gold Storage, Compan.y,^'^^ 1'Qiexved.to.

A p p e a l ( N o .  2 3  o f  1 9 3 6 )  f r o m  a  j u d g m e n t  o f  t l i e  H i g i i  

C o u r t  ( M a r c h  28, 1 9 3 5 )  u p o n  a  R e f e r e n c e  by t l i e  C o m ­

m i s s i o n e r  o f  I n c o m e - t a x  m i c l e r  s e c t i o n  6 6  { 2 )  o f  th ,e  I n c o m e -  

t a x  A c t ,  1922.
T l i e  m a t e r i a l  f a c t s  a r e  s t a t e d  . i n  t l i e  j u d g m e n t  o f  t K e  

J u d i c i a r  C o m m i t t e e .

L a t t e r ,  K .  C . ,  a n d  S c r i m r / e o u r ,  f o r  t l i e  a p p e l l a n t s .  T K e  i j A r ! !  9
q u e s t i o n  i s  o n e  o f  c o n s t r u c t i o n  o f  t K e  a g r e e m e n t : w l i e t l i e r  t K e  aĵ d n

p a y m e n t  t o  t K e  C o m m i m i c a t i o n s  C o m p a n y  i s  a  p a y m e n t  o u t  o f  

p r o f i t s  a l r e a d y  a r r i v e d  a t  o r  a  p a y m e n t  t o  e a r n  p r o f i t s .  T K e  

p o i n t  r e a l l y  t u r n s  o n ,  w K e t K e r ,  u n d e r  t h e  a g r e e m e n t ,  t K e  

C o m m u n i c a t i o n s  C o m p a n y  s u n k  t K e i r  c a p i t a l  i n  t K e  R a d i o  

C o m p a n y ’ s  b u s i n e s s  o r  w K e t K e r ,  i n  t K e  t r u e  v i e w  o f  i t ,  t l i e  

R a d i o  C o m p a n y  r e t a i n s  t K e  p l a n t ,  e t c .^  w K i c K i s  K i r e d  t o  t K e m

*P resent: L ord  Mairgham, Sir Shadi l ia l  and Sir CIcorgc E ankin .
(1 9 3 1 )  L . B . 58 I . A. 2 3 9 ,  s. a. 54 Mad. 6 9 1 .
(1 9 3 2 )  16  T . C. 2 9 3  a t  pp. 3 3 1 - 2 .
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in Older to earn profits of the wliole business^ wlietiiei* the 
Indiak Radio payin6iit is rent necessary to earn profits. There are two 

CoMMrai-̂ ' lines of authorities, one on either side. Refarence was made 
CoMT™!Ltd. *̂0 Ushef's WiUsJiire Brewery, IJmikd v. Btk^cgW and 

Rex Y. Inland llemnue C o m m is s io n e r s The question is
COMMISSIONEXI.

OF iis-coME- not wliat was paia but for what î iie payment was made 
must be a,scertained from the agreement. TJnder 

the agreement the Eadio Company got for payment:
(1) Use of plant, (2) an obligation of tlie C ônnnmucations 
Company to maintain lines outside India, (3) the use of two 
sets of premises and (4) the Eadio Company was ])er.mitted 
by the Connnunications Conipaiiy to retain i,*eceipta Irom 
wireless em.anating from outside India and, the Communi­
cations Company was to retain receipts for conimunications 
from India. Each company was rendering services to the 
other. There was a quid p 'o  quo. Brifdsh D yestuffs Corpo- 
ration {Blacldey), Lid, v. The Con'm issioners o f  In lan d  
Eemnue<^  ̂was referred to. When one looks at what is given 
one arrives at the crucial point: What is meant by profits ? 
What is included may be certain receipts. All proper 
incomings and all outgoings must be taken into account, e.g. 
directors being paid 10 per cent, of the profits, Tliat would 
be a remuneration which has to be paid and cannot be 
included in true profits. Contribution of capital stands on 
a different footing. Once the capital of conrpaiues is amal­
gamated, earnings on the wliole sum is income. The facts 
here are totally different from the fucts in PondicJierry 
Railw ay Co., Ltd. v. Income-tax Gonimissioner.O) In  that 
case (1) there was a concession for 99 years, which in 
trading matters may be considered an unlimited period,
(2) the French Government granted a subsidy, That was a 
contribution to capital, (3) there were no services, and
(4) there was a renting by the French Government.

'1’ [1915] A. 0. 433 £it p. 469.
[1917] 2 K. B. 40f).

® (1924) 12 T. C. 586 a t  p. 59().
(1932) L. R, 58 I. A. 239, s. c. 04 Marl. f59].
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D u n n e ,  K .  C . ,  and H u l l ,  for tlie respondent. The case for 
appellant lias been put as if it were one in whicli tlie Com- Indian eamo 
nmnications Company stood outside and received something gommusi.
as rent. That is wrong. I t  was a joint adventure. ^Vhere comS ŷ Ltd.
there is a fixed sum one approximates to the idea of r e n t ; 
where there is no fixed sum hut a division of profits, the incomê
matter stands on a different footing. There is nothing in 
the agreement here wliich can he construed as rent.
There was to be a division of profits. There was to be 
a fix:ed payment. Payment beyond that shows there 
was to be a joint interest. Reference was made to 
P o n d i c h e r r y  R a i l w a y  O o .  case^D ( s u p r a )  and W .  H .  E .

A d a m s o n  & C o .  v. U n i o n  G o l d  B t o r a g e  C o m p a n y  was 
distinguished.

L a t t e r ,  K . C . ,  in reply : There are two compa,nies. The
Radio Company gets its profit from trade. The Com­
munications Company gets its from rent paid by the Radio 
Company, a paym.ent made for the use of something.
Admittedly the payment of the fixed suin W£is rent. The 
paynient of part of the profits stands on tho same footing.

The judgment of the Judicial Committee was delivered by 
L o bd  M augham . This is an appeal from a judgment and 
order of the High Court of Judicature at Bombay, dated 
March 28, 1935, whereby the High Court, upon the 
hearing of a Case referred to it by the respondent 
under the provisions of section 66 (2) of the Indian.
Income-tax Act, 1922 (XI of 1922) (referred to below as 
“̂Hhe Act ” ), answered the question of law raised thereby 
adversely to the contention of the appellant company.

The question of law referred to the High Court arose in 
the course of the assessment of the income of the appellant 
company chargeable with income-tax and super-tax for

^^>(1931)L.R.S8LA.230,s.o.84Mml691,
( 1 9 3 2 )  16  T .  e .  m
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^  t h e  y e a i  o f  a s s e s s m e n t  e n d i a g  o n  M a r c h  3 1 ,  1 9 3 4 ,  a n d  w a s '

IwDiAN R adio a,S fo llo W S  —
AITD CaBL’E ' , ' *

■ Com itrai- “ W hether the half-share of the n e t profits, payiible by tJie A«ses,SL'e com pany ”
c a t i o n s  (uieanmg the appellant company) “ imdor clause 5 of tile  Agreem ent da ted  the  1.9th 

C o m p a n y , of I<’ebruary 1932, viz. R s. 3,35,861, is a proper deduction ho ha allowed for the
COMMISSIONEB purposes of arriving a t the  ainoruit on -vvhieli this company should bt5 assessed for the 

^Bombay purposes of income-tax and super-tax, w ithin the m eaning of section 10 (2) (w').”

\  It should be added that tlie material sub-section of tLe
Lora Maugham . . i

Indian Income-tax Act, 1922, is section 12 (,̂ ) wliicli, aiter 
providing tliat tlie tax shall be payable under the head 
“ other sources” in respect of income, profits and gains of 
eveiy kind, enacts as follows :—

“ Such incom e, profits an d  gains shall be conip-uted aftex- m ak in g  alhi'wanecs fo r any  

expenditu re  (n o t being  in  th e  n a tu re  of cap ita l e x p en d itu re )  Itnnirred  so le ly  fo r  the  
purpose of m aking or earn ing  such incom e, p rofits or gains, p ro v id e d  th a t  n o  alIoT,vaneo 

shall he m ade on  account of any  personal expenses o f th e  assoHSoe.”

The appellant company is incorporated and registered 
in Bombay under the Indian Companies Act, 1913. Prior 
to the date of the agreement of 1932, out of which the present 
problem arises, the appellant company carried on in India 
the business of communication by wdreless, whilst a company 
known as the Imperial and International Communications, 
Ltd. (whom it will be convenient to call th.e Communications 
Company), owned or controlled two companies called the 
Eastern Telegraph Company, Ltd., and the Eastern Exten­
sion Australasia and China Telegraph Company, Ltd., which 
carried on the business and undertaking in India of com­
munication by cable. The radio business of the appellant 
company and the cable business in India of the undertakings 
of the two companies controlled by the Communications 
Company (called below the combined undertaking) were to 
a certaia extent competitive, a circumstance which led t o ' 
the agreement next to be stated. Tlie Commmiications 
Company held not less than half the issued share capital of 
the appellant company, which no doubt facilitated the 
negotiation of the teims.
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B y  t l i e  a g r e e m e n t  wliicli w a s  d a t e d  F e b r u a r y  19,
1 9 3 2 ,  a n d  m a d e  b e t w e e n  t h e  C o m m u n i c a t i o n s  C o m p a n y  a n d  I k d w n E a w o

t L e  a p p e l l a n t s ,  i t  w a s  r e c i t e d  t l i a t  t l i e  p a r t i e s  l i a d  a g r e e d  cW m u n i-'

t l i a t  t l i e  f u t u r e  o p e r a t i o n  a n d  c o n t r o l  o f  t h e  b u s i n e s s  i n  I n d i a  o o w 1 S ! ^ L i’d.

o f  t l i e  c o m b i n e d  u n d e r t a k i n g  c o u l d  b e  c o n d u c t e d  m o r e  c o n -  o o am iiio H F K
v e n i e n t l y  a n d  t o  t h .e i r  m u t u a l  a d v a n t a g e  i f  p o s s e s s i o n  o f  Income- 

T • 1 T , 1 • ■ , , 1 n  -1 -Bo m b a y
t h e  c o m b i n e d  u n d e r t a k i n g  w a s  g i v e n  t o  t h e  a p p e l l a n t s  a n d  —
t h e  b u s i n e s s  w a s  c o n d u c t e d  b y  t h e  a p p e l l a n t s  in  c o n n e c t i o n  M m g i m m

w i t h  t h e i r  w i f e l e s s  u i i d e r t a l v i n g .

B y  c l a u s e  3  i t  w a s  p r o v i d e d  t h a t  ( s u . b j e c t  t o  c e r t a i n  

c o n d i t i o n s  p r e c e d e n t  w h i c h ,  w e r e  s a t i s f i e d )  t h e  C o m m u n i c a ­

t i o n s  C o m p a n y  s h o u l d  o n  a  d a t e  t o  b e  a p p o i n t e d  d e l i v e r  t o  

o r  o t h e r w i s e  p l a c e  t h e  a p p e l l a n t s  i n  p o s s e s s i o n  f o r  t b e  p i K -  

p o s e s  o f  t h e  a g r e e m e n t  o f  a l l  p l a n t ,  m a c h i n e r y ,  i n s t r u m e n t s  

a n d  a p p a r a t u s ,  f i t t i n g s ,  f u r n i t u r e ,  s t a t i o n e r y  a n d  s t o r e s  

( t h e r e i n a f t e r  r e f e r r e d  t o  a s  “  t h e  p l a n t  ” ) a t  B o m b a y  a n d  

M a d r a s  o w n e d  o r  h e l d  b y  t h e  C o m m u n i c a t i o n s  C o m p a n y  i n  

c o n n e c t i o n  w i t h  t h e  b u s i n e s s  i n  I n d i a  o f  t h e  c o m b i n e d  

u n d e r t a k h i g ,  a n d  f r o m  t l i e  a p p o i n t e d  d a t e  t h e  a p p e l l a n t s  

w e r e  a u t h o r i s e d  t o  u s e  t l i e  p l a n t  f o r  t h e  p u r p o s e  o f  c a r r y i n g  

o n  a n d  c o n d u c t i n g  f o r  t h e  p e r i o d  o f  t h e  a g r e e m e n t  

t h e  b u s i n e s s  i n  I n d i a  o f  t h e  c o m b i n e d  u n d e r t a k i n g  ( e x c l u s i v e  

o f  t h e  K a r a c h i  b u s i n e s s  a s  d e f i n e d  i n  t h e  a g r e e m e n t )  i n  

c o n j u n c t i o n  w i t h  t h e  w i r e l e s s  u i i d e r t a k i n g  o f  t h e  a p p e l l a n t s .

C l a u s e  4  p r o v i d e d  t h a t  t h e  a g r e e m e n t  s h o u l d  d e t e r m i n e  

o n  D e c e m b e r  3 1 ,  1 9 4 4 ,  o r  e a r l i e r  o n  n o t i c e  g i v e n  b y  e i t i , e i  

p a r t y  t h a t  t h e y  w e r e  c e a s i n g  t o  c a r r y  o n  b u s i n e s s .

• T h e  c o n s i d e r a t i o n  t o  b e  p a i d  b y  t h e  a p p e l l a n t s  u n d e r  t h e  

a g r e e m e n t  w a s  s e t  o u t  i n  c l a u s e  5  i n  t h e  f o l l o w i n g  t e r m s
“ The Radio Gompaiiy shall as and  from  th e  appointed, date pay  to  tlie Communi­

cations Company

(ft) The sum of Pounds n in ety  thousand  sterling w hich repieaents an assessment 
of the  expenses proportionate to  tlie  traffic of th e  combined undertaking em anating 
in  Ind ia  exclusive o f th e  K arach i business, of the m aintenance hy  the Communi­
cations Company of its  coxnmunications system  throughout th e  'world exclusive 
of Ind ia . The said sum shall be payable by four eq u a l q n a r tM y  instalm ents on the  
th irty-first March, th e  th ir tie th  Ju n e , th e  th irtieth , Septenxfer and  the thirty-first
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I n d ia k  R a d io  
AUi) C a w .i : 
CoarM UMi-

OATIONS
C oiiP A N T , L t d ,

V.

COjVmiSSIONER 
OF I n c o m e - 

t a x , B o m b a y

1937

Lord Maugham

Decem ber in  each year and eacli instalm ent shall he rem itted  to  Ijontlon. by and a t 
the  expense of the Radio Oompany w ithin six weeks a fte r the date on which th e  same 
shall become payable.

(6) Oiie-half of the  ne t profits of the  B adio  Oonipany for each of its  financial 
years which shall be payable to or a t the  direction ol th e  Corninunications Cotnpauy 
and paid in  Rupees in  Bom bay as follows :—

(]) As to  eighty per cent, thereof by such paym ents on aceomit from  tim e to  
tim e as the Board of Directors of the  Radio Company shall consider th a t  the 
finances of the Radio Company justify.

(2) As to  the balance thereof w ithin fourteen days a fter the  date on which the 
Balance Sheet and Proiit and Loss Account of th e  R adio  Com pany fo r such 
financial year shall have been passed and adopted by the Sharo-holderis of the 
Radio Company a t their Anmial General Meeting. Provided th a t if the  aggregate 
of S uch  payments on account shall exceed the actual am ount of th e  half-share 
in the ne t profits of the Radio Company as finally ascertained for sueh financial 
year the excess paid shall be refunded by the Communications Com pany to  the 
Radio Company on demand.

For the purpose of sub-clause (6) of this clause the  expression ‘ n e t profits ’ m eans 
the profits for each year remaining a fte r deducting from  the  gross rcvcim e of the 
Radio Oompany from all sources (except as hereinafter m entioned) th e  aggregate 
am ount of all term inal and transit charges payable to  G overnm ent an d  o ther 
admiiiistrations and Telegraph Companies, Royalty payable to  the  G overnm ent of 
India, and all ordinary expenses in  connection with the entire undertaking properly 
chargeable to  revenue and depreciation a t the usual ra tes h itherto  ad op ted  by 
the  Radio Company but before m aking any allowance for incom e-tax and  before 
placing any aum to  Reserve.

Provided—

(1) That the sum of Pounds ninety-thousand Bterling payable under sub-clausa 
(a) of this clause shall be treated  for the purpose of this clause as an  ordinary 
expense in connection with the undertaking properly chargeable to  Revoinie.

(2) That if Government shall levy from the Radio Company Incom e-tax  on the 
half-share of the net profits payable to  the Communications Oompany u nder sub­
clause [h) of this clause the Radio Company shall be en titled  to  d educt the  
am ount of the tax  so levied and paid from, the share of the  Com m unications 
Company in  the n e t profits of the Radio Company before paym ent of th a t  share 
to  the Communications Company.

(3) That in ascertaining the annual gross revenue of the  Radio Com pany from  
all sources income derived from investm ents m ade by the Radio Com pany l)y 
way of Reserve Fund or any other fund established o u t of profits .shall be 
excluded from such Revenue.

( i)  T hat all accounts shall be kept and paym ents m ade in Rupees exiicpt the said 
sum of Pounds ninety  thousand which shall be payal)le and paid in  ste iling .”

T h e r e  w e r e  a  m m i b e r  o f  o t l i e r  p r o v i s i o n s  o f  w M c l i  t l i e  

f o l l o w i i i g  a r e  t h e  m o s t  i m p o r t a n t  f o r  t h e  p r e s e n t  p u r p o s e .



B y  c l a u s e  6  t h e  C o m m u n i c a t i o n s  C o m p a n y  g - u .a r a n t e e d  

t l i a t  t l i e  p l a n t  r e f e r r e d  t o  i n  c l a u s e  3  t h e r e o f  s h o u l d  h e  h a n d e d  R a d io  

o v e r  i n  g o o d  w o r k i n g  o r d e r  t o  t l i e  s a t i s f a c t i o n  o f  t h e  c h i e f  co m m u k i. '  

e n g i n e e r  o f  t h e  a p p e l l a n t  c o m p a n y .  C om^ w

B y  c l a u s e  7  (cs) t h e  C o m m u n i c a t i o n s  C o m p a n y  u n d e r t o o k  co m m issio k e i:
“ so to  iipliold and m aiiitaiu  the Conim uiiications including cables, land  lines and

radio servicesfrom  tim e to  tim e belonging to i t  outside Ind ia , and shore ends and  cable ___ _
connections therefrom  to  th e  cable offices in  Bom bay and  M adras, as to  keep its  Lord Mavgham  
system  in good -working order and  np  to  th e  stan d ard  of efficiency requ ired  fo r fast 
com m unications. Act of God, Governm ents and  peoples, civil comm otions, strikes 
and  lockouts, alone excepted.”

( h )  T h e  C o m m u n i c a t i o n s  C o m p a n y  w e r e

“ to  perm it [the appellant com pany] to  receive and re ta in  the  to ta l receipts 
derived  from  th e  cable and v,tireless traffic em anating  in India, less reba tes  
and  oiitpaym ents to  o ther adm inistrations and companies, save and except receipts 
derived from cable traffic for the Persian  Gulf and  Ira q  only, en trusted  to  th e  
Communications Com pany by th e  Ind ian  G overnm ent Telegraph D epartm ent 
a t  K arachi.”

B y  ( d )  t h e  p a r t i e s  a g r e e d  t h a t  d m ^ in g  t h e  p e r i o d  o f  t h e  

a g r e e m e n t  t h e r e  s h o u l d  b e  t h e  c l o s e s t  c o - o p e r a t i o n  b e t w e e n  

t h e m  i n  t h e  c o n d u c t  o f  t h e  b u s i n e s s  o f  t h e i r  r e s p e c t i v e  u n d e r ­

t a k i n g s  i n  s o  f a r  a s  t h e y  r e l a t e d  t o  c o m m u n i c a t i o n s  w i t h  a n d  
t h r o u g h  I n d i a  a n d  s o  a l s o  t h a t  t h e  c o n t r o l  o f  t h e  s a i d  b u s i n e s s  

o f  w i r e l e s s  i n  I n d i a  a n d  o f  t h e  c o m b i n e d  u n d e r t a k i n g  i n  

I n d i a  ( e x c l u s i v e  a s  a f o r e s a i d )  s h o u l d  b e  c o n d u c t e d  b y  t h e  

a p p e l l a n t  c o m p a n y  f r e e  f r o m  i n t e r f e r e n c e  b y  t h e  C o m m u n i ­

c a t i o n s  C o m p a n y .

B y  (e )  i f  d u r i n g  t h e  p e r i o d  o f  t h i s  a g r e e m e n t  t h e  a , p p e l l a n t  

c o m p a n y  s h o u l d  d u l y  p e r f o r m  a n d  o b s e r v e  t h e  s t i p u l a t i o n s  

o n  i t s  p a r t  h e r e i n  c o n t a i n e d  t h e  C o m m u n i c a t i o n s  C o m p a n y  

w o u l d  a l l o w  t h e  a p p e l l a n t  c o m p a n y  f o r  t h e  p u r p o s e s  o f  t h e  

a g r e e m e n t  t o  u s e ,  h o l d  a n d  e n j o y  t h e  p l a n t  a n d  o t h e r  p r e m i s e s  

d e l i v e r e d  a n d  t r a n s f e r r e d  t o  i t  b y  t h e  C o m m u n i c a t i o n s  
C o m p a n y  f r e e  f r o m  a n y  i n t e r f e r e n c e  o r  d i s t u r b a n c e  b y  o r  o n  

b e h a l f  o f  t h e  C o m m u n i c a t i o n s  C o m p a n y  : p r o v i d e d  h o w e v e r  

t h a t  i f  a n y  o f  t h e  s a i d  p l a n t  o r  p r e m i s e s  s h o u l d  b e c o m e  u n ­

n e c e s s a r y  f o r  t h e  p u r p o s e  o f  t h e  c a b l e  b u s i n e s s  t o  b e  c a r r i e d  

o n  b y  t h e  a p p e l l a n t  c o m p a B y ,  t h a t  c o m p a n y  w o u l d  h o l d  a n d
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^  d i s p o s e  o f  tL ,e  s a m e  u n d e r  t L e  d i r e c t i o n s  a n d  o n  b e l i a l f
I n d ia n  R adio  o f  t h e  C o i n m i u i i c a t i o n s  C o m p a n } ^

ASD Ca b l e  . . .
CoMMUOT- T h e r e  f o l l o w e d  p r o v i s i o n s  i m p o s m g  o n  t l i e  a p p e l l a n t  

coMi>AHY, L T D . c o m p a n y  o l3l i g a . t i o n s  t o  c a r r y  o n  t l i e  b i i s i n e s B  in. I n d i a  o f  

CoamissioNER t l a e  c o m b i n e d  u n d e r t a k i n g  t o  t h e  b e s t  p o s s i b l e  a d v a n t a , g e ,  
oj? Incom e- m a i n t a i n  t l . e  p l a n t  t r a n s f e r r e d  t o  i t  i n  s a t i s f a c t o r y  c o n d i -

I’A X j iSOM BAY :

- —  t i o n  a n d  r e p a i r ,  t o  r e n e w  t h e  p l a n t  w h e n  n e c e s s a r y ,  t o  i n s u r e ,
L o^ d  h a n d  o v e r  t h e  s a m e  a n d  a n y  r e n e w a l s  t o  t h e  C o m m m i i -

c a t i o n s  C o m p a n y  i n  s a t i s f a c t o r y  c o n d i t i o n  a n d  ir e p a ir  a t  t h e  

d e t e r m i n a t i o n  o f  t h e  a g r e e m e n t .  T h e  a p p e ] lp « n t  c o m p a n y

• w a s  t o  p e r m i t  t h e  C o m m m i i c a t i o n s  C o m p a n y  t o  r e c e i v e  a n d  

r e t a i n  t h e  t o t a l  r e c e i p t s  d e r i v e d  f r o m  t li,e  c a b l e  a n d  w i r e l e s s  

t r a f f i c  o f  t h e  C o m m u n i c a t i o n s  C o m p a n y  a n d  i t s  s u b s i d i a r i e s ,  

i n c l u d i n g  t h e  c o m b i n e d  u n d e r t a k i n g ,  e m a n a t i n g  a t  a n y  p l a c e  

o u t s i d e  o f  I n d i a  a n d  a l s o  t h e  r e c e i p t s  d e r i v e d  f r o m  c a b l e  a n d  

w i r e l e s s  t r a f f i c  f o r  t h e  P e r s i a n  G u l f  a n d  I r a q  e n t r u s t e d  t o  

t h e  C o m m u n i c a t i o n s  C o m p a n y  b y  t h e  I n d i a . n  G o v e r m n e n t  

T e l e g r a p h  D e p a r t m e n t  a t  K a r a c h i ,  l e s s  r e f u n d s ,  r e b a t e s  t o  

G o v e r m n e n t s  a n d  o u t - p a y m e n t s  t o  o t h e r  a d m i n i s t i ’a t i o n s  a n d  

c o m p a n i e s .

C l a u s e  I I  p r o v i d e d  t h a t  t h e  C o m r n u i u c a t i o n s  C o m p a n . y  

s h o u l d  f o r t h w i t h  a f t e r  t h e  a p p o i n t e d  d a t e  e x e c u t e  in . f a v o u r  

o f  t h e  a p p e l l a n t  c o m p a n y  { a )  a n  u n d e r l e a s e  o f  c e r t a i n  

p r e m i s e s  w h e r e o f  t h e  C o m m u n i c a t i o n s  C o m p a n y  w e r e  t h e  

l e s s e e s ,  f o r  a  t e r m  . e x p i r i n g  o n  D e c e m b e r  3 1 ,  1 M 4 ,  a n d  a t  

a  r e n t  e q u a l  t o  t h a t  p a y a b l e  u n d e r  t h e  l e a s e  h e l d  b y  t h e  

C o m m u n i c a t i o n s  C o m p a n y ,  a n d  (6) a  l e a s e  o f  c e r t a i n  p r e m i s e s  

a t  M a d r a s  w h e r e o f  t h e  C o m m u « i c a t i o j i s  C o m p a n y  w e r e  t h e  

o w n e r s  f o r  a  t e r m  e x p h i n g  o n  t h e  s a i d  D e c e m b e r  3 1 ,  1 0 4 4 ,  

a t  a  i L o m m a l  r e n t ,  t h e  s a i d  u n d e r l e a s e  a n d  l e a s e  t o  c o n t a i n  

c l a u s e s  e n a b l i n g  t h e  C o m m u n i c a t i o n s  C o m p a . n y  t o  r e - e n t e r  

u p o n  t h e  p r e m i s e s  t h e  s u b j e c t  t h e r e o f  u p o n  t h e  • t e r m i n a t i o n  
o f  t h e  s a i d  a g r e e m e n t .

I n  p u r s u a n c e  o f  t h e  a g r e e m e n t  p o s s e s s i o n  o f  t l i e  p l a n t  a n d  

p r e m i s e s  o f  t h e  f x j m b i n e d  i i n d e r t a l d i i g  w;i,s g i v e n '  t o  t h e  
a p p e l l a n t s .
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F o x  t l i e  y e a r  1933-34 e n d e d  M a r c l i ,  31, 1934, t l i e  a p p e l l a n t s  ^  
w e x e  a s s e s s e d  b y  t l i e  I n c o m e - t a x  O f f i c e x  o f  t h e  C o m p a n i e s  i^^bian r a d i o  

C i r c l e ,  B o m b a y ,  t o  i n c o m e - t a x  o n  a  t o t a l  i n c o m e  o f  Com m um ?  

K s .  1 8 , 8 6 , 3 6 6  d e i i v e d  f r o m  b u s i n e s s  a n d  s e c u r i t i e s .  T h e  c o » I S ? , X t d .  

o n l y  q u e s t i o n  n o w  i n  d i s p u t e  w i t h ,  r e g a r d  t o  th ,e  a s s e s s m e n t  com m issioner 
i s  w h e t h e r  i n  c o m p u t i n g  t h e  p r o f i t s  o f  t h e  a p p e l l a n t s ’  b u s i u e s s  op Income- 

t h e  a p p e l l a n t s  w e r e  e n t i t l e d  t o  d e d u c t  t h e  s u m  p a y a b l e  t o  t h e  

C o m m u n i c a t i o n s  C o m p a n y  u n d e r  c l a u s e  5  (6 ) o f  t h e  a g r e e -  

m e n t ,  n a m e l y  o n e - h a l f  o f  t h e  n e t  p r o f i t s  o f  t h e  a p p e l l a n t s  f o r  

t h e  f i n a n c i a l  y e a r  i n  q u e s t i o n ,  w h i c h  w a s  s t a t e d  t o  a m o u n t  

t o  E s .  8 , 3 5 , 8 6 1 .  [The d e d u c t i o n  o f  t h e  £ 9 0 ,0 0 0  p a y a b l e  

u n d e r  c l a u s e  5  ( a )  w a s  a l l o w e d . ]

The I n c o m e - t a x  O f f i c e r  h a v i n g  r e f u s e d  t o  a l l o w  t h e  s a i d  

p a y m e n t  a s  a  d e d u c t i o n ,  t h e  a p p e l l a n t s  appealed t o  t h e  

A s s i s t a n t  C o m m i s s i o n e r  o f  I n c o m e - t a x ,  w h o  b y  h i s  o r d e r  

d a t e d  F e b r u a r y  2 2 ,  1 9 3 4 ,  h e l d  t h a t  t h e  s a i d  d e d u c t i o n  h a d  

been c o r r e c t l y  d i s a l l o w e d .

The appellants thereupon required the Commissioner of 
Income-tax to draw up a statement of the Case and refer 
it with his opinion thereon to  the High Court of Judicature 
at Bombay. The question above set out was accordingly 
referred to the High Court. The learned Judges held, that 
the question so referred must be answered in the negative.
In that Court as before their Lordships, the contention was 
that the one-half of the net profits of the appellants for the 
year in question was in the nature of rent payable under 
the agreement for the right to use the plant of the Commimi- 
cations Company in connexion with the cable business in 
India of the combined imdertaking. The Chief Justice and 
Rangnekar J. declined to  accept tha t contention.

Their Lordships have had the advantage of a learned 
argument on behalf of the appellants ; but they have found 
themselves unable to come to a conclusion different from 
that of the High Court. I t  may be admitted that, as 
Mr. Latter contended, it is not universally true to  say that 
a payment the making of which is conditional on profi.ts being 
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^  e a r n e d  c a i m o t  p r o p e r l y  b e  d e s c r i b e d  a s  a n  e x p e n d i t u r e  
i^fDiAN e a d io  i n c u r r e d  f o r  t h e  p u r p o s e  o f  e a r n i n g  s n c l i  p r o f i t s .  T l i e  t y p i c a l  

e x c e p t i o n  i s  t h a t  o f  a  p a y m e n t  t o  a  d i r e c t o r  o r  a  m a n a g e r  

0o3™ S ^ l t p .  o f  a  c o m m i s s i o n  o n  t h e  p r o f i t s  o f  a  c o m p a n y .  I t  m a y ,  b o w -  

CoM M iiioN Ea w o r t b  p o i n t i n g  o u t  t l i a t  a n  a p p a r e n t  d i f l i c n l t y  b e r e
OF I n co m e- jg  r e a l l y  c a i i s c d  b y  u s i n g  t b e  w o r d  “  p r o f i t s  ”  i n  m o r e  t l i a n .

o n e  s e n s e .  I f  a  c o m p a n y  h a v i n g  m a d e  a n  a p p a r e n t  n e t  
Lord Maugham o f  £ l 0 ,0 0 0  b a s  t b e n  t o  p a y  £ 1 , 0 0 0  t o  d i r e c t o r s  o r

m a n a g e r s  a s  t b e  c o n t r a c t u a l  r e c o m p e n s e  f o r  t b e i r  s e r v i c e s  

d u r i n g  t b e  y e a r ,  i t  i s  p l a i n  t b a t  t b e  r e a l  n e t  p r o f i t  i s  o n l y  

£ 9 ,0 0 0 . A  c o n t r a c t  t o  p a y  a  c o m m i s s i o n  a t  1 0  p e r  c e n t ,  o n  

t b e  n e t  p r o f i t s  o f  t b e  y e a r  i n u s t  n e c e s s a r i l y  b e  b e l d  t o  m e a n  

o n  t b e  n e t  p r o f i t s  b e f o r e  t b e  d e d u c t i o n  o f  t b e  c o m m i s s i o n ,  

t b a t  i s ,  i n  t b e  c a s e  s u p p o s e d ,  a  c o m m i s s i o n  o n  t b e  £ 1 0 , 0 0 0 .

T b e i r  L o r d s b i p s  d o  n o t  t b i i i k  t b a t  t b e r e  i s  i n  t b e  p r e s e n t  

c a s e  a n y  s u f f i c i e n t  g r o u n d  f o r  b o l d i n g  t b a t  t b e  s u m  i n  

q u e s t i o n  i s  o f  t b e  n a t u r e  o f  a  r e n t .  I t  i s  n e i t h e r  d e s c r i b e d  

a s  a  r e n t ,  n o r  d o e s  t b e  a g r e e m e n t  c o n t a i n  s e v e r a l  o f  t l i e  c l a u s e s

■ w b i c b  a  l e a s e  o f  p l a n t  o f  s u c b  a  c h a r a c t e r  w o u l d  

n a t u r a l l y  c o n t a i n .  C i r c u m s t a n c e s  o f  g r e a t e r  i m p o r t a n c e  a r e  

t b a t  t h e  s u m  p a y a b l e  m a y  b e  s m a l l  o r  g r e a t  o r  n o t h i n g —  

a  m o s t  u n u s u a l  f e a t u r e  i n  t b e  c a s e  o f  r e n t — a n d  t b a t  i t  i s  

i m p o s s i b l e  t o  p r e s i u n e  o r  i n f e r  t h , a t  t h e  h a l f - s h a r e  o f  p r o f i t s  

i s  b e i n g  p a i d  o n l y  a s  r e n t ,  o r  a s  a  s i m i l a r  p a y m e n t ,  i n  c o n ­

s i d e r a t i o n  m e r e l y  o f  t h e  u s e  o f  t b e  p l a n t  t b e  s u b j e c t  o f  t b e  

l i c e n c e  i n  c l a u s e  3  o f  t b e  a g r e e m e n t .  T h e  s u m  i s  i n  t r u t h  

m a d e  p a y a b l e  a s  p a r t  o f  t b e  c o n s i d e r a t i o n  i n  r e s p e c t  o f  

a  n u m b e r  o f  d i f f e r e n t  a d v a n t a g e s  w b i c b  t b e  a p p e l l a n t s  d e r i v e  

f r o m  t h e  a g r e e m e n t  a n d  n o t  a l l  o f  t h e m  c a n  b e  s h o w n  t o  

b e  o f  a  p u r e l y  t e m p o r a r y  c h a r a c t e r .  T h e  a g r e e m e n t  a s  

a  w h o l e  i s  m u c h  m o r e  l i k e  o n e  f o r  a  j o i n t  a d v e n t u r e  f o r  

a  t e r m  o f  y e a r s  b e t w e e n  t b e  a p p e l l a n t  c o m p a n y  a n d  t h e  

C o m m u n i c a t i o n s  C o m p a n y  t h a n  o n e  f o r  a l e a s e  f o r  that 
p e r i o d .  .Speaking g e n e r a l l y ,  r e c e i p t s  i n  r e s p e c t  o f  b u s i n e s s  

e m a n a t i n g  f r o m  a b r o a d  a r e  t o  b e  r e t a i n e d  b y  t h e  C o n u n u n i c a -  

t i o n s  C o m p a n y  w h i l e  r e c e i p t s  a r i s i n g  i n  I n d i a  a r e  t o  b e
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retained by the appellants and t t a t  irrespective of whether
tiie messages are sent by cable or by wireless; and the net i ĵdunRamo
projS.ts of tlie appellant company are to be divided. Nor oSi m ?
is it wholly immaterial to note that a t the date of the comSS! Lm
agreement the appellant company was, and that it apparently
still is, in some measure controlled by the Communications ô ’ income- 
^  t a x , B o m b ayCompany. —-

Their Lordships recognise the difS.culty which, may often 
exist in deciding whether expenditure not in the nature of 
capital expendituxe has been incmrred solely for the purpose 
of rt-ta.lring or earning income, profits or gains and they 
agree that it may be impossible to formulate a test which 
will always suffice to discriminate between the expenditure 
which is and which is not allowable for the purpose of income 
t a x ; but in the present case they have little hesitation in. 
coming to the conclusion tha t the proposed deduction is not 
allowable. To avoid misconception it is proper to say that 
in coming to this conclusion they have not taken the view 
that the case is governed by the decision in the Pondicherry 
R ailw ay  Go., L td . v. Incom e-tax CommissioneTy(D though 
tha t case no doubt throws light on the nature of the problem 
which has to be solved in the present case. I t  should perhaps 
be added tha t a sentence in the judgment in that case has 
been explained, if explanation was necessary, by Lord 
Macmillan in the subsequent case of W. H . E , A dam son  v.
The Union Gold Storage GompanyA^)

For the reasons above stated there Lordships will humbly 
advise His Majesty that the appeal should be dismissed with 
costs.

Solicitors for the appellants ; Messrs, E . W. Turner and 
Son s,

Solicitor for the respondent: T h e SoU(MoT) In d m  Office^
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