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Be fare Sir John Beaumont, Ghief Justice, and Mr. Justice Bangnelcar.

1936 In EE MAHADEV KRISHNA EUPJI.*
October 1

Hindu law—Practice,—Joint fam ily property—Alienation by father— Minor co. 
parcener—hilierent jurisdiction to appoint guardian of minor with power to alienate 
joint family property in which minor has an interest—Guardians and, Wards Act
{VIII of mo ) .

The High Court has power under its inherent jurisdiction, apart from the Guardians 
and Wards Act, to appoint the father a guardian of the property of a minor member 
of a jo in t  B in d u  faniily, where the minor’s property is an undivided share in the 
joint family property. The Court has also the power in a proper case to sanction 
aa alienation of the minor’s interest in the family property. The making of such 
an order will he for the benefit of the minor coparceners where the requisite facts 
are proved.

In  r& Manilal H‘urgovan^^\ Jairain Luxmon,'^^ Be Jagannath Rari
Narain Das, In  rê ^̂  and In  re Bijaykumar Singh Bud&r,'-̂  ̂ followed.

In  re, Dattairaya Qovind Haldanlcar,̂ '̂> commented on.

Semble.—Whether a similar power ought not to be vested in the mofussil Courts 
is a matter which might well engage the attention of the legislature.

P etitio n  under tlie Inherent Jurisdiction.

The petitioner Mahadeo Krislina Eupji and his two minor 
sons, Yirtanaya and Harischandra, were members of 
a joint and imdivided Hindu family. The family owned 
a hous6 in Bombay.

The petitioner and his brothers inherited the said house 
from their father and on a partition between him and his 
brothers it came to his share. The petitioner had to 
mortgage the house for making some payments to the other 
members of the family for equalisation of their shares and 
for effecting improvements in the house.

*0. C. J. Appeal No. 58 of 1936.
(1900) 25 Bom. 353, p. b . (1922) 50 Gal. 141,
(1892) 16 Bom. 634. (1931) 59 Gal. 570.
(1893) 19 Bom. 96. ck) (1932) 56 Bom. 519,



On July 1 7 ,  1 9 3 4 ,  Maliadeo executed a mortgage of tlie ^
said property to secure a sum of E,s. 3 0 ,0 0 0  and lie utilised Mahadbv
tliis sum for paying off the prior mortgage and for making in k  ’
otlier necessary payments. In February 1 9 3 0  lie created 
a second mortgage of the said property. He utilised this 
sum for meeting the necessary expenses’ of the family. In 
September 1 9 3 6  the total amount payable under the said 
mortgages and for payment to the contractor who effected 
repairs to the property amounted to Es. 3 7 , 9 9 1 - 1 0 - 6 .  He, 
therefore, agreed to mortgage the house for Es. 4 0 , 0 0 0 .

He desired to pay off all the debts on the said property out 
of the amount proposed to.be borrowed on the mortgage.

O n  S e p t e m b e r  4 ,  1 9 3 6 ,  M a h a d e v  a p p l i e d  t o  t h e  C o u r t  

u n d e r  i t s  i n h e r e n t  j u r i s d i c t i o n  f o r  a n  o r d e r  a p p o i n t i n g  h i m  

g u a r d i a n  o f  t h e  p r o p e r t y  o f  h i s  m i n o r  s o n s  V i r t a n a y a  a n d  

H a r i s c h a n d r a  a n d  a u t h o r i s i n g  h i m ,  i n t & t  alia, a s  s u c h  

g u a r d i a n  t o  e x e c u t e  a  m o r t g a g e  o f  t h e  p r o p e r t y  o n  b e h a l f  

o f  t h o s e  m i n o r s .

The petition was heard by B. J. Wadia J. on September 
1 0 ,  1 9 3 6 .  His Lordship without going into the merits, 
rejected the petition. He delivered the following 
judgment.

B. J. W adia  J. The application by the petitioner is for 
appointing him the guardian of the property of his minor 
sons, and for empowering him as such to complete an 
agreement for mortgage of certain joint family property 
including the minors’ interests therein and to execute on 
their behalf the necessary deed of mortgage or transfer 
of mortgage. The application falls wrtl^m th<̂  Tulrng of 
Ivania J. in In  re under which it was
held that it was the duty of a purchaser or a mortgagee from ' 
the manager of a joint Hindu family to inquire and satisfy : 
himself that a necessity had arisen or that there were such 
circmnstances as would entitle in law the manager to enter;;:

' (1932) 56 Boiu. 519.
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1936 i n t o  t i i e  p r o p o s e d  t r a n s a c t i o n  o n  b e h a l f  o f  t h e  j o i n t  f a m i l y  

Ma b a b e v  a n d  w t i i c h .  w o u l d  b e  b i n d i n g  o n  t h e  m i n o r  m e m b e r s  o f  t h eE.B.ISKNA, ' .
2n r &  f a m i l y .  I t  w a s  a l s o  h e l d  t h a t  i t  w a s  n o t  o p e n  t o  s u c h

p u r c h a s e r  o r  m o r t g a g e e  t o  c a s t  t h e  o b l i g a t i o n  o f  m a k i n g  

t h e  n e c e s s a r y  i n q u i r y  o n  t h e  C o u r t ,  a n d  t o  i n s i s t  t h a t  u n l e s s  

t h e  C o u r t  s a n c t i o n e d  t h e  t r a n s a c t i o n  h e  w o u l d  n o t  e n t e r  i n t o  

t h e  s a m e .  I n  p a r a g r a p h  2  o f  h i s  a f f i d a v i t }  i n  s u p p o r t  o f  t h e  

p e t i t i o n  t h e  p e t i t i o n e r  a l l e g e s  t h a t  t h e  i n t e n d i n g  m o r t g a g e e s  

r e f u s e  t o  a d v a n c e  m o n e y s  t o  h i m  u n l e s s  a n  o r d e r  o f  t h i s  C o u r t  

w a s  o b t a i n e d ,  a u t h o r i s i n g  h i m  t o  e x e c u t e  t h e  m o r t g a g e  o n  

b e h a l f  o f  h i s  m i n o r  s o n s .  T h a t  i s  p r e c i s e l y  w h a t  t h e y  c a n n o t  

a s k  f o r  u n d e r  t h e  d e c i s i o n  o f  K a n i a  J . ,  w i t h  w h i c h  d e c i s i o n  

I  a m  i n  s u b s t a n t i a l  a g r e e m e n t .  I t  i s  p o i n t e d  o u t  a t  p p .  1 1 5 9 ,  

1 1 6 0  o f  t h e  r e p o r t  t h a t  b y  a s k i n g  f o r  s u c h  a n  o r d e r  t h e  

C h a m b e r  J u d g e  i s  c a l l e d  u p o n  t o  d e p r i v e  t h e  m i n o r  o f  h i s  

r i g h t  t o  c h a l l e n g e  t h e  t r a n s a c t i o n  w h e n  h e  c o m e s  o f  a g e ,  

a n d  t h a t  t h e  C o u r t  s h o u l d  n o t  b e  “  o r d i n a r i l y  ”  c a l l e d  u p o n  

t o  m a k e  s u c h  a n  o r d e r  o n  t h e  m e r e  e x  p a r t e  s t a t e m e n t s  o f  

a n  i n t e r e s t e d  p a r t y  w h i c h  m i g h t  h a v e  t h i s  p o s s i b l e  e f f e c t .  

T h e  u s e  o f  t h e  w o r d  “  o r d i n a r i l y  ”  s h o w s  t h a t  i n  e x c e p t i o n a l  

c a s e s  s u c h  a n  o r d e r  c a n  b e  m a d e ,  a s  w a s  d o n e  i n  I n  r e  

M a n i l a l  E u r g ( m a n , ^ ^ '>  w h e r e  t h e  t r a n s a c t i o n s  o n  t h e  

a l l e g a t i o n s  c o n t a i n e d  i n  t h e  p e t i t i o n  w e r e  o b v i o u s l y  f o r  t h e  

b e n e f i t  o f  t h e  m i n o r .  S o m e  d o u b t  w a s  t h r o w n  o n  a  p o r t i o n  

o f  t h e  j u d g m e n t  o f  K a n i a  J. b y  t h e  A p p e a l  C o u r t  i n  

B a l a j i  v .  8 a d a s h i v , ^ ^ '>  b u t  w i t h  t h a t  p o r t i o n  o f  t h e  j u d g m e n t  

I a m  n o t  h e r e  c o n c e r n e d .

I t  c a n n o t  b e  s a i d  t h a t  t h e  p r o p o s e d  m o r t g a g e  t r a n s a c t i o n  

i s  o b v i o u s l y  f o r  t h e  b e n e f i t  o f  t h e  t w o  m i n o r  s o n s  o f  t h e  

p e t i t i o n e r  m e r e l y  b e c a u s e  t h e  m o r t g a g e  a m o u n t  i s  t o  b e  

a d v a n c e d  a t  a  s l i g h t l y  l o w e r  r a t e  o f  i n t e r e s t .  T h a t  c a n n o t  

t a k e  a w a y  t h e  r e s p o n s i b i l i t y  o f  t h e  f a t h e r  a s  a  m a n a g e r  t o  

d o  w h a t  i s  r i g h t  a n d  p r o p e r  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h e  

c a s e ,  n o r  t h e  r e s p o n s i b i l i t y  o f  t h e  l e n d e r  w h o  h a s ,  a c c o r d i n g

(1900) 26 Bom. 353, 3?, b. ® (1936) 38 Bom. L. R. 796 a t  p. 803.
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to tlieir Lordships of the Privy Council in the well-known ^
■case of Hunoomcmpersaud Panday v. Mussumat Babooee ivuhadev
M tmraj Koomveree>̂ '̂> “ to satisfy liimself as well as he can, in r i  ’
with reference to the parties with whom he is dealing, that b. j . '^ U ciJ. 
the manager is acting in the particular instance for the 
benefit of the estate

I may also point out here that no sanction of the Court 
was obtained when the petitioner executed a mortgage 
in 1 9 3 4  in favour of Manila! Harichand and his wife 
Narmadabai, to pay oif which the petitioner now proposes 
to raise moneys on a further mortgage for Rs. 4 0 ,0 0 0  from 
the present intending mortgagees. Why, therefore, this 
petition should also be headed in the matter of the 
suit in which the consent decree was taken I cannot 
understand.

The judgment of Kania J. referred to above has been 
uniformly followed by all the Chamber Judges.

P e r  C u r i a m .  Application rejected.

Mahadeo appealed from this order.

S i r  J a m s J i e d  K a n g a ,  for the appellant.

B e a u m o n t  C. J. This is an appeal from an order made 
by Mr. Justice B. J. Wadia in Chambers, and it raises a 
question of some importance to owners of property residing 
in Bombay. The petitionex and his minor sons are members 
of a joint Hindu family, and the petitioner is the manager.
According to the statements contained in the petition the 
petitioner has had to borrow on the security of the joint 
family property substantiial soims of money, part of them: 
being secured on existing mortgages, and part of them being 
unsecured. What he now desires to do is to laise 
of Es, 4 0 ,0 0 0  for the purpose of paying off alL f e  
debts of the joint family, and he wants to secure that sum,

(1856) 6 Moo. I . A. 393 a t p, 424
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of Rs. 40,000 by a mortgsge of joint familv property. Tliâ  
pi’oposed niOTtgagee is not willing to advance tlie monev 

In re ’ luiless an order is made by tliis Court appointing tlie
c?. J .  petitioner guardian of Ms minor sons and sanctioning the

mortgage on belialf of tlie minor sons. The learned Judge,,
without going into the merits, refused to make the order
on the authority of a decision of Mr. Justice Kania, to which 
I will refer in a moment. In my opinion earlier decisions, 
of this Court establish clearly that the Court has jurisdiction 
in a case of this sort to make the order asked for. That 
jurisdiction was established definitely by a decision of a 
full bench in In  re Manilal Eurgovan,^^'^ in which it was 
held that under its general jurisdiction, and apart from the 
Guardians and Wards Act, the High Court has power to- 
appoint a guardian of the property of a minor who is a 
member of a joint Hindu family and where the minor’s 
property is an undivided share in the family property. 
The applicant in that case also sought sanction of the Court 
for a sale of the family property in which the minor was 
interested, and that sanction was given. That decision 
confirmed a practice which had been adopted in previous 
cases : Jairam Luxmon^-'> and Re Jaganmth and
such practice has since been followed in this Court and by 
the Calcutta High Court in Hari Narain Das, In  re(̂ '> and 
In  re Bijayhimar Singh Buder '̂^h However, in the year 1932 
Mr. Justice Eaiiia in the esse of In  re Dattatraya Govind 
HaUankm<^^ stated his view that although the Court had 
jurisdiction in a case of this sort to make the order, the Court 
ought not to exercise that jurisdiction except in very special 
circumstances. The learned Judge pointed out correctly 
that the manager of a, joint Hindu family has power to sell 
or mortgage, for legal necessity or for the benefit of 
the estate, and thafc the burden is upon the purchaser or 
mortgagee to prove that the sale or mortgage fulfills those

(1900) 25 Bom. 353, r. b. (1922) 50 Cal. 141.
'2' (1892) 16 Bom, 634. <“> (1931) 59 Cal 570.

(1893) 19 Bom, 96. >6' (1932) 56 Bom. 519.
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<3o i i d i t i o n s ,  a n d  t l i e ,  I e ? i m e d  J u d g e  t o o k  t l i e  " v i e w  t h a t  t h e  ^

p u r c h a s e r  o r  m o r t g a g e e  h a d  n o  r i g h t  t o  c a s t  t h a t  o b l i g a t i o n  x i B i S T

o n  t o  t h e  C o u r t . '  I  d o  n o t  f i n d  m y s e l f  a b l e  t o  a g r e e  w i t h  ,

t h a t  r e a s o n i n g .  T h e  a t t i t u d e  o f  a  p u r c h a s e r  o r  a  m o r t g a g e e  B e a u m o n t a  j .

i s  t h a t  m i l e s s  h e  c a n  g e t  a  g o o d  t i t l e ,  h e  is  n o t  g o i n g  t o  e n t e r

i n t o  a  c o n t r a c t  o f  p u r c h a s e  o r  m o r t g a g e .  H e  d o e s  n o t  s e e k

t o  c a s t  a n y  b u r d e n  u p o n  t h e  C o u r t ; h e  m e r e l y  s a y s  t h a t  h e

i s  n o t  g o i n g  o n  w i t h  t h e  t r a n s a c t i o n  u n l e s s  h e  g e t s  a  g o o d

t i t l e .  N o w  i t  i s  v e r y  d i f f i c u l t  i n  m a n y  c a s e s  f o r  a  p u r c h a s e r

o r  a  m o r t g a g e e  t o  s a t i s f y  h i m s e l f  a s  t o  t h e  e x i s t e n c e  o f  l e g a l

n e c e s s i t y ,  o r  b e n e f i t  o f  t h e  e s t a t e .  I t  i s  v e r y  d i f f i c u l t  f o r

h i m  t o  c h e c k  t h e  t r u t h  o f  t h e  s t o r y  t o l d  t o  h i m  w h i c h  i s

a l l e g e d  t o  g i v e  r i s e  t o  s u c h  n e c e s s i t y  o r  b e n e f i t ,  a n d  n o t

• o n ly  h a s  h e  t o  d o  t h a t ,  b u t  h e  h a s  t o  p r e s e r v e  e v i d e n c e  w h i c h

w i l l  b e  a v a i l a b l e  w h e n  t h e  t r a n s a c t i o n  m a y  b e  a t t a c k e d

i n  y e a r s  t o  c o m e  b y  a  m i n o r  s o n  o f  t h e  m a n a g e r .

E x p e r i e n c e  i n  a p p e a l s  f r o m  t h e  m o f u s s i l  h a s  s a t i s f i e d  m e  

t h a t  t h i s  b u r d e n  w h i c h  i s  c a s t  o n  p u r c h a s e r s  a n d  

m o r t g a g e e s  i s  a  v e r y  h e a v y ,  a n d  o f t e n  a n  u n r e a s o n a b l e  o n e .

A  s a l e  o r  m o r t g a g e  i s  o f t e n  i m p e a c h e d  s o m e  t w e n t y  y e a r s  

a i t s r  t h e  d a t e  o f  t h e  t r a n s a c t i o n ,  a n d  i t  i s  s e t  a s i d e  

b e c a u s e  t h e  p u r c h a s e r  o r  m o r t g a g e e ,  o r  t h o s e  c l a i m i n g  

t h r o u g h  h i m ,  c a n n o t  a t  t h a t  d i s t a n c e  o f  t i m e ,  w h e n  

m a t e r i a l  w i t n e s s e s  a r e  n o  l o n g e r  a v a i l a b l e ,  d i s c h a r g e  t h e  

b u r d e n  o f  s a t i s f y i n g  t h e  C o u r t  o f  t h e  e x i s t e n c e  o f  l e g a l  

n e c e s s i t y  o r  b e n e f i t  t o  t h e  e s t a t e .  I  a m  n o t  a t  a l l  s u r p r i s e d ,  

t h e r e f o r e ,  t h a , t  l e g a l  p r a c t i t i o n e r s  i n  B o m b a y  d e c l i n e  t o  

. a d v i s e  t h e i r  c l i e n t s  t o  e n t e r  i n t o  a  t r a n s a c t i o n  w i t h  t h e  

m a n a g e r  o f  a  j o i n t  H i n d u  f a m i l y  u n l e s s  t h e y  g e t  a n  o r d e r  

o f  t h e  C o u r t ,  b i n d i n g  m i n o r  m e m b e r s ,  a n d  i t  s e e m s  t o  m e  

t h a t ,  a s  t h e  C o u r t  h a s  j u r i s d i c t i o n  t o  m a k e  a n  o r d e r  

s a n c t i o n i n g  t h e  t r a n s a c t i o n ,  i t  o u g h t  i n  a  p r o p e r  c a s e  t o  d o  

s o .  W h e t h e r  a  s i m i l a r  p o w e r  o u g h t  n o t  t o  b e  v e s t e d  i n  

m o f u s s i l  C o u r t s  i s  a  m a t t e r  w h i c h  m i g h t  w e l l  e n g a g e  t h e  ■

Bom, BOMBAY SERIES 437



Beaumont 0. J .

a t t e n t i o n  o f  t l i e  l e g i s l a t u r e .  T h e  p e t i t i o n  i n  t h i s  c a s e  

M a h a b e v  s u g g e s t s  t h a t  t h e  m o n e y  c a n  b e  o b t a i n e d  o n  m o r t g a . g e  o n  

m u c h  b e t t e r  t e r m s  i f  a n  o r d e r  o f  t h e  C o u r t  i s  o b t a i n e d ,  t h a n  

w o u l d  b e  t h e  c a s e  i f  a n  o r d e r  i s  n o t  o b t a i n e d .  T h e r e f o r e  

t h e  m a k i n g  o f  t h e  o r d e r  m a y  w e l l  b e  f o r  t h e  b e n e f i t  o f  t h e  

m i n o r s ,  a n d ,  i f  t h e  r e q u i s i t e  f a c t s  a r e  p r o v e d ,  i n  m y  o p i n i o n  

t h e  J u d g e  s h o u l d  n o t  h e s i t a t e  t o  m a k e  t h e  o r d e r .  B u t  

u n d o u b t e d l y  a  J u d g e  h a s  t o  e x e r c i s e  g r e a t  c a r e  i n  s e e i n g  t h a t  

t h e  c a s e  i s  a  p r o p e r  o n e .  A s  M r .  J u s t i c e  I v a n i a  p o i n t s  o u t .  

t h e  e v i d e n c e  o f  t h e  m a n a g e r  h i m s e l f  i s  g e n e r a l l y  i n t e r e s t e d , ,  

a n d  i t  m a y  n o t  a l w a y s  b e  e a s y  t o  c h e c k  ; b u t  i f  t h e  C o u r t  

i s  n o t  s a t i s f i e d  t h a t  t h e  t r a n s a c t i o n  i s  r e a l l y  f o r  t h e  b e n e f i t  

o f  t h e  m i n o r ,  i t  o u g h t  t o  r e f u s e  i t s  a s s e n t .

I n  t h e  p r e s e n t  c a s e  t h e  l e a r n e d  J u d g e  h a s  n o t  g o n e  i n t o  

t h e  m e r i t s ,  a n d  t h e r e f o r e  I  t h i n k  t h e  c a s e  w i H  h a v e  t o  g o  

b a c k  t o  h i m ,  a n d  I  w i l l  o n l y  o b s e r v e  t h a t  I  d o  n o t  t h i n k  

t h a t  t h e  e v i d e n c e  a s  i t  s t a n d s  i s  s u f f i c i e n t  t o  j u s t i f y  t h e  

C o u r t  i n  m a k i n g  a n  o r d e r .  I t  c a n  u n d o u b t e d l y  b e  

c o r r o b o r a t e d  b y  e v i d e n c e  f r o m  t h e  p e r s o n s  t o  w h o m  m o n e y  

i s  s a i d  t o  h a v e  b e e n  p a i d  b y  t h e  m a n a g e r ,  a n d  b y  f u r t h e r -  

i n q u i r y  i n t o  o n e  i t e m  o f  R s .  3 , 1 0 0 ,  w h i c h  s e e m s  t o  b e  

a  l i a b i l i t y  i n c u r r e d  b y  t h e  m a n a g e r  i n  n o t  p a y i n g  o v e r  

a  l e g a c y .  I  o n l y  m a k e  t h o s e  o b s e r v a t i o n s  i n  o r d e r  n o t  t o  

m i s l e a d  t h e  l e a r n e d  J u d g e  o f  t h e  C o u r t  b e l o w  i n t o  t h i n k i n g  

t h a t  w e  a r e  s a t i s f i e d  o n  t h e  e v i d e n c e  a s  i t  s t a n d s .  O n  t h e  

g e n e r a l  q u e s t i o n ,  h o w e v e r ,  I  a m  q u i t e  s a t i s f i e d  t h a t  t h i s  

i s  a  t y p e  o f  c a s e  i n  w h i c h  t h e  l e a r n e d  J u d g e  o u g h t  t o  m a k e  

a n  o r d e r  i f  h e  i s  s a t i s f i e d  t h a t  t h e  e v i d e n c e  s h o w s  t h a t  

t h e  m o r t g a g e  w i l l  b e  o n e  f o r  t h e  b e n e f i t  o f  t h e  m i n o r . .  

T h e  c a s e  w i l l  t h e r e f o r e  b e  r e f e r r e d  b a c k  t o  b e  d i s p o s e d  

o f  o n  t h e  m e r i t s .  C o s t s  o f  t h e  a p p e a l  w i l l  b e  c o s t s  i n  t h e  
p e t i t i o n .

R a n g j t e k a e  J .  T h i s  i s  a n  a p p e a l  i n  a  p e t i t i o n  p r e s e n t e d  

b y  a  H i n d u  f a t h e r  f o r  b e i n g  a p p o i n t e d  a  g u a r d i a n  o f  t h e '  

u n d i v i d e d  s h a r e  o f  h i s  t w o  m i n o r  s o n s  i n  a  j o i n t  f a m i l y ^
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and for obtaining the sanction of the Court to the proposed 
mortgage of a joint family propei'ty in which he as well as 
the sons are equally interested. The matter came before 
the learned Chamber Judge, who, without going into the Rang^ari. 
merits, and relying on the decision of Mr. Justice Kania in 
In  re Dattatraya Govind HaldankarM'^ refused to entertain the 
application. The question is of some importance, and the 
question is, whether this Court has, apart from the provisions 
of the Guardians and Wards Act, inherent jurisdiction to 
appoint a guardian in the case of members of a joint family 
consisting of a father and his minor sons possessed of joint 
family property, and to sanction a transaction by way of 
sale or mortgage of the joint family property in a proper 
case. It is well established that under the Guardians andm
Wards Act a guardian cannot be appointed of the undivided 
interest of a minor in coparcenary property. Long before 
1 9 0 0  the practice in this Court was to entertain such 
applications, and it was recognised that this Court, which 
has inherited the jurisdiction of the Supreme Court, was. 
not limited in such cases by the provisions of the Guardians 
and Wards Act, and had inherent jurisdiction to appoint 
guardians in such cases, and to sanction a transaction 
either by way of mortgage or sale in the case of joint family 
properties, where minors were concerned, if  the transaction 
was for the benefit of the minors. Some doubt was felt 
in 1 9 0 0  as .regards the correctness of this practice. The 
matter then was referred to a full bench in In  re Manilal 
Hwgovan,(^'> and the decision of the full bench was that 
under its general jurisdiction, and apart from the Guardians 
and Wards Act, the High Court has power to appoint 
a guardian of the property of a minor who is a member 
a joint Hindu family and where the minor’s property is an 
undivided share in the family property, and the Court has.

(1932) 56 Bom. 519. (1900) 25 Bom. 35»,
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1936 jurisdiction to sanction an alienation by the father or tlie 
manager of a joint family where the Court was satisfied 
that the transaction was for the benefit of the minor. Since 
that decision the practice on the Original Side has 
uniformly been to recognise the jurisdiction of the Court 
in these matters^ and in proper cases to make such orders. 
I  myself remember, ever since I have been in this Court, 
such orders being made without any objection being raised to 
the jurisdiction of the Court. I n  1 9 3 2 ,  however, Mr. Justice 
Ivania seemed to cast some doubt upon the correctness 
of this practice in In  re Dattatraya Govind Haldankar 
and I am told, since then the practice has been to refuse to 
accept petitions praying for the appointment of the father 
or a manager as a guardian of his minor son’s interest in 
joint family property, and to decline to saiiption such 
transactions without considering the merits of the case. 
When I was Chamber Judge this decision was mentioned, 
and in one or two cases which first came before me I felt 
some doubt. about the correctness of the observations of 
my brother Ivania. The question, therefore, is whether 
this new practice is justified. Apart from any thing el̂ ê  
I think, we are bound by the decision in In  re Manilal 
Hurgovan,^^') and I see no objection to our following the 

' rule established by that decision. Not only, as I said, that 
the rule laid down in that case was followed by this Court 
until Mr. Justice Kania’s decision, but it has been also 
followed in Calcutta, and latterly, in the Allahabad High 
Court. I need not refer to the cases which were cited before 
us by Sir Janishedji Kanga on behalf of the appellant.

I have now carefully considered Mr. Justice Kama’s 
decision and I do not find anyi:hing in it contrary to the 
rule established in In  re Manilal HurgovanJ^) The 
learned Judge concedes that the Court has inherent 
jurisdiction to appoint a Hindu father, or a manager of

«  (1932) 66 Bom. 519. ’ (1900) 25 Bom. 353, f. b.
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a joint family, guardian of tlie undivided interest of the 
minor coparceners in the joint property. He then lays 
down t h a t t h e  Court should not be ordinarily called upon 
to ma-ke such an order on the mere ex parte statements of 
an interested party'” . As I understand the judgment, 
,all that the learned Judge says is that such orders should 
not be made in every case. I agree. But if the judgment 
means that the Court should not and cannot entertain 
such application, then, I am not, with respect, prepared 
to accept the decision. It is true that in one place the 
learned Judge has observed that it will be wrong to entertain 
applications of this nature for two reasons, the first being 
that according to the decision of the Privy Council in the 
well-known case of Hunoonianpersaucl Panday v. Mussumat 
Babooee M%nraj Kooniveree^ '̂> it is the duty of a purchaser 
or mortgagee or any one who wants to deal with joint family 
property to see that a legal necessity exists, and that 
.moneys are requhed for ‘a legal necessity or for the benefit 
of the estate. That, undoubtedly, is correct, and many 
transactions take place which are not challenged, where 
the burden, which is placed upon a purchaser or mortgagee 
in'such cases, is completely discharged without the parties 
‘Coming to Court. The second reason,—and that seems to 
be his principal reason,—is that a purchaser has no right 
to impose upon the Court the burden of satisfying itself 
that the transaction is one which is warranted by Hindu 
law. But I am unable to see on what principle a Hindu 
father, or the manager of a joint Hindu family, should be 
deprived of the right to come to Court and ask the 
to adjudicate upon the merits of the application on tlie 
ground that the transaction is for the benefit of his minor 
sons or minor members of the &mily, and that if the 
transaction was not sanctioned the other party to the 
transaction refuses to complete. With great respect to

(1856) 6 Moo. I. A. 3SS.

M a h a d e v  
K hishka , 

III re

Eangnehar J.
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t h e  l e a r n e d  J u d g e ,  I  t h i n k  i t  i s  w r o n g  t o  s a y  t h a t  

M a h a d e v  t h e  p u r c h a s e r  i s  c a s t i n g  a n y  b u r d e n  o n  t h e  C o u r t .  T h e
K e i s h n a , . , , , i  t  . •  . 1

I n  re  p u T c h a s e r  IS n o t  a  p a r t y  t o  s u c J i  a p p l i c a t i o n s  a t  l e a s t

R a n ^ ^ a r  j .  O r d i n a r i l y ,  a n d  i t  i s  a  m a t t e r  o f  p e r f e c t  i n d i f f e r e n c e  t o  h i m

w h e t h e r  t h e  t r a n s a c t i o n  i s  s a n c t i o n e d  o r  n o t .  H e  i s  e n t i t l e d  

t o  s a y  t h a t  u n l e s s  t h e  v e n d o r  o r  m o r t g a g o r  o b t a i n s  a n  o r d e r  

s a n c t i o n i n g  t h e  t r a n s a c t i o n  h e  w o u l d  n o t  c o m p l e t e ,  a n d  t h a t  

i s  a l l .  T h e n  a s s u m i n g  t h a t  i t  i s  a  b u r d e n  o n  t h e  C o u r t , .  

I  d o  n o t  s e e  w h y  t h e  C o u r t  s h o u l d  f i g h t  s h y  o f  d i s c h a r g i n g  

o r  b e a r i n g  t h a t  b u r d e n .  T h e r e  a r e  m a n y  b u r d e n s  i m p o s e d  

o n  t h e  C o u r t ,  a n d  o n e  m o r e ,  I  d o  n o t  t h i n k ,  w o u l d  a f f e c t

t h e  p o s i t i o n .  E x p e r i e n c e ,  o n  t h e  o t h e r  h a n d ,  s h o w s  c l e a r l y

t h a t  s u c h  a  p r a c t i c e  i s  a  w h o l e s o m e  p r a c t i c e .  I t  i s  q u i t e  

t r u e  t h a t  a  p u r c h a s e r  i s  a b l e  t o  l o o k  a f t e r  h i m s e l f  a b o u t  t h e  

n e c e s s i t i e s  o f  t h e  t r a n s a c t i o n  a t  t h e  t i m e  t h e  t r a n s a c t i o n  

t a k e s  p l a c e .  B u t  w h a t  w o u l d  h a p p e n  s a y  a f t e r  t w e n t y  

y e a r s  a f t e r  t h e  t r a n s a c t i o n  1 I s  i t  t o  b e  e x p e c t e d  t h a t  h e  

o r  h i s  s u c c e s s o r s  w o u l d  a l l  t h e  t i m e  c a r r y  e v i d e n c e  w i t h  

t h e m  s o  a s  t o  d i s c h a r g e  t h e  b u r d e n  w h e n  t h e  q u e s t i o n  a r o s e  

a f t e r  t h e  l a p s e  o f  a  c o n s i d e r a b l e  i n t e r v a l  I  T h e r e  a r e  

m a n y  c a s e s  w h i c h  c o m e  b e f o r e  u s ,  w h i c h  s a t i s f y  u s  a s  t o  

t h e  n e c e s s i t y  o f  h a v i n g  a  r u l e  t o  t h i s  e f f e c t  n o t  o n l y  i n  t h i s  

C o u r t ,  b u t  e v e n  i n  t h e  m o f u s s i l .  F o r  t h e  m o m e n t  I  a m  n o t  

c o n c e r n e d  w i t h  t h e  m o f u s s i l ,  b u t  i f  I  h a v e  j u r i s d i c t i o n  i n

t h i s  C o u r t ,  I  s e e  n o  r e a s o n  o r  p r i n c i p l e  w h y  I  s h o u l d  d e c l i n e

i t .  I  a g r e e  t h e r e f o r e ,  t h a t  t h e  l e a r n e d  J u d g e  s h o u l d  n o t  

h a v e  r e j e c t e d  t h e  a p p l i c a t i o n  o n  t h e  g r o u n d  t h a t  h e  h a d  n a  

j u r i s d i c t i o n  t o  e n t e r t a i n  i t .  T h e  m a t t e r  m u s t  b e  r e f e r r e d  

b a c k  t o  h i m  t o  b e  d i s p o s e d  o f  o n  t h e  m e r i t s ,  a s  p r o p o s e d  in_ 

t h e  j u d g m e n t  j u s t  d e l i v e r e d .

C a s e  r e f e r r e d  b a c k .

A t t o r n e y s  f o r  a p p e l l a n t ; M e s s r s .  M u l l a . d  M u l h .

B . K . D .


