
w o u l d  b e  u n f a v o u r a b l e  t o  t h e  r e s p o n d e n t ,  a n d  t h a t ,  i n  

S t o a t  C otton  c o n s e q u e n c e ,  m i s c o n d u c t  b y  c o m p l i c i t y  i n  t h e  t l i e f t  o f  s o m e
Spinning AffD „ . . . .  ,  „ . ,  . .

W e a v in g  s e r v a n t  o r  s e i v a n t s  o f  t h e  r e s p o n d e n t  m a y  b e  l a u i y  i n i e r r e d  
m i l l s L tiv. r e s p o n d e n t ’ s  e v i d e n c e .  I t  i s  u r m e c e s s a r y  t o  r e f e r

a p p e l l a n t s ’ o t h e r  c o n t e n t i o n s ,  b u t ,  e x c e p t  a s  t o  t h e  

lO B In d ia  u n e x p l a i n e d  a b s e n c e  o f  t h e  p o l i c e m a n ,  w h o  i s  s a i d  b y  E o h e a d  

l o r d  Thanicerton  t o  h a v e  c h e c k e d  t h e  o f f s i d e  o f  t h e  t r a i n  a t  A r r a h ,  t h e i r -  

L o r d s h i p s  w e r e  n o t  s e r i o u s l y  i m p r e s s e d  b y  t h e  a p p e l l a n t s ’ 

c r i t i c i s m s  a s  t o  t h e  n o n - p r o d u c t i o n  o f  w i t n e s s e s  b y  t h e  

r e s p o n d e n t ,  i n c l u d i n g  D e v r a j ,  V i r a  a n d  o t h e r s .

T h e i r  L o r d s h i p s  w i l l  t h e r e f o r e  h u m b l y  a d v i s e  H i s  M a j e s t y  

t h a t  t h e  a p p e a l  s h o u l d  b e  a l l o w e d ,  t h a t  t h e  j u d g m e n t  a n d  

d e c r e e  o f  t h e  H i g h  C o u r t  s h o u l d  b e  s e t  a s i d e  a n d  t h a t  t h e  

d e c r e e  o f  t h e  S u b o r d i n a t e  J u d g e  s h o u l d  b e  r e s t o r e d ,  t h e  

a p p e l l a n t s  t o  h a v e  t h e  c o s t s  o f  t h i s  a p p e a l  a n d  t h e i r  c o s t s  

i n  t h e  H i g h  C o u r t .

S o l i c i t o r s  f o r  t h e  a p p e l l a n t s  : M e s s r s .  L a t t e y  a n d  D a w e ,

S o l i c i t o r  f o r  t h e  r e s p o n d e n t : T h e  S o l i c i t o r ,  I n d i a  O f f i c e .
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P B I V Y  C O U N C I L .

# THE TATA HYDRO-ELECTRIC AGENCIES, LTD., BOMBAY, A p p e l l a n t s  

1937 t'. THE OOMISSIONBE 03? INCOME TAX, BOMBAY PRESIDENCY AND
March 12 ADEN, R e s p o n d e n t .

[On Appeal from the High Court at Bomhay]

Indian Income-tax Act {X I of 1922), section 10 (2) {ix)—Payments made in p^muance 
of obligations incurred in acquiring a business, whether may be dedmted from profits- 
of business in ascertaining assessable income.

WKere an oHigation to make payments is undertaken in consideration of the 
acquisition of the riglit to earn profits, that is of the right to conduct the businessj, 
and not for the purpose of producing profits in the conduct of the business, tls©

r^Presem: Lord Russell of KiUowen, Lord MacmiUau and Sir John Wallis.



payments cannot be deducted in estimating the profits of the business under 1937
section 10 {2) {ix) of the Income-tax Act, 1922. H ^ e o

Pondicherry Railway Co77ipany v .  Income-iax C om m issioner,d is t i n g u is h e d .  E l e c t r ic
A g e n c ie s , L t d .

Commissioner of hicome Tax, Bombay,-V. G, 31 acdonaU d; C o.,ddscnssed. v.

Test in Robert Addie <& Sons' Collieries, Ltd. v. Commissioners o f Inland Commissiohbe ■
R e v e n u e ,applied. o f IjrC0MB-T.is,

B o m b a y

A p p e a l  ( N o . 4 6  o f  1 9 3 6 )  f r o m  a  j u d g m e n t  o f  t h e  H i g l i  

C o u r t  ( M a r c l i  2 7 ,  1 9 3 5 )  o n  a  R e f e r e n c e  b y  t h e  C o m m i s s i o n e r  

o f  I n c o m e - t a x  u n d e r  s e c t i o n  6 6  o f  t h e  I n d i a n  I n c o m e - t a x  

A c t ,  1 9 2 2 .

B y  an agreement dated September 2 4 ,  1 9 1 9 ,  between 
the Tata Power Co. Ltd. and Tata & Sons Ltd,, Tata & Sons 
Ltd. were appointed managing agents of Tata Power Co.
Ltd. for 4 1  years on terms that they should receive 
a commission of 10 percent, on the net profits of the 
company, subject to a minimum of Rs. 5 0 ,0 0 0  whether the 
company made any profits or not, and other allowances.
’The agency was assignable and the company was bound, 
in the event of assignment, to recognize and, if required 
to do so, to enter into an agreement with the assignee on 
the same terms as their agreement with Tata Sons Ltd.

On October 1 5  and 1 9 ,  1 9 2 6 ,  Tata Sons Ltd. entered 
into agreements with I) and T respectively under 
which D and T lent money to Tata Power Ltd. on terms 
that, in addition to interest, they were each to receive under 
their respective agreements 2 annas in the rupee in all the 
commission and remuneration (other than offi.ce allowances) 
earned by Tata Sons Ltd. under their agreement with Tata 
Power Co. Ltd.

O n  N o v e m b e r  2 1 ,  1 9 2 9 ,  T a t a  S o n s  L t d .  a s s i g n e d  t h e i r  

r i g h t s  a n d  i n t e r e s t s  u n d e r  t h e i r  a g r e e m e n t  w ifc h  T a t a  P o w e r  

C o . L t d .  t o  t h e  a p p e l l a n t  c o m p a n y ,  s u b j e c t  t o  t h e i r  o b l i g a ­

t i o n s  t o  D  a n d  T, f o r  a  c a s h  p a y m e n t  o f  R s .  2 7 ,2 5 5 0 0 0  a n d  

s h a r e s  o f  t h e  n o m i n a l  v a l u e  of Rs. 2 7 ,2 5 ,0 0 0 ^
(1931) L. R. 58 I  A. 239, s. c. 54 Mad. 691.
(1934) 37 Bom. L. R. 126, s. c. 7 I. T. C. 466.
(1924) S. C. 231 at p. 235.
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^  O n  D e c e m b e r  1 7 ,  1 9 2 9 ,  T a t a  P o w e r  C o .,, h a v i n g  b e e n

t i t a H y d e o - r e q u e s t e d  t o  d o  s o ,  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  t h e '  

a p p e l l a n t  c o m p a n y  o n  t h e  t e r m s  o f  t h e  a g r e e m e n t  w i t h  

T h e  T a t a  S o n s  L t d .  a n d ,  o n  F e b r u a r y  2 3 ,  1 9 3 2 ,  t h e  a p p e l l a n t  
Com iissioKEa c o m p a n y  e n t e r e d  i n t o  a n a e r e e n i e n t  w i t h  D ,  a .n d , o n  M a y  1 9 ,

0]?:Ik c o m e -t a x , r  j  t • • , < r  n  j. j p
■ Bom bay 1 9 3 2  ̂ a i l  a g r e e m e n t  w i t h  t h e  a d m m i s t r a t o r  o i  -ciie e s t a t e  o f  

T  o n  t h e  t e r m s  o f  t h e  a g r e e m e n t s  b e t w e e n  t h e m  a n d  T a t a  

S o n s ,  L t d .

D u r i n g  t h e  y e a r  e n d i n g  D e c e m b e r  3 1 ,  1 9 3 2 ,  t h e  a p p e l l a n t  

c o m p a n y  r e c e i v e d  f r o m  t h e  T a t a  P o w e r  C o .  L t d .  

E s .  5 , 1 7 , 2 8 8  a s  c o m m i s s i o n  a n d  p a i d  R s .  1 , 2 9 , 3 2 2  t o  D  a n d  

t h e  a d m i n i s t r a t o r  o f  T ’ s  e s t a t e  i n  e q u a l  m o i e t i e s  a n d  c l a i m e d  

t h a t  t h e s e  p a y n i e n t s  w e r e  d e d u c t a b l e  f r o m  t h e i r  p r o f i t s  

m i d e r  s e c t i o n  1 0  (2) (ix) o f  t h e  I n d i a n  I n c o m e - t a x  A c t .

1937 Needham, K. 0., Reginald Hills a n d  RalpJi ParikJi, f o r
26 and a p p e l l a n t s .  T h e  q u e s t i o n  i s  w h a t  e x a c t l y  t h e  m o n e y

■ w a s  p a i d  o u t  f o r .  T h a t  i s  t h e  f u n d a m e n t a l  q u e s t i o n ,  

w h i c h  d i s t i n g u i s h e s  t h e  c a s e s .  I t  i s  s u g g e s t e d  b y  t h e  

• r e s p o n d e n t  t h a t  w h a t  a c t e d  o n  t h e  m i n d  o f  t h e  I n c o m e - t a x .  

o f f i c e r  w a s  t h e  t a k i n g  o v e r  o f  t h e  b u s i n e s s  b y  t h e  a p p e l l a n t  

c o m p a n y  a n d  t h a t  i t  c a n n o t  b e  s a i d  t h a t  p a y m e n t s  m a d e  

w h e n  t h e  n e w  c o m p a n y  w a s  i n  t h e  s a d d l e  c a n  b e  d e d u c t e d ,

R e f e r e n c e  w a s  m a d e  t o  Commissioner of Income-tax,. 
Bombay v .  0 .  Macdonald d  CoS^ ;̂ Pondicherry Railway 
Company v .  Income-tax Commissioner -̂'̂  a n d  The Bharat. 
Insurance Co, v ,  Income-tax Commissioner.^^’

T h e  q u e s t i o n  m a y  b e  l o o k e d  a t  i n  t h i s  w a y  : H a s  t h e  

o t h e r  p e r s o n  a  s h a r e  i n  t h e  p r o f i t s ,  is  h e  a  c o - o w n e r ,  s o  t o  

s a y ,  i n  t h e  p r o f i t s  ?

In Last Y .  London Assurance C o r p o r a tio n t h e  v i e w  o f  

t h e  m a j o r i t y  w a s  t h a t  t h e  s h a r e - h o l d e r s  h a d  p u r c h a s e d  

a  p o r t i o n  o f  t h e  p r o f i t s .  .

(1934) 37 Bom. L. R. 126, s. c. (1933) L. B. 611. A. 4K
„  I - T -  C .4 6 6 . * s .  c . 15 L a L . 2 2 4 .

(1931) li. E. 58 I. A, 239, s, c.54 Mad. 691. (1885) 10 App. Gas. 438.
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Bejoy Singh Didhuria v .  Income-tax Commissimer^ '̂> w a s  ^  

a  c a s e  o f  a s s i g n m e n t  o f  i n c o m e .  I t  i s  f a r  r e m o v e d  f r o m  t h e  t^^ta H yd ro -  

c a s e  h e r e .  H e r e  t h e r e  i s  n o  a s s i g m n e n t  o f  a  p a r t  o f  t h e  a q S c i S ^ L d .  

p r o f i t s .  T h e  m o n e y  p a i d  o u t  w a s  f r o m  t h e  c o m p a n y ’s  

e a r n i n s s .  I t  w a s  p a i d  o u t  a s  a  n e c e s s a r y  e x p e n d i t u r e  i n  Co»imissioneb
• T. • n  - J.TL,' J.1 n  .  OF IITOOM33-TAX,

c a r r y i n g  o n  t h e  b u s i n e s s .  O n e  o i  t h e  t h i n g s  t h e  a p p e l l a n t  Bombay 

h a d  t o  d o  w a s  t o  n e g o t i a t e  l o a n s  a n d  p r o v i d e  f i n a n c i a l  a s s i s t ­
a n c e .  A  b u s i n e s s  i s  a  c o n t i n u o u s  t h i n g  a n d  i s  a s s e s s e d  a s  

o n e  t h i n g .  I t  i s  t h e  p r o f i t s  of t h e  b u s i n e s s  t h a t  i s  a s s e s s e d .

M a n y  t h i n g s  h a v e  t o  b e  d o n e  i n  a  b u s i n e s s .  E x p e n d i t u r e  

h a s  t o  b e  i n c u r r e d .  O n e  c a n n o t  a t t r i b u t e  i t e m s  o f  

e x p e n d i t u r e  t o  a  p a r t i c u l a r  p r o f i t .  T h e  m o n e y  w a s  l a i d  o u t  

b y  t h e  a p p e l l a n t  c o m p a n y  t o  e n a b l e  i t  t o  m a k e  a  p r o f i t .

T h e  d i f f e r e n c e  b e t w e e n  t h e  I n d i a n  A c t ,  s e c t i o n  1 0 ,  a n d  

t h e  E n g l i s h  A c t  o f  1 9 1 8 ,  S c h e d u l e  D ,  R u l e  3 ,  i s  m e r e l y  

a  d i f f e r e n c e  i n  w o r d s .  T h e  e f f e c t  i s  t h e  s a m e .

R e f e r e n c e  w a s  m a d e  t o  D o w e l l  ( 9 t h  e d . ) ,  p .  4 8 0 ,  Usher's 
Wiltshire Brewery, Limited v. B r u ce , Br i t i sh  Insulated 
and Helshy Gables v .  Atherton

[Lord Russell referred to Mallett v. Staveley Goal and 
Iron GoM')]

Needham, c o n t i n u i n g ,  r e f e r r e d  t o  Strong <& Go. Limited 
V. W o o d i f t e l d y ^ ' )  T h e  b u s i n e s s  o f  t h e  a p p e l l a n t  c o m p a n y  

c o m p r i s e s  t h e  f a c i l i t y  o f  r a i s i n g  l o a n s  t o  f i n a n c e  t h e i r  p r i n c i ­

p a l s .  T a t a  S o n s  c o u l d  h a v e  d e d u c t e d  t h e  a m o u n t  t h e y  

p a i d  t h e  l e n d e r s  f r o m  t h e  r e m u n e r a t i o n  t h e y  r e c e i v e d  f r o m  

T a t a  P o w e r  C o .

[Lord Macmillan referred t o  Moore v. Stewarts Lloyds,
LtdMy]

Needham, continuing; referred to Moss' Em'pireSy Ltd. Y.
Inland Revenue Scottish

(1933) L. B. 60 LA. 196, [1928X2 E. B. 405.
s. c. 60 Cal. 1029, p. c. [1906] A. C. 448.

[1915] A. C. 433. (1906) 6 T. G- 50L
•«U1926] A. C. 205 at pp. 210, 2U. (1936) S. 0. 53L
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^  Tliere must be a connecting link between tlie payments
T a t a  h y d b o -  and tbe makina of profits and there is one here. There is

*RiT̂'KC1T'RJfl
A g e n c i e s ,  L t d .  nothing in the case to suggest that the appellants were 

The stepping out of their business. This was something done 
o?iNcSSS normal scope of the business of Taia Sons. The

Bombay next question is whether on the transfer by Tata Sons to the 
appellants, the appellants could make the deduction. 
They are being assessed on the same business. Referred to
section 26, Income-tax Act. There is no provision in the
Act fox treating the business as a change of business.

There are ample facts on which it can be found that the 
expenditure was necessarily incurred for the purpose of 
earning profits.

Hull, for the respondent. I do not rely on the PGndicJim'y 
casê i) as covering the question here. The first step is to 
consider the nature of the obligation under which the dis­
puted disbursement was made. Secondly the purpose for 
which the paying company entered into the obligation.

In answering the first question, it is irrelevant to consider 
the position of the appellant’s predecessors, Tata Sons. 
The agreement between Tata Sons and the appellants was 
3 years after the agreement between Tata Sons and Dinshaw. 
The appellants bought the agency. They made a payment 
in cash and an allotment of shares and took over the liability 
to D and T, At that stage there was no relationship between, 
the appellants and D and T. In 1932 they came under 
obligations to D and T. This was a new obligation. The 
answer, then, to the question under what obligation they 

; had to pay D and T must be because they had covenanted to 
do so in 1932. The appellants entered into the agreement 
with D and T because they undertook to release Tata Sons. 
That is all we know about it and one is not entitled to 
speculate on any other reasons there may have been. Con­
sideration of the motives under which Tata Sons entered

/ I ' (1931) L. B. 581. A. 239, s. c. 54 Mad. 691.
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into agreements witK D and T ,  therefore, become irrelevant. ^
The appellants did not undertake the obligation, with the tata Hydbo- 

object of providing fnnds for Tata Power Co. They nnde|:- AsEmSl'L'rD. 
took the obligation as necessary to enable them to acquire 
the agency.. They would not have got the business unless opSooSetS 
they undertook the obligation. They did not pay D and T Bombay ’ 
in order to get the commission, but to get the business which 
earned the commission. Reference was made to Commis­
sioners of Inland Revenue v. Paterson

In Moore v. Stewarts <& Lloyds, LtdŜ '> (supra) there was 
a finding of fact that the payments were made for the purpose 
of earning profits. That distinguishes the case from the 
case here. The Pondicherry case decided that a payment 
which depended on the making of profits was not a payment 
to earn profits. The converse was not considered.
Eeference was also made to Union Cold Storage Ltd. v.
Adamson^^') and Bejoy Singh Dudhuria v. Income-tax 
Commissioner^^'^ which was referred to in Currimbhoy 
Ehrahim Baronetcy Trustees v. Income-tax Commissioners^^

Needham, K . C., in reply. On the facts of this case the 
loan was raised once and for all in 1926, but the effects 
of the loan remain on the business and its profit earning 
capacity and the loan cannot be put out of the picture.
The payments by Tata Sons to D and T were trading
payments. The appellants on buying the business find 
themselves in a position of having to meet a revenue.
The benefit of the loan goes on : Inland Revenue v. FalMrh 
Iron GoŜ '̂

The judgment of the Judicial Committee was delivered by
L o rd  M a c m illa n . The appellants are a private limited 

company who carry on the business of'managing agents 
of the Tata Power Company Limited and of certain other

(1924) 9 T. C. 163. <« (1933) L. E . 60 L A. 190, S. o. 60 Cal
(1906) 6 T. C. 501. 1029.
(1930) 16 T. 0. 293, s. c. (1934) L. R, 61 I. A. 209, s. o. 58 Bora. 317.

U i  L. T. 140. (1933) 1 7 T .a 6 2 5 .
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^  hydro-electric companies in India. They acquired this- 
tata Hydro- ageEcy business from their predecessorsj Tata Sons Limited  ̂
Ageijcibs, Ltd. under an assignment dated November 21, 1929, whereby 

Tata Sons Limited transferred to the appellants their whole 
rights and interest as agents of the hydro-electric companies.

Bombay ' mider theix subsisting agreements with these companieSj 
Zoj-cJ but subject̂  as to their rights and interest nnder their

agreement with the Tata Power Company Limited, to their 
obligations under two agreements with F. E. Dinshaw 
Limited and Eichard Tilden Smith respectively. The 
assignment was declared to be to the intent that the 
appellants should thenceforth be and act as the agents of 
the hydro-electric companies and be entitled to all benejS,ts 
and advantages contained in and conferred by the agree­
ments between Tata Sons Limited and these companies 
and should perform and be bound by all the obligations 
and duties thereby imposed, and further that the appellants 
should receive all commissions and other remuneration to 
which Tata Sons Limited were entitled thereunder. The 
appellants for their part covenanted to carry out and 
perform the terms and conditions of the agreements with 
F. E. Dinshaw Limited and Richard Tilden Smith and to 
indemnify Tata Sons Limited against any consequences of 
the non-observance thereof. They-further imdertook, if so 
required, to enter into separate agreements in their own 
names with F. E. Dinshaw Limited and Bichard Tilden 
Smith in the same terms.

Under the agency agreement between Tata Sons Limited 
and the Tata Power Company Limited, which was dated 
September 24, 1919, and the benefit of which the 
appellants thus acquired, the remuneration of Tata Sons 
Limited for their services consisted of a commission of 10 
per cent, on the annual net profits of the Tata Power 
Company Limited, with a minimum of Rs. 50,000 whether 
that company should make any profits or not, and they 
were also entitled to have their expenses reimbursed. In
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return for this remuneration Tata Sons Limited midertook 
to use tlieir best endeavours to promote the interests of ta t a  h y d e o - 

the Tata Power Company Limited. The agreement was Agencies, ltd. 
d e c la r e d  to be assignable and the Tata Power Company thj.
Limited undertook to recognise any assignees as their o°x?oS ? tas 
a g e n t s  and, if required, to enter into an identical agency Bombay ' 

agreement with such assignees. It was also declared to Lord. MacmUkn.: 

be lawful for Tata Sons Limited tp assign the whole or any 
part of their earnings under the agreement.

It appears that in 1926 the Tata Power Company Limited 
were m’gently in need of financial assistance to the extent 
of over a crore of rupees. Tata Sons Limited, their then 
managing agents, who, as the Commissioner of Income-tax 
puts it in his statement of facts, had to find the money ”, 
approached F. E. Dinshaw Limited and Richard Tilden 
Smith who agreed to provide the necessary funds. One of 
the conditions on which they agreed to do so was that, in 
addition to the interest payable by the Tata Power 
Company Limited for the loan, they should each receive 
fi'om Tata Sons Limited two annas in the rupee, or 12| per 
cent, of the commission earned by Tata Sons Limited under 
their agency agreement with the Tata Power Company 
Limited. Two agreements embodying this obligation were 
entered into between Tata Sons Limited and P. E. Dinshaw 
Limited and Richard Tilden Smith respectively, dated 
October 15 and 19, 1926, being the agreements referred to 
in the assignment by Tata Sons Limited of their agency 
business to the appellants. It will be observed that as the 
remuneration of Tata Sons Limited depended, subject to 
a minimum, on the prosperity of the Tata Power Company 
Limited, they had an interest in assisting the Tata Power 
Company Limited to obtain the financial accommodation 
required for the conduct of their business.

After the acquisition of the agency business;:by . the 
appellants the Tata Power Company Limited, in fulfilmeii,t 
of their obligation under their agreement with Tata Sods
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™  Limited, entered into a new agency agreement witli tlie 
T a t a  H y d e o - appellants dated December 17, 1929, in terms identical 

JlgbS^Ltd. with those of their previous agreement with Tata Sons 
Limited, and the appellants also entered into agreements 

CoMMissioKEB ^^h F. E. Dinshaw Limited and the administrator of the
OF I n c o m e -t a x , . ,

B o m b a y  estate of Richard Tilden Smith (who had meantime died), 
Lord ^mUian. dated February 23 and May 19, 1932, respectively, 

in terms identical with those of the previous agreements 
between Tata Sons Limited and these parties.

By this series of transactions complete novation was 
effected with the result that the appellants came in room 
and place of Tata Sons Limited in all respects both as regards 
the right to receive from the Tata Power Company Limited 
the stipulated agency remuneration and as regards the 
obligation to pay out of that remuneration 12|- per cent, 
to F. E. Dinshaw Limited and 12-| per cent, to Richard 
Tilden Smith’s administrator.

In the year 1932 the appellants duly earned and 
received payment from the Tata Power Company of their 
commission of 10 per cent, on the net profits of that 
company and duly paid over to F. E. Dinshaw Limited and 
to Richard Tilden Smith’s administrator 12j per cent, 
thereof each, or 25 per cent, in all.

The assessment of the appellants’ income for tax 
purposes for the fiscal year to March 31, 1934, which is in 
question in the present appeal, is based on their income, 
profits and gains for the year 1932 and the question is 
whether in the computation for tax purposes of their income, 
profits and gains for that year they are entitled to deduct

■ a sum representing the 25 per cent, of the commission earned 
and received from the Tata Power Company Limited which 
they paid over to F. E. Dinshaw Limited and Richard Tilden 
Smith’s administrator under the agreements above 
mentioned. The gross commission received by the 
appellants was Rs. 5,17,288 and the one-fourth thereof 
which they claimed to deduct was Rs. 1,29,322.
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Under section 10 (2) of the Indian Income-tax Act ^
the profits or gains of any business carried on by the assessee T a t a  H y d e o -  

are to be computed after making allowance for IX, any AGÊ wSrLri>. 
expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or oiS? x
o a in S  B oms AYo ___

The Income-tax Officer refused to allow the appellants Lord Macmillan. 
to deduct the sum in question in the computation of the 
profits or gains of their business and the Assistant Com­
missioner took the same view. The appellants then 
requested the respondent to refer to the High Court the legal 
question of the admissibility of the deduction. The 
respondent in doing so, expressed, as required by the 
Act, his own opinion which was also to the effect that the 
deduction was inadmissible. He founded his opinion on 
the case of the Pondicherry Railway Company v. Income-tax 
C om m ission erwhich he submitted was on all fours with 
the present case and he also referred to the case of the 
Bharat Insurance Company v. Income-tax Commissioner^ '̂  ̂
in which the Pondicherry case(i> was followed.

The questions of law as formulated by the Commissioner 
of Income-tax were as follows :—

(1) Whether in the circumstances of the case and 1h view of the provisions of 
sections i  (1) and 10 of tlie Act, the assessee company has been correctly assessed on 
the total amount of Rs. 5,17,288 received hy it  as profits and gains of the 1)118111688 
carried on by it as the managing agentg of the Tata Po-vyer Co. Ltd.

(2) Whether under the provisions of section 10 of the Act or under any other 
provision thereof the assessee company is entitled to have a deduction from the said 
profits and gains amounting to Ra. 5,17,288 to the extent of Rs. 1,29,322 paid hy it 
to certain parties under the agreements, exhibits 3? and G [being the agreements 
between the appellants and F . E. Dxnshaw Limited and Richard Tilden Smith’s 
administrator respectively] on the ground that this latter' amount "ivas nothing but 
expenditure incurred solely for the purpose of earning the .said profits or gains or on 
any other ground.

In the High Court the appellants were also unsuccessfuL 
The Chief Justice Six John Beaumont in his judgmeiit held;

(1931) L. R. 58 I. A. 239, s. c. 54 (1933) L- R. 6 1 1  A. 41, S. d. 15
Mad. 691. Lah. 224.
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^  that the whole, 10 per cent, commission received by the 
appellants from the Tata Power Company Limited was 

Agesc'ies, Ltd. properly included without deduction in the assessment of 
The th  ̂profits or gains of the appellants’ business, in conformity 

ComnssioKEu decision in the case of Commissioner of Income-tax,
0^ XNC0!ME“XA!Sj *

Bombay Bombay y , C. Macdonald d  mthin which the learned 
ZoniM^mrnm Chief Justice said that the present case exactly fell. He 

further expressed the opinion that the question whether 
the expenditure in question was incurred solely for the 
purpose of earning the profits or gains of their business 
was a cjuestion of fact and that as there was no finding of 
fact on which the Court could hold that the deduction 
claimed was one falling within the statute, the question 
must be answered in the negative. By their order of 
March 27, 1935, the High Court accordingly answered the 
first of the questions stated by the Commissioner in the 
affirmative and the second in the negative.

In the case of C. Macdonald <& to which the learned 
Chief Justice refers, the assessees carried on the business 
of managing agents of another company from whom they 
received a commission for their services. This commission 
the assessees were bound under an agreement to share with 
certain third parties and they claimed that the shares of 
their commission which they paid over to these third parties 
should be excluded or deducted in the computation of the 
profits or gains of their agency business. The Court held 
that the case was governed by the decision in the Pondichemj 
ease (2) and that the whole commission received by the 
assessees must be included without deduction in the 
computation of their income for tax purposes.

Before their Lordships counsel fo"̂  the Crown did not 
seek to support the judgment of the High Court in the 
present case on the ground that it was ruled by the decision 
in the Pordicherry case, (2) and in their Lordships’ view he 
was well-advised in recognising the clear distinction between

(1934) 37 Bom. L. R. 126, s. c. 7 I. T. 0. 466.
(1931) L. R. 58 I. A. 239 s. c. 54 Mad. 691.
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i 3l i a t  c a s e  a n d  t h e  p r e s e n t  c a s e .  I n  t l i e  P o n d i c l i e m j  c a s e ( i)  ^

t h e  a s s e s s e e s  w e r e  u n d e r  o b l i g a t i o n  t o  m a k e  o v e r  a  s h a r e  o f

t h e i r  p r o f i t s  t o  t h e  F r e n c h  G o v e r n m e n t .  P r o f i t s  h a d  f i r s t  A g e n c ie s , l t d .

t o  b e  e a r n e d  a n d  a s c e r t a i n e d  b e f o r e  a n y  s h a r i n g  t o o k  p k c e .  t h e

H e r e  t h e  o b l i g a t i o n  o f  t h e  a p p e l l a n t s  t o  p a y  a  q u a r t e r  o f  S ™ ? om? t a x ,
t h e  c o m m i s s i o n  w h i c h  t h e y  r e c e i v e  f r o m  t h e  T a t a  P o w e r  bo^ y

C o m p a n y  L i m i t e d  t o  F .  E .  D i n s h a w  L i m i t e d  a n d  E i c h a r d  Mamiiim.
T i l d e n  S m i t h ’ s  a d m i n i s t r a t o r  i s  q u i t e  i n d e p e n d e n t  o f  w h e t h e r

t h e  a p p e l l a n t s  m a k e  a n y  p r o f i t  o r  n o t .  I n d e e d ,  i f  o n  t h e i r

y e a r ’ s  o p e r a t i o n s  a s  a  w h o l e  t h e y  w e r e  t o  m a k e  a  l o s s  a n d

i n c u r  n o  l i a b i l i t y  t o  i n c o m e  t a x  t h e y  w o u l d  n e v e r t h e l e s s

h a v e  t o  p a y  a w a y  a  q u a r t e r  o f  t h e  c o m m i s s i o n  i n  q u e s t i o n

t o  t h e  p a r t i e s  n a m e d .  T h e  c o m m i s s i o n  i n  t r u t h  i s  n o t  p r o f i t

o r  g a i n ; i t  i s  o n l y  a n  i t e m  o r  f a c t o r  i n  t h e  c o m p u t a t i o n  o f

t h e  a p p e l l a n t s ’ p r o f i t s  o r  g a i n s .  T h e i r  L o r d s h i p s  r e g a r d

t h i s  a s  a  f u n d a m e n t a l  d i s t i n c t i o n .  I n  t h e  c a s e  o f

■0. M a c d o n a l d  &  C o J ^ '>  i t  w o u l d  r a t h e r  a p p e a r  t h a t  t h e

c o m m i s s i o n  w h i c h  w a s  r e c e i v e d  b y  t h e  a s s s s s e e s  a n d  w h i c h

I h e y  w e r e  b o u n d  t o  s h a r e  w i t h  c e r t a i n  o t h e r  p a r t i e s  w a s

t h e  s o l e  s o u r c e  o f  i n c o m e  o f  t h e  a s s e s s e e s ,  b u t ,  b e  t h i s  a s

i t  m a y ,  t h e  d e c i s i o n  i n  t h a t  c a s e  c a m i o t  b e  s u p p o r t e d

b y  t h e  a u t h o r i t y  o f  t h e  P o n d i c h e r r y  c a s e (^ )  o n  w h a t e v e r

■ other g r o u n d  i t  m a y  b e  j u s t i f i e d .

I t  w a s  n o t  q u e s t i o n e d  b y  c o u n s e l  f o r  t h e  C r o w n  t h a t ,

, i f  t h e  p r e s e n t  q u e s t i o n  h a d  a r i s e n  w i t h  T a t a  S o n s  L i m i t e d ,  

t h e y  w o u l d ,  u n d e r  s e c t i o n  1 0  ( 2 )  ( i x ) ,  h a v e  b e e n  e n t i t l e d  

o n  t h e  f a c t s  s t a t e d  t o  d e d u c t  t h e i r  p a y m e n t s  t o

E .  E .  D i n s h a w  L i m i t e d  a n d  R i c h a r d  T i l d e n  S m i t h  a s  b e i n g  

e x p e n d i t u r e  i n c u r r e d  s o l e l y  f o r  t h e  p u r p o s e  o f  e a r n i n g  t h e i r  

p r o f i t s  o r  g a i n s .  B u t  h e  s u b m i t t e d  t h a t  a f t e r  t h e  a c q u i s i t i o n  

o f  t h e  a g 'e n c y  b u s i n e s s  b y  t h e  p r e s e n t  a p p e l l a n t s  t h e  p a y ­

m e n t s  a s s u m e d  a  d i f f e r e n t  c h a r a c t e r .  T h e  a p p e l l a n t s ,  h e  

s a i d ,  d i d  n o t  t a k e  a n y  p a r t  i n  o b t a i n i n g  t h e  l o a n s  n o r  d i d  

t h e y  i n c u r  t h e  l i a b i l i t i e s  i n  q u e s t i o n  i n  t H e  c o u r s e  o f  r e n d e r i n g

(1931) L, B. 68 I. A. 239, s. c. 54 M ad 691. ■
(1934) 37 Bom. L. R 126 S. o. 7 I . T> C. 466
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Lord Macmillan

1937 a n y  s e r v i c e s  t o  t h e i r  p r i n c i p a l s .  T h e  o b l i g a t i o n  t o  m a k e  

TATAH YDao- t h e  p a y m e n t s  i n  q u e s t i o n  w a s  t a k e n  o v e r  b y  t h e m  a s  p a r t  

A gS S l t d . o f  t h e  t r a n s a c t i o n  w h e r e b y  t h e y  a c q u i r e d  t h e  a g e n c y  

b u s i n e s s  f r o m  T a t a  S o n s  L i m i t e d  a n d  t h e  p a y m e n t s  w e r e  

C ommissioner  t h e r e f o r e  m a d e  n o t  f o r  t h e  p u r p o s e  o f  e a r n i n g  p r o f i t s  i n  

t h e  c o n d u c t  o f  t h e  a g e n c y  b u s i n e s s  b u t  i n  f u l f i l m e n t  o f  t h e  

t e r m s  o n  w h i c h  t h e y  p u r c h a s e d  t h e  b u s i n e s s .

T h e i r  L o r d s h i p s  r e c o g n i s e  a n d  t h e  d e c i d e d  c a s e s  s h o w  

h o w  d i f f i c u l t  i t  i s  t o  d i s c r i m i n a t e  b e t w e e n  e x p e n d i t u r e  

w h i c h  i s ,  a n d  e x p e n d i t u r e  w h i c h  i s  n o t ,  i n c u r r e d  s o l e l y  f o r  

t h e  p u r p o s e  o f  e a r n i n g  p r o f i t s  o r  g a i n s .  I n  t h e  p r e s e n t  c a s e  

t h e i r  L o r d s h i p s  h a v e  r e a c h e d  t h e  c o n c l u s i o n  t h a t  t h e  p a y ­

m e n t s  i n  q u e s t i o n  w e r e  n o t  e x p e n d i t u r e  s o  i n c u r r e d  b y  t h e  

a p p e l l a n t s .  T h e y  w e r e  c e r t a i n l y  n o t  m a d e  i n  t h e  p r o c e s s  

o f  e a r n i n g  t h e i r  p r o f i t s  ; t h e y  w e r e  n o t  p a y m e n t s  t o  c r e d i t o r s  

f o r  g o o d s  s u p p l i e d  o r  s e r v i c e s  r e n d e r e d  t o  t h e  a p p e l l a n t s  i n  

t h e i r  b u s i n e s s  ; t h e y  d i d  n o t  a r i s e  o u t  o f  a n y  t r a n s a c t i o n s  

i n  t h e  c o n d u c t  o f  t h e i r  b u s i n e s s .  T h a t  t h e y  h a d  t o  m a k e  

t h o s e  p a y m e n t s  n o  d o u b t  a f f e c t e d  t h e  u l t i m a t e  y i e l d  i n  

m o n e y  t o  t h e m  f r o m  t h e i r  b u s i n e s s  b u t  t h a t  i s  n o t  t h e  

s t a t u t o r y  c r i t e r i o n .  T h e y  m u s t  h a v e  t a k e n  t h i s  l i a b i l i t y  

i n t o  a c c o u n t  w h e n  t h e y  a g r e e d  t o  t a k e  o v e r  t h e  b u s i n e s s .  

I n  s h o r t  t h e  o b l i g a t i o n  t o  m a k e  t h e s e  p a y m e n t s  w a s  u n d e r ­

t a k e n  b y  t h e  a p p e l l a n t s  i n  c o n s i d e r a t i o n  o f  t h e i r  a c q u i s i t i o n  

o f  t h e  r i g h t  a n d  o p p o r t u n i t y  t o  e a r n  p r o f i t s ,  t h a t  i s  o f  t h e  

r i g h t  t o  c o n d u c t  t h e  b u s i n e s s ,  a n d  n o t  f o r  t h e  p u r p o s e  o f  

p r o d u c i n g  p r o f i t s  i n  t h e  c o n d u c t  o f  t h e  b u s i n e s s .  I f  t h e  

p u r c h a s e r  o f  a  b u s i n e s s  u n d e r t a k e s  t o  t h e  v e n d o r  a s  o n e  o f  

t h e  t e r m s  o f  t h e  p u r c h a s e  t h a t  h e  w i l l  p a y  a  s u m  a n n u a l l y  

t o  a  t h i r d  p a r t y ,  i r r e s p e c t i v e  o f  w h e t h e r  t h e  b u s i n e s s  y i e l d s  

a n y  p r o f i t s  o r  n o t ,  i t  w o u l d  b e  d i f f i c u l t  t o  s a y  t h a t  t h e  a n n u a l  

p a y m e n t s  w e r e  m a d e  s o l e l y  f o r  t h e  p u r p o s e  o f  e a r n i n g  t h e  

p r o f i t s  o f  t h e  b u s i n e s s .  I t  w o u l d  s e e m  t o  m a k e  n o  d i f f e r e n c e  

t h a t  t h e  a n n u a l  s u m  s h o u l d  b e  m a d e  p a y a b l e  o u t  o f  a  

p a r t i c u l a r  r e c e i p t  o f  t h e  b u s i n e s s ,  i r r e s p e c t i v e  o f  t h e  e a r n i n g  

o f  a n y  p r o f i t  f r o m  t h e -  b u s i n e s s  a s  a  w h o l e .  T h e  c a s e  o f
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a transferee of a business undertaking liability, for example, 
for tlie rents under current leases of the premises in whicli htdeo. 
the business was carried on by  the transferor and is to be A&i3NciEsrLx:D. 
carried on by the transferee is quite a different case, for xhe 
the rents paid are clearly an outlay necessary for the ea-rning 
of profit. In the case of R o b e r t  A d d i e  <& S o n s ’ Colliefies, Bombay
L t d .  V. C o m m i s s i o n e r s  o f  I n l a n d  R e v e n u e , t h e  L o rd  M a c m i k m  
Lord President Clyde, dealing with corresponding words in 
the British Incom e-tax Act, says at p. 235 :

“ Wiiat is ‘ money ■wholly and exclusively laid out for the purposes of the trade ’ is 
a q.uestjon which must be determined upon the principles of ordinary commercial 
trading. I t  is necessary, accordingly to attend to the true nature of the expenditure, 
and to ask oneself the question, Is it  a part of the Company’s working espejjses; 
is it  expenditure laid out as part of the process of profit earning ? ”

A d o p t i n g  t h i s  t e s t  t h e i r  L o r d s h i p s  a r e  o f  o p i n i o n  t h a t  

t h e  d e d u c t i o n  c l a i m e d  b y  t h e  a p p e l l a n t s  i s  i n a d m i s s i b l e  

a s  n o t  b e i n g  e x p e n d i t u r e  i n c u r r e d  s o l e l y  f o r  t h e  p u r p o s e  

o f  e a r n i n g  t h e  p r o f i t s  o r  g a i n s  o f  t h e  b u s i n e s s  c a r r i e d  o n  b y  

t h e  a p p e l l a n t s .  T h e y  t h u s  r e a c h  t h e  s a m e  r e s u l t  a s  t h e  

l e a r n e d  J u d g e s  o f  t h e  H i g h  C o u r t  b u t  o n  d i f f e r e n t  g r o u n d s ,  

a n d  t h e y  w o u l d  o n l y  a d d  i n  c o n c l u s i o n  t h a t  w i t h  a l l  r e s p e c t  

t h e y  d o  n o t  s h a r e  t h e  v i e w  e x p r e s s e d  b y  t h e  l e a r n e d  C h i e f  

J u s t i c e  t h a t  t h e  q u e s t i o n  w h e t h e r  t h e  p a j m i e n t s  i n  q u e s t i o n  

w e r e  a d m i s s i b l e  d e d u c t i o n s  u n d e r  s e c t i o n  1 0  (r2) ( i x )  w a s  

n o t  o p e n  t o  a r g u m e n t  i n  t h e  H i g h  C o u r t  o n  t h e  f a c t s  a s  
f o u n d .

T h e i r  L o r d s h i p s  w i l l  a c c o r d i n g l y  h m i i b l y  a d v i s e  H i s  ;,

M a j e s t y  that t h e  a p p e a l  b e  d i s m i s s e d  a n d  t h e  o r d e r  o f

t h e  High C o u r t  o f  M a r c h  27, 1935, be a f F i r n ie d .  T h e  

r e s p o n d e n t  w i l l  h a v e  h i s  c o s t s  o f  the a p p e a l .

S o l i c i t o r s  f o r  t h e  a | 3 p e n a n t s  : M e s s r s .  j o
a n d  A l l e n .

S o l i c i t o r  f o r  t h e  r e s p o n d e n t : T h e  S o l i c i t o r ,  I n d i a  O f f i c e .
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