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pleaded not guilty and it  Is your charge to say, liaving lieard the evidence, whether 
lie is guilty o rn o t,”

the prisoner is said to liave "been given in cliaige to tlie jiiiy.

Tlie substance of tlie offence cliarged in tlie indictment 
lias not in this case been stated to tlie jury, and, except tlie 
fact that the jury is sworn and allowed to. be challenged 
with a view to their trying the prisoners in due turn, 
nothing has been done to warra-nt the supposition that the 
prisoners have been given in charge to the jury.

I, therefore, overrule the objection and direct that 
the trial shall take place upon the  altered charge with 
a special jury.

O r d e r  a c c o r d i n g l y .
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PKIVY COUNCIL.

THE SURAT COTTON SPINNING x\N:D WEAVING MILLS LTD., A p p e l l a n t s  

V. THE SECRETARY OF vSTATE EOR INDIA IN COUNCIL, D efendan t.

[On Appeal from the High Court at Bombay]

Indian Bailwaijs Act { IX  of 1890)—E islt Note B'— Non-ddivmj of packages— Pilferage 
—Evidence— Duty of Ilaihm y Administration to give evidence—Prtsnm'ption 
fro7n faihu'e to m il witnesses.

The appellant Company consigned a nomher of bales of piece-goods to the 
B. B. and C. I. Railway at Surat for conveyance to Sealdah on. the terms of 
Risk Note B.

Soiiie of the bales were Ktolen in transit and the aiJ[)ellant Company claimed^ 
damages for theirnon-delivery.

The bales had been handed over to the E. I. Railway at Agra East Bank 
Station.

I t  was clear th a t the stolen bales were removed from a. wagon while tho train was 
in motion between Buxar and Arrah on the E. I. Railway.

The guard, engine-driver and firemen who were on the train a t the time were 
not called as witnesses by the defendant, nor Avas any witness called from Arrah,

* Present: Lord Thankerton, Sir Shadi Lai and Sir George Eankin.
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1937 a seal-checldng statioiij and no explanation was given for not calling anyone
Stit a.t*Cottok station. A written statement is'Mch had been made by the guard was put
Spioting A3f» in evidence.

WEAVlljlG
M ills  L tb , Held, (1) that the statement by thfe guard was not admissible.

The S e c re ta ry  (2) I t  was the duty o£ the defendant to give the evidence of those of the 
01’ S ta te  railway fservants who were responsible for the care of the consignment a t Busar 

I'Oi. IlfDiA Arrah and during the intervening journey and, whilst the failure to submit the
evidence of the guard was probably in itself a breach of the contractual obligation 
to give the evidence necessary for disclosure of how the consignment was dealt 
TOth, the Court was, in any case,, entitled to presume under section 114 (i) of the 
Indian Evidence Act that the guard’s evidence, if produced, would be unfavourable 
to the defendant and to infer misconduct by complicity in  the theft of some 
servant or servants of the defendant.

A p p e a l  ( N o . 5 7  o f  1 9 3 6 )  f r o m  a  d e c r e e  o f  t h e  H i g l i  C o u r t  

( D e c e m b e r  2 1 ,  1 9 3 4 )  r e v e r s i n g  a  d e c r e e  o f  t l i e  F i r s t  C l a s s

S u b o r d i n a t e  J u d g e  o f  S u r a t  ( A p r i l  3 0 ,  1 9 2 8 ) .

T J ie  m a t e r i a l  f a c t s  a r e  s t a t e d  i n  t h e  j u d g m e n t  o f  t h e  

J  u d i c i a l  C o m m i t t e e .

F r i U ,  K .  0 . ,  a n d  S i r  T h o m a s  S t m n g m a n ,  f o r  t h e  a p p e l l a n t s .

S i r  W a l t e r  M o n e h t o n ,  K .  C . ,  a n d  D i c k e n s ,  f o r  t h e  

r e s p o n d e n t ,

1937 T h e  j u d g m e n t  o f  t h e  J u d i c i a l  C o m m i t t e e  w a s  d e l i v e r e d  b y
February 1, 2

L o e d  T h a n k e r t o n . T h i s  i s  a n  a p p e a l  f r o m  a  j u d g m e n t  

a n d  d e c r e e  o f  t h e  H i g h  C o u r t  o f  J u d i c a t u r e  a t  B o m b a y ,  

d a t e d  D e c e m b e r  2 1 ,  1 9 3 4 ,  w h i c h '  d i s m i s s e d  t h e  a p p e l l a n t s ’  

s u i t ,  i n  r e v e r s a l  o f  a  d e c r e e  o f  t h e  F i r s t  C l a s s  S u b o r d i n a t e  

J u d g e  o f  S u r a t ,  d a t e d  A p r i l  3 0 , 1 9 2 8 ,  u n d e r  w h i c h  t h e  

a p p e l l a n t s  o b t a i n e d  d e c r e e  f o r  t h e  s u m  o f  K s .  2 5 , 8 2 0  w i t h  

f u t u r e  i n t e r e s t  a t  6 p e r  c e n t .

O n  A p r i l  7 ,  1 9 2 5 ,  t h e  a p p e l l a n t s  c o n s i g n e d  5 8  b a l e s  o f  

c o t t o n  p i e c e - g o o d s  t o  t h e  B o m b a y - B a r o d a  a n d  C e n t r a l  

I n d i a  R a i l w a y  C o m p a n y ,  a t  S u r a l ,  f o r  c a r r i a g e  t o  S e a l d a h  

o n  t h e  E a s t e r n  B e n g a l  B a i l  w a y ,  a  G o v e r n m e n t  r a i l w a y ,  o n  

t h e  teriTLS o f  B i s k  N o t e  B .  I n  o r d e r  t o  r e a c h  t h e  s y s t e m  

o f  t h e  E a s t e r n  B e n g a l  R a i l w a y ,  t h e  c o n s i g n m e n t  h a d  t o
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Lord TlimiheHoni

be carried for a consid€ra.ble distance over tlie system of ^  
the respondent’s East Indian Railway, wliicli may be 
referred to as the E. I. Railway. . Wbavwg

Mills Ltd . ,

Eisk Note B is in  the form a-pproved by the Governor- sĵ cbetabx 
Oeneral in Coiincil nnder Bection 12 [2) (b) o f  the Indian  
Railways Act, 1890, for nse'when the goods are despatched  
a t  a  ''special red u ced ” or ''ow ner’s r isk ’' rate, In  the  
present case the material part of the E isk N ote i* 
as follows : —

Whereas consignment of fiity-eiglrb lialesi F. P. C. P. Goods I. B. tendered, by us 
as per forwarding Order No. 666 of tiiia date for despatch by the B. B. & C. I. Railway 
Administration to Sealdaii station and for whiclx we .hare received Railway receipt 
No. 942 of same date is charged a t a special reduced rate instead of at the ordinary 
tariff rate chargeable for snch consignment, we the undersigned do in consideration 
of such lower charge agree and undertake to hold the said Railway administration 
harmless and free from all responsibility for any loss, destruction or deterioration 
of or damage to the said consignment from any cause whatever except upon proof 
that such loss, destruction, deterioration or damage arose from the iniscond,ucfc of 
the railway administration’s servants ; Provided th a t in the following cases :—

(а) Non-delivery of the whole of the said consignment or of the whole of one or 
more packages forming part of the said consignment packed in accordance with the 
instructions laid down in the Tarifi ox where there are no such, instructions protected 
otherwise than by paper or other packing readily removable by hand and fuUy 
addressed where such non-delivery is not due to accidents to trains or to fire.

(б) Pilferage from a package or packages forming part of the said consignment 
properly packed as in (a) when such pilferage is pointed out to the servants of the 
Railway administration on or before delivery.

the railway administration shall be bound to disclose to the consignor how the 
consignment was dealt with throughout the time it was in its possession or control 
and if necessary to give evidence thereof before the consignor is called upon to prove 
misconduct but if misconduct on the part of the Railway Administration or its. 
servants cannot be fairly inferred from such evidence the burden of proving such 
misconduct shall lie upon the consignor.

This agreement shall be deemed to be made separately with all Ballway 
Administrations or transport agents or other' persons who shall be carriers for any 
portion of the transit.

O f  t h e  6 8  b a l e s  c o n s i g n e d ,  o n l y  1 5  w e r e  d e l i v e r e d  t o  

t h e  c o n s i g n e e  a t  S e a l d a h ,  t h e  r e m a i m n g  4 3  b a l e s  h a v i n g  

b e e n  s t o l e n  w h i l e  i n  c o u r s e  o f  t r a n s i t  o n  t h e  E .  I .  R a i l w a y *
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TOE, IlsPIA

Lord Til anlierton

, T l i e  p r e s e n t  s u i t  w a s  f i l e d  o n  M a r c l i  2 0 ,  1 9 2 6 ,  b y  t h e  

a p p e l l a n t s ,  c l a i m i n g  d a m a g e s  f o r  t l i e  n o n - d e l i v e r y  o f  t h e  

W e a v in g  4 3  b a l e s .  N o  q u e s t i o n  is  r a i s e d  i n  t h e  a | 3 p e a l  a s  t o  t h e
: Mills Lt i). ^

 ̂ V. a m o u n t  o f  t h e  d a m a g e s  a s s e s s e d  b y  t h e  b u b o r d i n a t e  J u d g e ^  

'opST:ATI3 b u t  t h e  i s s u e  i s  a s  t o  t h e  l i a b i l i t y  o f  t h e  r e s p o n d e n t ,  i a  v i e w  

o f  t h e  t e r m s  o f  E i s k  N o t e  B ,  a n d ,  i n  p a r t i c u l a r ,  o f  t h e  t e r m s  

o f  t h e  p r o v i s o ,  a s  t h e  p r e s e n t  c a s e  c o m e s  w i t h i n  c a s e  [ a )  

o f  t h e  p r o v i s o .  I t  w i l l  b e  c o n v e n i e n t  t o  c o n s i d e r  f i r s t  t h e  

p r o p e r  c o n s t r u c t i o n  o f  t h e  p r o v i s o ,  w h i c h  c o n t a i n s  t w o  

d i s t i n c t  p r o v i s i o n s .

T h e  f i r s t  p o r t i o n  o f  t h e  p r o v i s o  l a y s  a n  o b l i g a t i o i i  o f  

d i s c l o s u r e  o n  t h e  r a i l w a , y  a d m i n i s t r a t i o n ,  t h e  n a t i U ’e  a n d  

e x t e n t  o f  w h i c h  i t  w i l l  b e  n e c e s s a r y  t o  c o n s i d e r .  T h e  

s e c o n d  p o r t i o n  o f  t h e  p r o v i s o  a s s u m e s  t h a t  t h e  o b l i g a t i o n  

o f  d i s c l o s u r e ,  i n c l u d i n g  t h e  g i v i n g  o f  t h e  n e c e s s a r y  e v i d e n c e ,  

h a s  b e e n  d i s c h a r g e d ,  a n d ,  i n i p h e d l y ,  d i r e c t s  c o n s i d e r a t i o n  

o f  t h e  m a t e r i a l  s o  d i s c l o s e d  b e f o r e  t h e  c o n s i g n o r  i s  r e l e g a t e d  

t o  t h e  o r i g i n a l  b u r d e n  o f  p r o o f  o f  m i s c o n d u c t  k i d  u p o n  

h im . ; i f  s u c h  c o n s i d e r a t i o n  l e a d s  t o  b h e  f a i r  i n f e r e n c e  o f  

m i s c o n d u c t ,  t h e  r a i l w a y  a d m i n i s t r a t i o n  w i l l  b e  l i a b l e  ; 

o t h e r w i s e ,  t h e  p r o v i s o  w i l l  c e a s e  t c  o p e r a t e ,  a n d  t h e  

c o n s i g n o r  w i l l  b e  r e l e g a  t e d  t o  h i s  o r i g i n a l  b u r d e n  o f  p r o o f  

o f  m i s c o n d u c t .  N o  q u e s t i o n  o f  m i s c o n d u c t  o f  t h e  r a i l w t ^ y  

a d m i n i s t r a t i o n ,  a s  d i s t i n c t  f r o m  i t s  s e r v a n t s ,  a r i s e s  i n  t h &  

p r e s e n t  c a s e ,  b u t  i t  m . a y  b e  n o t i c e d  t h a t  r e f e r e n c e  t o  s u c h  

m i s c o n d u c t  o c c u r s  o n l y  i n  t h e  s e c o n d  p o r t i o n  o f  t h e  p r o v i s o ,  

a n d  d o e s  n o t  o c c u r  i n  t h e  o r i g i n a l  o b l i g a t i o n  o f  p r o o f  l a i d  

u p o n  t h e  c o n s i g n o r .  T h e i r  L o r d s h i p s  r e s e r v e  a n y  o p i n i o n  

a s  t o  t h e  c o n s t r u c t i o n  o f  t h i s  b i t  o f  i m p e r f e c t  d r a u g h t s 
m a n s h i p .

T h e  f i r s t  p o r t i o n  o f  t h e  p r o v i s o  p r o v i d e s  t h a t  t h e  r a i l w a y  

a d m i n i s t r a t i o n  s h a l l  b e  b o u n d  t o  d i s c l o s e  t o  t h e  c o n s i g n o r  

h o w  t h e  c o n s i g i m i e n t  w a s  d e a l t  w i t h  t h r o u g h o u t  t h e  

t i m e  i t  w a s  i n  i t s  p o s s e s s i o n  o x  c o n t r o l ,  a n d ,  i f  n e c e s s a r y ,  

t o  g i v e  e v i d e n c e  t h e r e o f ,  b e f o r e  t h e  c o n s i g n o r  i s  c a l l e d

378 INDIAN LAW RBPOETS [1937]



1937upon to prove misconduct In tlieir Lordsliips' opinion  ̂
this obligation arises at once upon tlie occurrence of eitlier Sukat Oottoh 
of cases (a) or (b), and is not confined to tlie sta ge of .litigation. ‘ wk̂ YMc’  ̂
Clearly one object of tlie provision is to obviate, if possible, 
the necessity for litigation. On the othec hand, the closing 
words of the obliga,tion clearly apply to the litigions stage. i-oiasDTa 
As to the extent of the disclosnre, it is confined to the period Lord TUnherfon 
diiring which the consignment was within the possession 
or control of tli3 railway administration; it does not relate, 
for instance, to the period after the goods have been 
theftuoiisly removed from the premises. On the other 
hfind, it does envisage a, precise statement of how the 
consignment was dealt with by the administration or its 
servants. The character of what is rec[uisite may vary 
according to the circumstances of different cases, but, if 
the consignor is not satisfied that the disclosure has been 
adequate, the dispute must be judicially decided. As to 
the accuracy or truth of the information given, if the 
consignor is doubtful or unsatisfied, and considers that 
these should be established by evidence, • their Lordships 
am of opinion that evidence before a Coui-t of law is 
contemplated, and thai, as was properly done in the present 
suit, the railway administraion should submit their 
evidence fii'st at the trial.

At the close of the evidence for the administration two 
questions may be said to arise, which it is important to keep 
distinct. The first question is not a mere question of 
procedure, but is whether they have discharged theii 
obligation of disclosure, and, in regard to this, their 
Lordships are of opinion that the terms of the risk note 
require a step in procedure, which may be said to be; 
unfamiliar in the practice of the Court; if the eonsignor 
is not satisfied with the disclosure made, their Lordships 
are clearly of opinion that is for him to say so, and to 
call on the administration to fulfil their obligation under :
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^  tlie contract, and that the adiiiinistratioii should then 
SiTRAT Cottoin- iiave the opportunity to meet the demands of the
Bp JKKISG AInD . •, /  1 • - 1 1  ; • ̂aVeaving consignor Defore their case is closed ; any question as to 

Mills L t d .  consignor’s demands go beyond the obligation
should be then determined by t h e  Court. If the 

FOEiiNMA administration fails to take the opportunity to satisfy the 
Lord ThanUfton demands of the consignor so fex as endorsed by the Court, 

they w i l l  b e  i n  b r e a c h  o f  their c o n t r a c t u a l  obligation o f  

disclosure.
T h e  o t h e r  q u e s t i o n  w h i c h  m a y  b e  s a i d  t o  a r i s e  a t  t h i s  

s t a g e  is  w h e t h e r  n i i s c o n d u c t  m a y  b e  f a i r l y  i n f e r r e d  f ‘o m  t h e  

e v i d e n c e  o f  t h e  a d n i i m s t r a i i o n ; i f  s o ,  t h e  c o n s i g n o r  i s  

a b s o l v e d  f r o m  l i i s  o r i g i n a l  b u r d e n  o f  p r o o f .  But, i n  t h i s  

c a s e ,  t h e  d e c i s i o n  o f  t h e  C o u r t  m a y  b e  g i v e u  w h e n  t h e  

e v i d e n c e  o f  b o t h  s i d e s  h a s  b e e n  c o m p l e t e d .  I t  i s  c l e a r l y  

f o r  t h e  a d m i n i s t r a t i o n  t o  d e c i d e  f o r . t h e m s e l v e s  w h e t h e r - 

t h e y  h a v e  a d d u c e d  a l l  t h e  e v i d e n c e  w h i c h  t h e y  

c o n s i d e r  d e s i r a b l e  i n  a v o i d a n c e  o f  . s u c h  f a i r  i n f e r e n c e  o f  

m i s c o n d u c t .  T h e y  w i l l  d o u b t l e s s  k e e p  i n  m i n d  t h e  p r o v i s i o n s  

o f  s e c t i o n  1 1 4  o f  t h e  I n d i a n  E v i d e n c e  A c t .

T u r n i n g  t o  t h e  f a c t s  o f  t h i s  c a s e ,  t h e  f o l l o w i n g  f a c t s  m a y  

b e  t a k e n  a s  n o t  i n  d i s p u t e .  T h e  c o n s i g m n e n t  w a s  l o a d e d  

a t  S u r a t  i n  E .  I .  R a i l w a y  w a g o n  N o .  1 1 8 9 3 ,  w h i c h  w a s  a n  

o l d  t y p e  o f  w a g o n  w i t h  t w o  s i d e  d o o r s  a n d  a  l o w e r  f l a p  

d o o r ,  a n d  t h e  d o o r s  f a s t e n e d  w i t h  r i v e t s .  O n  A p r i l  1 7 , 1 9 2 5 , ,  

t h e  w a g o n  w a s  h a n d e d ,  o v e r  t o  t h e  E .  I. R a i l w a y  a t  A g f a  

E a s t  B a n k  S t a t i o n ,  a n d  E l l i s  p a t e n t  l o c k s  w e r e  s u b s t i t u t e d  

f o r  t h e  r i v e t s  o n  b o t h  s i d e s  o f  t h e  w a g o n .  T h e  w a g o n  w a s  

/  d e s p a t c h e d  t o  M o g h a i  S e r a i.,  w h e r e  i t  w a s  a t t a c h e d  t o  g o o d s  

t r f d n  N o .  1 3 2  d o w n .  T h e  t r a i n  c o n s i s t e d  o f  5 5  w a g o n s ,  

t h e  w a g o n  i n  q u e s t i o n  b e i n g  3 6 t h  f r o m  t h e  e n g i n e ,  a n d  i t s  

l o c k s  a n d  s e a l s  b e i n g  t h e n  i n t a c t .  T h e  t r a i n  w a s  i n  

c h a r g e  o f  G u a r d  J .  E o h e a d  f r o m  t h i s  p o i n t  u n t i l  B i n a p o r e j  

a  d i s t a n c e  o f  a b o u t  1 2 5  m i l e s .  T h e  t i m e s  o f  d o w n  g o o d s
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t r a i n  1 3 2  on t l i i s  s e c t i o n  s o  fa ,r  a s  g i v e n  i n  e v i d e n c e ^  w e r e  ^  

a s  f o l l o w s  : —  S o u a t  c o t t o k -
T . r ' ,  . HPIKNIKG

2 1 s t  April, 1 9 2 5 . .  'Moghal Serai, dep. 2 0 ' 3 0 .  W e a v in g
M t t x r  T .fTf

2 2 n d  jj  „  B u x a r ,  a r r .  O 'G , d e p .  0 '4 5 .
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M i l l s  L t Bv

V.
The Secei3Taet 

Banina, run tnrougli 111. op stath
B'OE, I k d IA

R a g n a t h p u r a ,  a n * .  2 * 2 ,  d e p .  2 * 2 2 .  

A r r a l i ,  a r r .  3 - 5 7 ,  d e p .  5 * 0 .  

D i n a p o r e ,  a r r .  6  ‘ 5 5 .

Lord TJimilc&ion

B e t w e e n  M o g h a l  S e r a i  a n d  D i n a p o r e  t h e r e  a r e  t h r e e  s t a t i o n s ,  

B i l d a r n a g a r ,  B u x a r  a n d  A r r a h ,  a t  w h i c h  i t  i s  t h e  d u t y  o f  

t h e ’ g u a r d — a l o n e ,  o r  j o i n t l y  w i t h  t h e  r a i l w a y  p o l i c e  

c o n s t a b l e  o n  d u t y — t o  c h e c k  t h e  s e a l s  a n d  l o c k s  o n  b o t h  

s i d e s  o f  t h e  t r a i n .  T h e r e  i s  n o  e v i d e n c e  a s  t o  w h a t  

h a p p e n e d  a t  D i l d a r n a g a r ,  w h i c h  i s  b e t w e e n  M o g h a l  S e r a i  

a n d  B u x a r .  B u t  t h e r e  i s  n o t h i n g  i n  t h e  e v i d e n c e  t o  s u g g e s t  

a n y  i n t e r f e r e n c e  w i t h  t h e  s e a l s  o r  l o c k s  b e f o r e  t h e  t r a i n  

r e a c h e d  B u x a r  S t a t i o n .

O n  t h e  a r j i v a l  o f  t h e  t r a i n  a t  D i n a p o r e  i t  w a s  d i s c o v e r e d  

t h a t  t h e  s e a l s  a n d  l o c k s  o n  t h e  s o u t h  o r  o f f  s i d e  o f  t h e  w a g o n  

i n  q u e s t i o n  h a d  b e e n  b r o k e n  a n d  t h a t  o n l y  1 5  b a l e s  w e r e  

l e f t ,  4 3  h a v i n g  b e e n  r e m o v e d .  G u a r d  B o h e a d  t h e n  m a d e  

a  r e p o r t  a t  D i n a p o r e ,  w h i c h  w i l l  b e  r e f e r r e d  t o  l a t e r .

M e a n t i m e ,  u p  g o o d s  t r a i n  1 3 7 ,  w h i c h  h a d  p a s s e d  d o w n  

g o o d s  t r a i n  1 3 2  b e t w e e n  R a g n a t h p i i r a  a n d  B a r u n a ,  a n d  

w h i c h  h a d  r u n  t h r o u g h  B a r u n a  a t  1 - 4 0  w a s  s t o p p e d  b y  t h e  

d i s c o v e r y  o f  g o o d s  o n  t h e  l i n e  a , b o u t  t w o  m i l e s  e a s t  o f  

B u x a r ; t h e s e  p r o v e d  t o  b e  f o u r  u n b r o k e n  b a l e s  a n d  s o m e  

t h a n s ;  o r  l o o s e  p i e c e s  o f  c l o t h ,  w h i c h  h a d  f o r m e d  p a r t  o f  

t h e  a p p e l l a n t s ’ c o n s i g n m e n t .  T h e s e  w e r e  t a k e n  t o  B u x a r  

S t a t i o n .  A t  t h e  p o i n t  w h e r e  u p  g o o d s  t r a i n  1 3 7  s t o p p e d ,  t h e  

g u a r d  s a w  2 5  o r  3 0  m e n  o u t s i d e  t h e  r a i l w a y  f e n c e  a r m e d  '^ vith  

l a t h i s .  L a t e r ,  a n o t h e r  t r a i n ,  N o .  1 5  u p  e x p r e s s ,  w h i c h  h a d  

l e f t  R a g n a t h p u r a  a t  3 - 1 5 ,  w a s  s t o p p e d  s h o r t l y  b e f o r e  

r e a c h i n g  B a r u n a  b y  t h e  d i s c o v e r y  o f  s o m e  t h a n s ,  w l i i c h



^  w e r e  a l s o  i d e n t i f i e d  a s  i i a v i i i g  f o r m e d  p a r t  o f  t l i e  a p p e l l a n t s ’

S to-a t  C o t t o n  c o n s i g n m e n t .  T h e  r a i l w a y  s u b - i n s p e c t o r  o f  p o l i c e  a t  B n x a r

■We a v in g  m a d e  a  s e a r c h ,  b u t  n o t h i n g  w a s  f o u n d  w i t h i n  t h e  B u x a r
M itts  LTD. s i g n a l  a n d  i t s  s u r r o u n d i n g s

o n  t h e  B a r u n a  s i d e ,  s o m e  d a t e  m a t s  w e r e  f o u n d  w i t h i n  

FORjratA. ^  o f  B u x a r ,  a n d  f u r t h e r  e a s t  a n d  u p  t o  t w o  m i l e s

XorfZ i r o n  b a n d s  a n d  o u t e r  c o v e r i n g s  o f

b a l e s  w e r e  f o u n d .  I t  m a y  b e  a d d e d  t h a t  c e r t a i n  c o n t e o t s  

o f  o t h e r  b a l e s  w e r e  r e c o v e r e d  f r o m  a  v i l l a g e  t w o  o r  t h r e e  

m i l e s  f r o m  B u x a r  a n d  fr o m , a n o t h e r  v i l l a g e  a b o u t  2 0  m i l e s  

t h e r e f r o m .  N o  o n e  h a s  b e e n  c o n v i c t e d  o f  t h e  r o b b e r y  o r  

t h e f t ,  b u t  s e v e n  v i l l a g e r s ,  a m o n g  w h o m  t h e r e  w a s  n o  

r a i l w a y  s e r v a n t ;  h a v e  b e e n  c o n v i c t e d  o f  r e c e i v i n g  s t o l e n  

p r o p e r t y .

I t  t h u s  a p p e a r s  t h a t  a l l  t h e  g o o d s  r e c o v e r e d  w e r e  f o u n d  

b e t w e e n  B u x a r  a n d  A r r a h ,  a t  w h i c h  s t a t i o n s  t h e r e  w a s  

a  d u t y  t o  c h e c k  t h e  s e a l s  a n d  l o c h s ,  a n d  t h e  h i s t o r y  o f  t h e  

c o n s i g m n e n t  o v e r  t h a t  s e c t i o n  o f  t h e  r a i l w a y  w a s  a l l -  

i m p o r t a n t .  O n  t h e  e v i d e n c e ,  i t  s e e m s  c e r t a i n  t h a t  t h e  

E l h s  p a t e n t  l o c k s  w e r e  o p e n e d  b y  m e a n s  o f  a  p r i v a t e l y  

m a n u f a c t u r e d  k e y ,  a n d  i t  s e e m s  m o s t  l i k e l y  t h a t  t h e  o p e n i n g  

o f  t h e  l o c k  w o u l d  b e  d o n e  w h i l e  t h e  t r a i n  w a s  s t a n d i n g  

f o r  3 9  m i n u t e s  a t  B u x a r  S t a t i o n  ; i t  s e e m s  c l e a r  e n o u g h  

t h a t  m o s t — - a n d  p e r h a p s  a l l — o f  t h e  s t o l e n  b a l e s  w e r e  r e m o v e d  

f r o m  t h e  w a g o n  w h i l e  t h e  t r a i n  w a s  i n  m o t i o n  b e t w e e n  

B u x a r  a n d  a  p o i n t  p r o b a b l y  n e a r e r  B a r u n a  t h a n  A r r a h .  

F u r t h e r ,  i t  s e e m s  a l m o s t  c e r t a i n  t h a t  t h e  t h i e v e s  m u s t  h a v e  

h a d  i n f o r m a t i o n  w h i c h  e n a b l e d  t h e m  t o  e x p e c t  a n d  t o  

i d e n t i f y  t h e  t r a i n  a n d  t h e  p a r t i c u l a r  w a g o n  i n  w h i c h  t h i s  

v a l u a b l e  c o n s i g n m e n t  w a s  b e i n g  c a r r i e d ,  a n d  t h i s  i n f o r m a t i o n  

w o u l d  b e  m o s t  e a s i l y  o b t a i n e d  froDi r a i l w a y  s e r v a n t s .  T h e  

t h i e v e s  m u s t  h a v e  b e e n  p r e p a r e d  f o r  t h e  r e m o v a l  o f  b a l e s  

w h i c h  w e i g h e d  a b o u t  3 4 0  l b s .  a  p i e c e  a n d  w h i c h  w o u l d  

r e q u i r e  a  l a r g e  n u m b e r  o f  m e n  f o r  t h e i r  r e m o v a l  w i t h i n  
a  t i m e  r e a s o n a b l e  f o r  t h e i r  p u r p o s e .
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In tliese circumstances, it was tlie duty of tlie respondent, ^  
in tlieir Lordships’ opinion, to give the evidence of tliose SueatCottoit 
of tlie railw£!,y servants who were responsible for the care 
of the consignment at Biixar and Arrah and during the 
intervening journey. Their Lordships regard the possibility 
of the interference having occuiTed so far back as Dildarnagai i?oe India 
as so remote that it may be disregarded in the view tli&i Lord Thanhrton 
they take of the case.

Guard Rohead, an engine-driver and a fireman were on 
1^0. 132; none of them was made a witness by the 
respondent. Of those on duty at Buxar during the stop 
of No. 132, Bhagwan Pathak Harischandra, the assistant 
station-master, and Alamshakhan AbduJ Gafur, the railway 
police constable, who checked one side of the train, gave 
evidence ; Sajatkhan Mahad Safilkhan, who was on duty 
at Eagnathpura, gave evidence that No. 132 stopped there 
from 2-2 to 2-22 for watering the engine and cleaning 
the fire, and that the guard did not leave his brake.
There is no witness from Arrah, a seal-checking station, 
and no explanation as to their absence. The only 
docmnentary evidence bearing on this matter is a state
ment made by Guard Rohead at Dinapore, after the 
discovery of the theft, which will be referred to later.

The assistant station-master, Buxar, states that No. 132 
down train arrived at 0-6  and left at 0-45, and that no wagon 
was taken, out of it at Buxar. There being four lines in the 
station, the train was on the line next but one to the down 
platform. He states that, on the a r̂rival of the train, the 
locks and seals of all the wagons were examined by Guard 
Rohead and the constable, Alamshakhan, a,nd were found 
correct; it seems clear that he was relying on’their report 
of their examination. Alamshakhan states that he examined 
the locks and seals of No. 132 down train, on the down 
platform side, immediately on the arrival of the train, and 
found them intact. He states that the offside was checked
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^  h y  t l i e  g u a r d ,  a n d  t h a t  t h e  g u a r d  w r o t e  t h e  r e m a r k  c e r t i f y i j i g  

StrRAT: COTTOK a l l  c o i ' i e c t  i l l  t h e  s e a i - c h e c k i i i g  b o o k ,  t h e  e n t r y  b e i n g  a l s o  

s i g n e d  b y  h i m .  T h a t  b o o k  r e m a i n s  in, t h e  p o l i c e - s t a t i o n ,  
M ttis  L td .  ̂p j . e g e i .y e t l  f o r  One y e a r  o n l y .  I t  i s  clear t h a t  3 9  n i i m i t e s  

T h b  S e o e e ta r y  ]3e y o n d  t h e  t i m e  u s u a l  f o r  l o c o m o t i v e  r e q u i r e m e n t s ,

i-oB In d ia  a n d  i t  i s  s t a t e d  b y  s o m e  o f  t h e  w i t n e s s e s  t h a t  t h e  g u a r d  

Lord ThanMton u s u a l l y  c h e c k s  t h e  p l a t f o r m  s i d e  ; t h e s e  p o i n t s  m i g h t  h a v e  
b e e n  c l e a r e d  u p  b y  t h e  e v i d e n c e  o f  t h e  g u a r d , i n  a d d i t i o n  t o  

t h e  e v i d e n c e  o f  h i s  h a v i n g  i n  f a c t  m s d e  t h e  c h e c k ,  t o  w h i c h  

h e  a l o n e  c o u l d  s p e a k .

T h e  s t a t e m e n t  o f  G u a r d  E o h e a d  m a d e  a t  D i n a p o r e  i s  n o t  

e v i d e n c e  o f  t h e  c o r r e c t n e s s  o f  t h e  s t a t e m e n t s  m a d e  i n  i t ; 

t h e s e  s h o u l d  h a v e  b e e n  p r o v e d  b y  R o h e a d .  F u r t h e r  t h e  

s t a t e m e n t s  m a d e  i n  i t  a r e  s u c h  a s  c a l l  f o r  e x p l a n a t i o n .  

T h r e e  o f  t h e m  m a y  b e  q u o t e d  -
“ (7) Where did you last cKeck seals, Arrah. 

etc., and find tliem correct ?

(10) Where was the joint Police and Arrah Passia as'correct. At Arrah the 
Tralfic Check last made of the Policeman must have mistaken it
seals of wagons on your train for a non-seal wagon as there were
and with what result ? a number on the train loaded with

stone. The side I  checked '̂ v'as 
correct.

(15) Further remarks Ayhich you As I  thoroughly checked all seals at 
consider might help the Police BXR this wagon was tampered
in obtaining a clue to the theft. with either a t BXR after checking

or a t Ara when shunted on the up 
line for 6-3)n.”

A s  a l r e a d y  s t a t e d ,  n o  w i t n e s s  w a s  c a l l e d  w h o  c o u l d  s p e a k  

a s  t o  w h a t  h a p p e n e d  a t  A i T a h ,  w h e r e  t h e  t r a i n  s t o p p e d  

f o r  o v e r  a n  h o u r  ; t h e r e  i s  n o  e x p l a n a t i o n  a s  t o  t h e  a b s e n c e  

o f  t h e  p o l i c e m a n  w h o  i s  a l l e g e d  i n  t h e  a b o v e  s t a t e m e n t  t o  

h a v e  c h e c k e d  t h e  o f f s i d e  o f  t h e  t r a i n .

I n  t h e  o p i n i o n  o f  t h e i r  L o r d s h i p s ,  t h e  a b s e n c e  o f  R o h e a d  

i s  a  s e r i o u s  m a t t e r ,  a n d  i t  i s  n e c e s s a r y  t o  r e f e r  t o  v a r i o u s  

s t e p s  i n  t h e  p r o c e e d i n g s  w h i c h  r e h t e d  t o  K o h e a d .  B u t  

f i r s t  i t  m a y  b e  n o t e d  t h a t  B o h e a d ’ s  s t a t e m e n t  w a s  n o t
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produced u n t i l  J a n u a r y  1 0 , 1928. T h e  trial began on ^^37 

November 2 9 , 1 9 2 7 ,  when i t  w a s  adjourned ; it  was resumed Sukat Cottojt 
on January 1 0 ,  1 9 2 8 ,  and the rest of the defendants’ 
evidence was taken on J a n u a r y  1 1 ,  1 2 ,  13, 1 6 ,  1 7 ,  1 8
QTirl 1 Q T h e  S e o e bta e y

OF S t a t e

O n  A p r i l  2 1 ,  1 9 2 7 ,  t h e  d e f e n d a n t s  a p p l i e d  f o r  a  c o m m i s s i o n  

t o  P a t n a  t o  e x a m i n e  s e v e n  n a m e d  p e r s o n s  a s  w i t n e s s e s ,  T i a n h e n o n  

w h o  w e r e  s t a t e d  t o  r e s i d e  a t  a  d i s t a n c e  o f  a b o u t  1 , 3 0 0  m i l e s .

T h e  a p p l i c a t i o n  w a s  o p p o s e d  a n d  w a s  r e f u s e d  o n  t h e  g r o u n d  

t h a t  t h e s e  p e r s o n s  w e r e  a l l  t h e n  i n  t h e  s e r v i c e  o f  t h e  

d e f e n d a n t s ,  w h o  w e r e  i n  a  p o s i t i o n  t o  c o m p e l  t h e i r  a t t e n d a n c e  

i n  C o u r t  w i t h o u t  a n y  g r e a t  c o s t .  F i v e  o f  t h e s e  p e r s o n s  

w e r e  a m o n g  t h e  d e f e n d a n t s ’ w i t n e s s e s  a t  t h e  t r i a l .  A  s i x t h  

w a s  S i t a l  P r a s a d  S i n g h ,  s e a l  c h e c k e r  a t  D i n a p o r e ,  w h o s e  

a b s e n c e  f r o m  t h e  t r i a l  w a s  a c c o u n t e d  f o r  b y  i l l n e s s .  T h e  

s e v e n t h  w a s  G u a r d  R o h e a d .

O n  D e c e m b e r  1 0 ,  1 9 2 7 ,  t h e  p l a i n t i f f s  p r o p o s e d

i n t e r r o g a t o r i e s  t o  b e  a n s w e r e d  b y  t h e  d e f e n d a n t ,  o f  w h i c h  

N o .  3  w a s  :—

“ What is the standing of Guard. J . Rohead who you say conducted 132 down on 
21st April 1925 from Moghal Serai to Buxar ? la he in your service now ? If not, 
when did he retire or resign ? State the cause of his retirement or resignation 
if any.”

T h i s  a p p l i c a t i o n  w a s  o p p o s e d  a n d  w a s  r e f u s e d  o n  t h e  

s a m e  d a y  b y  t h e  C o u r t  o n  t h e  g r o u n d  t h a t  i t  w a s  t o o  l a t e ,  

a s  t h e  t r i a l  h a d  a l r e a d y  s t a r t e d .

I n  r e s p o n s e  t o  a  r e q u e s t  b y  t h e  p l a i n t i f f s ,  p r o b a b l y  a s  

t h e  r e s u l t  o f  t h e  a b o v e  r e f u s a l ,  f o r  i n f o r m a t i o n  a s  t o  t h e  

w h e r e a b o u t s  o f  G u a r d  K o h e a d ,  t h e  d e f e n d a n t  o n  D e c e m b e r  

1 5  r e p l i e d  t h a t  t h e  i n f o r m a t i o n  c o u l d  n o t  b e  s u p p l i e d .  T h e  

p l a i n t i f f s  w r o t e  a g a i n  o n  D e c e m b e r  2 4 ,  a n d ,  o n  J a n u a r y  3 ,

1 9 2 8 ,  t h e  d e f e n d a n t  r e p l i e d  a s  f o l l o w s

“ Iregret I  am unable to disclose the address of the ahove aamed (Guard J .
Rohead)-who is a t present on leave preparatory to re-fciremen-fc. How'ever, I  'trill 
he prepared to forward any communication from you to him a t the address 
given me.”

MO- 1  Bk J a  1— 2
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^  On January 1 0 , 1928, when tlie trial was resumed, the 
defendant filed an affidavit, giving answers to tlie inter- 

Weaying rogatories wMcIl iiad been refused on December 10,
Mills Ltd. 2 2̂ 7 , and, in  answer to No. 3 , stated, Guard J. Rohead

joined railway service in 1902. He is now on furlougii 
prior to retirement from 14tli December 1927. He retired 

ZordTMnherton under age lim it ” .

On Januaiy 19, 1928, on tlie conclusion of the evidence 
of their last witness, the defendants made an application, 
which was opposed by the plaintiffs and was rejected by the 
Trial Judge as follows :—

The defendants submit th a t ;—

1. That the defendants are prepared to examine, in addition to the witnesses 
already esamined, any other ivitnesses -whom the plaintiHs want the rail-ways to 
esamine in order to show how the consignment was dealt with while in possession 
of the railways provided the Honourable Court deems it  necessary to do so.

Plaintiffs be therefore called upon to state whether they want any witness to be
examined by the railways regarding the dealing of the consignment.

19th January 1928.
J .  G. MODY.

21st January 1928.

Defendants have already submitted to Court on 19th January 1928 tha t they  ̂
have closed their ease. This application does not lie in face of the fact that the 
defendants have to lead evidence as to how the consignment has been dealt with and 
they have to satisfy their requirements of law. They have not chosen to examine 
the persona who conducted and guarded 132-Down and also other persons on this 
train and other important witnesses on their behalf nor have they tendered them 
for cross-examination in spite of over-repeated applications. Thereafter it will 
be for the Court to see whether the defendantss have led the whole evidence 
satisfactory for the reqtiirements under law and to make adverse inferences against 
the defendants if they have chosen not to examine such important witnesses 
before they close their case. This application is therefore made by the other side 
under the pretence of showing the bona fides which they have not shown. Under 
the circumstances such an appKcation is not legal and maintainable.

B. B. MODI, 

Vakil.

The plaintiffs cannot be called upon now to state if any other witnesses are 
necessary to he examined by defendants for the purpose in question. The
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defendants have already closed, their case and they themselves are the teist judges 1937
,as to -what evidence they are bound to lead to satisfy theC ourton the q.nestionin S xteat CoiTOir 
hand. Application filed. Sm m ikg and

p. C. DBSAI,

21st January I62S. Sub-Judge.

T  • 01’ State
T h e  l e a r n e d  J u d g e  a p p e a r s  t o  .h a v e  c o i i i u s e d  t h e  t w o  d i s t i n c t  i?oe  I o t ia

q u e s t i o n s  a t  t h i s  s t a g e ,  t o  w h l c l i  t l i e i r  L o r d s h i p s  h a v e  a h ^ e a d y  l o r d

r e f e r r e d .  I t  m u s t  h a v e  b e e n  o b v i o u s  t o  t h e  d e f e n d a n t s  

t h a t  R o h e a d  w a s  a n  e s s e n t i a l  w i t n e s s  a s  t o  t h e  d e a l i n g  

w i t h  t h e  c o n s i g n m e n t ,  a n d  t h e y  a r e  h e r e  c l e a r l y  i n f o r m e d - —  

a n d  n o t  f o r  t h e  f i r s t  t i m e — t h a t  t h e  p l a i n t i f f s  s o  r e g a r d e d  

h i m .  N o t  o n l y  w a s  h e  e s s e n t i a l  t o  t h e  p r o o f  o f  h i s  s t a t e m e n t  

a t  D i n a p o r C j  b u t  h e  s h o u l d  h a v e  b e e n  s u b m i t t e d  f o r  

c r o s s - e x a m i n a t i o n .  T h e  d e f e n d a n t s ’ a p p l i c a t i o n  f o r  

a  c o m m i s s i o n  o v e r  s e v e n  m o n t h s  b e f o r e  t h e  t r i a l  o f  o n e  o f  

t h e i r  o w n  s e r v a n t s ,  w a s  u n r e a s o n a b l e  a n d  w a s  r i g h t l y  

r e f u s e d  ; a p a r t -  f r o m  a n y  o t h e r  r e a s o n ,  t h e  p l a i n t i f f s  w e r e  

e n t i t l e d  t o  c l a i m  t h a t  t h e  e v i d e n c e  o f  s u c h  a n  i m p o r t a n t  

w i t n e s s  s h o u l d  b e  g i v e n  a t  t h e  t r i a l .  T h e  u l t i m a t e  

a b s e n c e  o f  t h e  w i t n e s s  f r o m  t h e  t r i a l  w a s  n e v e r  a d e q u a t e l y  

• e x p l a i n e d ,  f o r  t h e  a t t e m p t  t o  g e t  a  c o m m i s s i o n  t o  e x a i h i n e  

R o h e a d  a f t e r  t h e  e v i d e n c e  o f  b o t h  s i d e s  h a d  b e e n  c l o s e d  

m e r e l y  t h r o w s  i n t o  c o n t r a s t  t h e i r ,  p r e v i o u s  a t t i t u d e ,  a n d  

s u g g e s t s  t h a t  t h e y  w e r e  t r y i n g  t o  p u t  a  b e t t e r  a p p e a r a n c e  

o n  t h e i r  p r e v i o u s  d e f a u l t .  I f  t h a t  a p p l i c a t i o n  h a d  b e e n  

m a d e  i n  D e c e m b e r  o r  e a r l y  i n  J a n u a r y ,  i t  m i g h t  t h e n  

h a v e  a t  l e a s t  s h o w n  t h e i r  r e a d i n e s s  t o  m a k e  R o h s a d ’ s  

e v i d e n c e  a v a i l a b l e .

W h i l e  t h e i r  L o r d s h i p s  w o u l d  b e  i n c l i n e d  t o  h o l d  t h a t  t h e  

r e s p o n d e n t ,  b y  h i s  f a i l u r e  t o  s u b m i t  t h e  e v i d e n c e  o f  R o h e a d ,  

w a s  i n  b r e a c h  o f  h i s  c o n t r a c t u a l  o b l i g a t i o n  t o  g i v e  t h e  

e v i d e n c e  n e c e s s a r y  f o r  d i s c l o s u r e  o f  h o w  t h e  c o n s i g n m e n t  

w a s  d e a l t  w i t h ,  t h e y  a r e  c l e a r l y  o f  o p i n i o n  t h a t  t h e  f a i l u r e  

t o  s u b m i t  t h e  e v i d e n c e  o f  R o h e a d ,  i n  t h e  c i r c u m s t a n c e s  o f  

t h i s  c a s e ,  e n t i t l e s  t h e  C o u r t  t o  p r e s u m e ,  i n  t e r m s  o f  s e c t i o n  I 1 4  

( g )  o f  t h e  E v i d e n c e  A c t ,  t h a t  R o h e a d ’ s , e v i d e n c e ,  i f  p r o d u c e d s
MO-I Bk Ja  1—2a
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w o u l d  b e  u n f a v o u r a b l e  t o  t h e  r e s p o n d e n t ,  a n d  t h a t ,  i n  

S t o a t  C otton  c o n s e q u e n c e ,  m i s c o n d u c t  b y  c o m p l i c i t y  i n  t h e  t l i e f t  o f  s o m e
Spinning AffD „ . . . .  ,  „ . ,  . .

W e a v in g  s e r v a n t  o r  s e i v a n t s  o f  t h e  r e s p o n d e n t  m a y  b e  l a u i y  i n i e r r e d  
m i l l s L tiv. r e s p o n d e n t ’ s  e v i d e n c e .  I t  i s  u r m e c e s s a r y  t o  r e f e r

a p p e l l a n t s ’ o t h e r  c o n t e n t i o n s ,  b u t ,  e x c e p t  a s  t o  t h e  

lO B In d ia  u n e x p l a i n e d  a b s e n c e  o f  t h e  p o l i c e m a n ,  w h o  i s  s a i d  b y  E o h e a d  

l o r d  Thanicerton  t o  h a v e  c h e c k e d  t h e  o f f s i d e  o f  t h e  t r a i n  a t  A r r a h ,  t h e i r -  

L o r d s h i p s  w e r e  n o t  s e r i o u s l y  i m p r e s s e d  b y  t h e  a p p e l l a n t s ’ 

c r i t i c i s m s  a s  t o  t h e  n o n - p r o d u c t i o n  o f  w i t n e s s e s  b y  t h e  

r e s p o n d e n t ,  i n c l u d i n g  D e v r a j ,  V i r a  a n d  o t h e r s .

T h e i r  L o r d s h i p s  w i l l  t h e r e f o r e  h u m b l y  a d v i s e  H i s  M a j e s t y  

t h a t  t h e  a p p e a l  s h o u l d  b e  a l l o w e d ,  t h a t  t h e  j u d g m e n t  a n d  

d e c r e e  o f  t h e  H i g h  C o u r t  s h o u l d  b e  s e t  a s i d e  a n d  t h a t  t h e  

d e c r e e  o f  t h e  S u b o r d i n a t e  J u d g e  s h o u l d  b e  r e s t o r e d ,  t h e  

a p p e l l a n t s  t o  h a v e  t h e  c o s t s  o f  t h i s  a p p e a l  a n d  t h e i r  c o s t s  

i n  t h e  H i g h  C o u r t .

S o l i c i t o r s  f o r  t h e  a p p e l l a n t s  : M e s s r s .  L a t t e y  a n d  D a w e ,

S o l i c i t o r  f o r  t h e  r e s p o n d e n t : T h e  S o l i c i t o r ,  I n d i a  O f f i c e .
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# THE TATA HYDRO-ELECTRIC AGENCIES, LTD., BOMBAY, A p p e l l a n t s  

1937 t'. THE OOMISSIONBE 03? INCOME TAX, BOMBAY PRESIDENCY AND
March 12 ADEN, R e s p o n d e n t .

[On Appeal from the High Court at Bomhay]

Indian Income-tax Act {X I of 1922), section 10 (2) {ix)—Payments made in p^muance 
of obligations incurred in acquiring a business, whether may be dedmted from profits- 
of business in ascertaining assessable income.

WKere an oHigation to make payments is undertaken in consideration of the 
acquisition of the riglit to earn profits, that is of the right to conduct the businessj, 
and not for the purpose of producing profits in the conduct of the business, tls©

r^Presem: Lord Russell of KiUowen, Lord MacmiUau and Sir John Wallis.


