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Before Mr. Justice Broomfield and 3Ir. Justice Wassoodew.

1936 CHIMANLAL GANPAT and another (oeiginal Opponents), Appellants y.
J^ovember 2 RAJARAM MAG-ANCHAND OSWAL (obiginal P etitionee,), R espondent.*

Guardians and Wards Act (F J JJ  of 1S90), section 25—Application for custody of 
■̂ )iinor—Appovntmmt o f a personas guardian ivlio is not residing within the jurisdic­
tion o f the, Court—Courf’s jurisdiction to appoi^it such person as guardian.

Undei tlie Guardians and Wards Act, 1890, tliere is iio legal proMMtion against 
the appointment of a person as guardian who is not residing within th e  jurisdiction 
of the Court, though tlie Court as an ordinary rule would be reluctant to  make
such an order and the  same applies to  orders made under section 25 of the  Act.

Subbaratlmarnmcil v. SeshacJialclvi N'aidu,^^^ Asghar A li  v. Am ina  and
B&ni Prasad r . M t. Parwati,^^^ referred to.

In  order to  give the Court jurisdiction the minor m ust be “ ordinarily resident ” 
within the local limits of the jurisdiction of the Court for the  purpose of an appoint­
ment of a guardian and for the purpose of an order under section 25 of the Act.

A p p e a l  i i n d e r  t i i e  L e t t e r s  P a t e n t  a g a i n s t  t h e  d e c i s i o n  
o f  D i v a t i a  J .  c o n f i r m i n g  t h e  o r d e r  p a s s e d  b y  D .  D .  N a n a -  

v a t i ,  D i s t r i c t  J u d g e  a t  P o o n a .

T h e  a p p l i c a t i o n  u n d e r  s e c t i o n  2 5  o f  t h e  G u a r d i a n s  a n d  
W a r d s  A c t ,  1 8 9 0 .

T h e  a p p l i c a n t  R a j a r a m  a n d  h i s  " b r o t h e r  D a t t a t r a y a  l i v e d  

i n  Top, a  v i l l a g e  i n  K o l h a p u r  S t a t e  a s  m e m b e r s  of a  j o i n t  

H i n d u  f a m i l y ,  D a t t a t r a y a  d i e d  i n  t h e  y e a r  1 9 2 5  l e a v i n g  
a  w i d o w  J a s u d b a i  a n d  a  d a u g h t e r  L i l a v a t i .  L i l a v a t i  a n d  

h e r  m o t h e r  l i v e d  w i t h  R a j a r a m  a t  T o p ,  a n d  L i l a v a t i  

o c c a s i o n a l l y  v i s i t e d  h e r  o t h e r  r e l a t i o n s  i n  P o o n a .

I n  1 9 3 4  C h i m a n l a l  ( o p p o n e n t  N o .  1 )  t h e  m a t e r n a l  u n c l e  

o f  L i l a v a t i  a n d  G u l a b c h a n d  ( o p p o n e n t  N o .  2 ) ,  t h e  f o r m e r ’ s  

b r o t h e r - i n - l a w ,  t o o k  L i l a v a t i  t o  t h e i r  p l a c e  i n  t h e  P o o n a  

D i s t r i c t .  W h i l e  s h e  w a s  s t a y i n g  w i t h  t h e m  i n  A u g u s t
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1 9 3 4  a r r a n g e m e n t s  w e r e  m a d e  f o r  h e r  m a r r i a g e  l> y  E a j a r a m -  ^  

w i t h  o n e  M a n e k c l i a n d .  T h e  r e l a t i v e s  o f  t h e  g i r l  a p p r o v e d  C h q i a n la l  

o f  t h i s  m a r r i a g e  b u t  t h e  o p p o n e n t s  o b j e c t e d  t o  a  t e r m  o f  ‘ v .

t h e  a g r e e m e n t  b y  w h i c h  t h e  g i r l ’ s  g u a r d i a n  R a j a r a m  w a s  

t o  r e c e i v e  a  s u m  o f  E s .  2 , 0 0 0  f r o m  t h e  f a t h e r  o f  t h e  b r i d e ­

g r o o m .  T h e  o p p o n e n t s  t r i e d  t o  p r e v e n t  t h e  p a y m e n t  o f  

m o n e y  t o  E a j a r a m  a n d  d e c l i n e d  t o  a l l o w  L i l a v a t i  t o  r e t u r n  

t o  h i m  w h e n  h e  W a n t e d  h e r  b a c k .

Ill J a n u a r y  1925, E a j a r a m  m a d e  a n  a p p l i c a t i o n  f o r  t h e  

c u s t o d y  o f  t h e  m i n o r  L i l a v a t i  u n d e r  s e c t i o n  25 o f  t h e  

G u a r d i a n s  a n d  W a r d s  A c t ,  1 8 9 0 .

T h e  D i s t r i c t  J u d g e  h e l d  t h a t  t h e  a p p l i c a n t  w a s  t h e  d e  f a c t o  

g u a r d i a n  o f  t h e  m i n o r  w h o  h a d  b e e n  t a k e n  o u t  o f  h i s  p o s s e s s -  

s i o n  o n  f a l s e  e x c u s e s .  H e  a l s o  h e l d  t h a t  t h e  a r r a n g e m e n t  

r e g a r d i n g  t h e  m a r r i a g e  o f  t h e  m i n o r  w a s  h o % a  f i d e  a n d  t h e  

■ a c c e p t a n c e  o f  t h e  s u m  o f  E s .  2 , 0 0 0  b y  t h e  a p p l i c a n t  f r o m  

t h e  b r i d e g r o o m ’ s  f a t h e r  w a s  a c c o r d i n g  t o  t h e  c u s t o m  o f  

t h e  c o m m u n i t y .  T h e  l e a r n e d  J u d g e ,  t h e r e f o r e ,  o r d e r e d  t h a t  

t h e  a p p l i c a n t  b e  a p p o i n t e d  g u a r d i a n  o f  t h e  p e r s o n  o f  t h e  

m i n o r  a n d  t h a t  t h e  c u s t o d y  o f  t h e  m i n o r  s h o u l d  b e  h a n d e d  

o v e r  t o  h i m  o n  h i s  f u r n i s h i n g  s e c u r i t y  i n  t h e  s u m  o f  E s .  1 , 0 0 0  
w i t h  o n e  s u r e t y  f o r  t h a t  a m o u n t  r e s i d e n t  i n  t h e  P o o n a  

D i s t r i c t .

T h e  o p p o n e n t s  a p p e a l e d  t o  t h e  H i g h  C o u r t .  T h e  a p p e a l  

w a s  h e a r d  b y  D i v a t i a  J .  w h o  c o n f i r m e d  t h e  o r d e r  o f  t h e  

D i s t r i c t  J u d g e .  H i s  L o r d s h i p  d e l i v e r e d  t h e  f o l l o w i n g  j u d g ­

m e n t  o n  F e b r u a r y  2 8 ,  1 9 3 6 .

D ivatia  J .  T h i s  a p p e a l  a r i s e s  u n d e r  t h e  G u a r d i a n s  a n d  
W a r d s  A c t  a n d  i s  p r e f e r r e d  b y  t h e  o r i g i n a l  o p p o n e n t s .

T h e  a p p l i c a n t  i s  t h e  p a t e r n a l  u n c l e  o f  t h e  m i n o r  a n d  t h e  

f i r s t  o p p o n e n t  i s  t h e  m a t e r n a l  u n c l e .  T h e  p a t e r n a l  u n c l e  

a p p H e d  u n d e r  s e c t i o n  2 5  o f  t h e  G u a r d i a n s  a n d  W a r d s  A c t  

f o r  o b t a i n i n g  t h e  c u s t o d y  o f  t h e  m i n o r  g i r l ,  o n  t h e  g r o u n d  

t h a t  s h e  w a s  l i v i n g  w i t h  t h e  p e t i t i o n e r  i n  a  v i l l a g e  i n  

X o l h a p i t r  S t a t e  a n d  t h a t  o p p o n e n t  N o .  1  a n d  o p p o n e n t

Bom» BOMBAY SERIES 349



350 I N D M  LAW EEPORTS [1937J

No. 2 uiider false pretexts removed lier from tlie custody 
CsmgiAL of tlie petitioner and did not restore tlie minor to tliem.

‘ V. Tile defence of opponent No. 1 was tiiat tlie minor was
living witli him and that the petitioner was never the minor’s 

D iv ^ J  gnardian, that the minor’s mother was also living with
opponent No. 1, and that the application was not bona fide. 
The lower Court has held on the evidence that the petitioner 
was the de facto guardian of the minor, that the application 
was made h o n a  fide, and on the other hand it was opponent 
No. 1 who removed the minor stealthily and by means 
of a pretence from the custody of the petitioner, and that 
it was for the welfare of the minor that his custody should 
be restored to the petitioner. The petitioner has settled 
the betrothal of the minor and both sides are agreed as 
to the fitness of the bridegroom, but the contention of 
opponent No. 1 is that the petitioner wants to get his own 
son married and for that purpose he has accepted the amount 
of Es. 2,000 from the bridegroom’s father in exchange for 
giving the girl in marriage to the bridegroom. The lower 
Court has come to the conclusion that this is a b o n a  f i d e  

arrangement, because such arrangement prevails in this 
particular community, and but for the arrangement the 
minor girl could not be married at all.

The question as to whether the appointment of this 
guardian is for the welfare of the minor or not is really 
one of discretion, and ordinarily this Court would not inter­
fere with the discretion exercised by the trial Court. I am 
quite satisfied that on the evidence before it the lower Couit 
has rightly exercised its discretion.

There is however one point urged on behalf of the 
appellant which requires to be considered, and that is that 
the petitioner is a resident of Kolhapur State, that' the 
minor was at the date of the arpplication in British India, 
and therefore this application by the petitioner is not com­
petent, and secondly, in any case the lower Court erred 
in appointing the petitioner as a guardian under the



G u a r d i a n s  a n d  W a r d s  A c t  b e c a u s e  s u c k  a p p o i n t m e n t  i s  ^
p r o h i b i t e d  u n d e r  t l i e  A c t ,  a n d  r e l i a n c e  i s  p l a c e d  f o r  t l i i s  C m ^ s L A L

p u r p o s e  u p o n  s e c t i o n  3 9 ,  c l a u s e  ( h ) ,  w l i i c l i  s a y s  t l i a t  t l i e

C o u r t  m a j r  o n  t h e  a p p h c a t i o n  r e m o v e  t h e  g u a r d i a n  a p p o i n t e d  m a g a ^^h o t

o n  t h e  g r o u n d  t h a t  t h e  g u a r d i a n  h a s  c e a s e d  t o  r e s i d e  w i t h i n

t h e  l o c a l  l i m i t s  o f  t h e  j u r i s d i c t i o n  o f  t h e  C o u x t  ” , E e l i a n c e

h a s  a l s o  b e e n  p l a c e d  o n  s e c t i o n  2 6  - w h i c h  s a y s  :

“ A guardiaii of tlie person appointed or declared by tlie Court, unless he is tho 
C o lle c to r ,  or is a guardian appointed by will or other instrum ent, shall no t, 
without the leave of the Court by which he was appointed or declared, remove 
the ward from the lim its of its  jurisdiction, except for such purposes as m ay be 
prescribed.”

I t  i s  u r g e d  t h a t  t h e  c o m b i n e d  e f f e c t  o f  t h e  t w o  s e c t i o n s  

i s  t h a t  i t  i s  n o t  c o m p e t e n t  t o  t h e  C o u r t  t o  a p p o i n t  o n e  w h o  

i s  l i v i n g  o u t s i d e  B r i t i s h  I n d i a  a s  a  g u a r d i a n  o f  t h e  m i n o r  

w h o  i s  r e s i d i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t ,  a n d  t h e  

l e a r n e d  a d v o c a t e  o n  b e h a l f  o f  t h e  a p p e l l a n t  h a s  a l s o  r e l i e d  

. u p o n  t h e  r u l i n g  i n  S u b h a m t h n a m m a l  v .  S e s h a c h a h m  N a i d u , ^ ' ' ^  

i n  w h i c h  i t  i s  h e l d  t h a t  “  a  p e r s o n  w h o  i s  l i v i n g  o u t s i d e  

t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  s h o u l d  n o t  b e  a p p o i n t e d  a s  

a  g u a r d i a n  N o w  i t  m a y  b e  n o t e d  i n  t h e  f i r s t  p l a c e  t h a t  

t h e  a p p l i c a t i o n  o f  t h e  p e t i t i o n e r  i n  t h e  l o w e r  C o u r t  w a s  

n o t  a n  a p p l i c a t i o n  o r i g i n a l l y  u n d e r  s e c t i o n  7  o f  t h e  G u a r d i a n s  

a n d  W a r d s  A c t ,  n o r  u n d e r  s e c t i o n  1 7  o f  t h a t  A c t ,  b u t  u n d e r  

s e c t i o n  2 5 ,  o n  t h e  g r o u n d  t h a t  h e  w a s  t h e  g u a r d i a n  o f  t h e  

m i n o r ,  t h a t  t h e  m i n o r  w a s  l i v i n g  w i t h  h i m  b u t  t h a t  h e  w a s  

d e p r i v e d  o f  h e r  c u s t o d y  a n d  t h e r e f o r e  i t  s h o u l d  b e  r e s t o r e d  

t o  h i m .  I t  m a y  b e  t h a t  i n  m a k i n g  t h e  a p p o i n t m e n t  o f  t h e  

g u a r d i a n  u n d e r  s e c t i o n  7  t h e  C o u r t  m a y  t a k e  i n t o  c o n s i d e r a ­

t i o n  a s  t o  w h e t h e r  t h e  g u a r d i a n  i s  l i v i n g  w i t h i n  t h e  j u r i s d i c ­

t i o n  o f  t h e  C o u r t ,  a n d  i t  i s  l a i d  d o w n  i n  s e c t i o n  1 7  t h a t  t h e  

C o u r t  w h i l e  m a k i n g  a n  a p p o i n t m e n t  o f  t h e  g u a r d i a n  i s  t o  

t a k e  i n t o  c o n s i d e r a t i o n ,  a m o n g  o t h e r  t h i n g s ,  t h e  c a p a c i t y  

o f  t h e  p r o p o s e d  g u a r d i a n .  I t  i s  n o w h e r e  e n a c t e d  s p e c i f i c a l l y  

i n  t h e  A c t  t h a t  n o  p e r s o n  s h a l l  b e  a p p o i n t e d  a s  a  g u a r d i a i ^  

w h o  d o e s  n o t  r e s i d e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u x t .
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Divatia J .

S e c t i o n  3 9 ,  c l a u s e  { h ) ,  r e f e r s  t o  t l i e  r e m o v a l  o f  a  g u a r d i a n  

C h im a n la l f o r  c e a s i n g  t o  r e s i d e  w i t h i n  t l i e  l o c a l  l i m i t s  o f  t h e  j u r i s d i c t i o n  

V. o f  t h e  C o u r t ,  a n d  t h a t  t o o  t h e  C o u r t  m a y  d o  o n  t h e  a p p l i c a -  

M ^ a k c t a n d  t i o n  b y  a n y  p e r s o n  o r  o f  i t s  o w n  m o t i o n .  T h a t  s e c t i o n  .
d o e s  n o t  s a y  t h a t  t h e  m o m e n t  t h e  g u a r d i a n  c e a s e s  t o  r e s i d e  

w i t h i n  t h e  l o c a l  j u r i s d i c t i o n  o f  t h e  C o u r t  h e  m u s t  b e  r e m o v e d  

a s  a  m a t t e r  o f  c o u r s e .  T h e  o n l y  t h i n g  t h a t  t h e  C o u r t  h a s  

t o  s e e  i s  t h e  w e l f a r e  o f  t h e  m i n o r ,  a n d  i t  w o u l d  t h e r e f o r e  

f o l l o w  t h a t  i f  t h e  w e l f a r e  o f  t h e  m i n o r  r e q u i r e s ,  t h e  C o u r t  

m a y  a p p o i n t  a  p e r s o n  w h o  i s  r e s i d i n g  e v e n  o u t s i d e  t h e  

j u r i s d i c t i o n  o f  t h e  C o u r t  s u b j e c t  t o  c e r t a i n  s a f e g u a r d s .  

I t  i s  n o  d o u b t  h e l d  i n  S u b b a r a t h n m n m a l  v .  S e s h a c h a l a m  

N a i d u , ' ^ '  t h a t  t h e  C o u r t  s h o u l d  n o t  a p p o i n t  a  p e r s o n  w h o  

i s  l i v i n g  o u t s i d e  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  a s  a  g u a r d i a n .  

B u t  i t  i s  o n  t h e -  o t h e r  h a n d  h e l d  b y  t h e  A l l a h a b a d  H i g h  

C o u r t  i n  B e n i  P r a s a d  v .  M t .  P a n v a t i ^ ^ ^ ^  t h a t :

“  There is nothing in the Guardians and Wards Act which debars a Court from 
appointing a guardian who is not residing within the jurisdiction of the Court to 
which an application is made. Under section 7 a Court will appoint a  guardian 
whenever it is satisfied, th a t it  is for the welfare of the minor th a t an order should 
be made. Section 39, clause (h), does not imply th a t a person applying for 
appointment must be refsiding within the jurisdiction of the Court to  which the 
application, is made. W hat clause (h) means is th a t in certain cases, ceasing to 
live within the jurisdiction of the Court which made the order of appointm ent may 
be a  ground for the removal of the guardian from his office and no more. The only 
du ty  east on the Court under the Act is to appoint the best person to act as 
guardian regardless of his place of residence . .

I n  m y  o p i n i o n  t h e  v i e w  t a k e n  i n  t h i s  c a s e  i s  c o r r e c t .  I t  i s  

o b s e r v e d  i n  t h a t  c a s e  t h a t  i f  t h e  l a w  w e r e  t h a t  o n l y  a  p e r s o n  

l i v i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  c o u l d  b e  a p p o i n t e d  

a  g u a r d i a n ,  t h e n  i n  s o m e  c a s e s  t h e  c o n s e q u e n c e s  m a y  b e  

d i s a s t r o u s ,  a s  i t  m a y  p e r m i t  a n  u n s c r u p u l o u s  p e r s o n  t o  

p r e v e n t  t h e  w e l l - w i s h e r s  o f  t h e  m i n o r  f r o m  b e i n g  a p p o i n t e d  

g u a r d i a n ,  b y  i n d u c i n g  t h e  m i n o r  t o  r e m o v e  h i m s e l f  a n d  

h i s  p r o p e r t y  f r o m  t h e  d i s t r i c t  i n  w h i c h  h i s  f r i e n d s  

a n d  r e l a t i v e s ,  m o s t  c o m p e t e n t  t o  a c t  a s  h i s  g u a r d i a n ,  
r e s i d e .
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T h i s  i s  e x a c t l y  w h a t  h a s  h a p p e n e d  i n  t h e  p r e s e n t  c a s e .  T h e  ^  

m i n o r  h a s  b e e n  r e m o v e d  f r o m  t h e  K o l h a p u r  S t a t e  w i t h  t h e  C h q u x l a l  

o b j e c t  o f  k e e p i n g  h e r  o n t  o f  t h e  c u s t o d y  o f  t h e  p e t i t i o n e r ,  a n d  

i f  t h e  C o u r t  i s  p o w e r l e s s  t o  m a k e  a n y  o r d e r  i n  s u c h  c a s e s ,  i t  Mr^ufoHASB. 
m ean s t h a t  a n y  p e r s o n  c a n  t a k e  a w a y  t h e  m i n o r  f r o m  t h e  , 

g u a r d i a n ’ s  c u s t o d y  f r o m  o n e  d i s t r i c t  a n d  r e m o v e  h i m  t o  

a n o t h e r ,  a n d  t h e  C o u r t  w o u l d  h a v e  n o  p o v f e r  t o  r e s t o r e  h i m  

t o  t h e  g u a r d i a n .  I t  h a s  b e e n  c o n t e n d e d  o n  b e h a l f  o f  t h e  
o p p o n e n t  t h a t  t h e  p r o p e r  r e m e d y  i s  t o  f i l e  a  s u i t  a n d  s u c h  a  

s u i t  i s  n o t  p r o h i b i t e d  u n d e r  t h e  G u a r d i a n s  a n d  W a r d s  A c t .

I  q u i t e  c o n c e d e  t h a t  i t  m a y  b e  o p e n  t o  t h e  p e t i t i o n e r ,  i n  v i e w  

o f  a  d e c i s i o n  o f  o u r  H i g h  C o u r t ,  t o  f i l e  a  s u i t  a n d  o b t a i n  t h e  

c u s t o d y  o f  t h e  m i n o r .  A f t e r  t h e  d e c i s i o n  o f  t h e  P r i v y  

C o u n c i l  i n  B e s a n t  v .  N a r a y a m a J i ^ ^  i t  h a s  b e e n  h e l d  b y  t h e  

M a d r a s  H i g h  C o u r t  t h a t  i f  a  p e r s o n  w a n t s  t h e  r e s t o r a t i o n  o f  

t h e  c u s t o d y  o f  t h e  m i n o r ,  a n d  t h a t  p e r s o n  i s  a  d e  f a c t o  

g u a r d i a n ,  h i s  o n l y  r e m e d y  i s  t o  a p p l y  u n d e r  t h e  G u a r d i a n s  

a n d  W a r d s  A c t  a n d  n o t  t o  f i l e  a  r e g u l a r  s u i t : S a t J i i  v .

R a m a n d i  P a n d a m m . ' ' ^ ^  O u r  H i g h  C o u r t  h a d ,  h o w e v e r ,  h e l d  

i n  S h a r i f  a  v .  M u n e k J i m i ^ ^  t h a t  a  s u i t  o f  t h i s  n a t u r e  i s  n o t  

b a r r e d  b y  t h e  p r o v i s i o n s  o f  t h e  G u a r d i a n s  a n d  W a r d s  A c t ,  

a n d  e v e n  t l i o u g h  s u b s e q u e n t  t o  t h e  P r i v y  C o u n c i l  r u l i n g ,  

a  c a s e  c a m e  u p  t o  t h i s  C o u r t ,  v i z . ,  A c h r a t l a l  J e k i s o n i a s  v .
0 % w i a n l a l  P a r h J m d a s ^ '^ ^  t h i s  C o u r t  o b s e r v e d  ( p .  6 0 4 ) :

“ We are not prepared to  hold tlia t the d ic tu m .. . -in Annie. Bescmt v.
Narayaniah,^^'‘ to  the effect th a t a sviit inter partes is not the proper proceeding, was 
intended to he of siich general application as virtually to overrule the decieipn of 
tliin Court in  Sharifar. MuneJchan.^ '̂^

T h a t  m e a n s  a  s u i t  c a n  b e  f i l e d ,  b u t  i t  d o e s  n o t  m e a n  t h a t  

t h a t  i s  t h e  o n l y  r e m e d y ,  b e c a u s e  i t  h a s  b e e n  e x p r e s s l y  s a i d  i n  

S h a r i f a  v .  M u n e l c h a n ^  t h a t  t h e r e  i s  a  c o n c u r r e n t  r e m e d y ,

■and t h a t  a  r e m e d y  w a s  o p e n  t o  t h e  p l a i n t i f f  b y  w a y  o f  a p p l i ­

c a t i o n  u n d e r  t h e  G u a r d i a n s  a n d  W a r d s  A c t .  T h e r e f o r e  i t  

c a n n o t  b e  s a i d  t h a t  t h e  o n l y  r e m e d y  f o r  t h e  p l a i n t i f f  w a s  t o  

f i l e  a  s u i t .  T h e  p l a i n t i f f  c a n  p r o c e e d  u n d e r  t h e  G u a r d i a n s
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1936_ _  a n d  W a r d s  A c t ,  a n d  i t  l i a s  b e e n  h e l d  t h a t  a  d e  f a c t o  g u a r d i a n

c a n  a l s o  a p p l y  n n d e r  s e c t i o n  2 5  o f  t h e  A c t .  I t  h a s  b e e n  h e l d  

V. o n  t h e  e v i d e n c e  i n  t h i s  c a s e  t h a t  t h e  p e t i t i o n e r  w a s  a  d e  f a c t o

MAG^^mASD g n a r d i a n j  a n d  t h a t  t h e  m i n o r  w a s  u n d e r  h i s  c a r e  a n d  c u s t o d y .

D i v ^ j  i s  c l e a r ,  t h e r e f o r e ,  t h a t  t h e  p e t i t i o n e r  w a s  e n t i t l e d  t o  a p p l y  

u n d e r  s e c t i o n  2 5  o f  t h e  A c t ,  a n d  e v e n  t h o u g h  t h e  p e t i t i o n e r  

w a s  a  r e s i d e n t  o f  t h e  K o l h a p u r  S t a t e ,  t h a t  d o e s  n o t  p r e v e n t  
t h e  C o u r t  f r o m  h a n d i n g  o v e r  t h e  c u s t o d y  o f  t h e  m i n o r  t o  

h i m .
T h e  l o w e r  C o u r t  t h o u g h t  t h a t  i n  o r d e r  t o  s a f e g u a r d  t h e  

i n t e r e s t  o f  t h e  p a r t i e s ,  s e c u r i t y  s h o u l d  b e  d e m a n d e d  f r o m  t h e  

p e t i t i o n e r  a s  h e  w a s  r e s i d i n g  o u t s i d e  B r i t i s h  I n d i a ,  a n d  t h e  

p e t i t i o n e r  h a s  f u r n i s h e d  s u c h  s e c u x i t y .  I t  w a s  t h o u g h t  t h a t  

i n  o r d e r  t h a t  t h e  p e t i t i o n e r  m i g h t  o b s e r v e  t h e  t e r m s  o f  t h e  

s e c u r i t y  h e  s h o u l d  b e  f o r m a l l y  a p p o i n t e d  a  g u a r d i a n .  B u t  

t h e  o r d e r  w o u l d  r e m a i n  v a l i d  e v e n  t h o u g h  a  f o r m a l  a p p o i n t ­

m e n t  h a s  b e e n  m a d e .

F o r  t h e s e  r e a s o n s  t h e  o r d e r  o f  t h e  l o w e r  C o u r t  i s  c o n f i r m e d  

a n d  t h e  a p p e a l  i s  d i s m i s s e d  w i t h  c o s t s .

The  o p p o n e n t s  a p p e a l e d  u n d e r  t h e  L e t t e r s  P a t e n t .

A .  G .  D e s a i ,  w i t h  S .  G .  C J i i t a l e ,  f o r  t h e  a p p e l l a n t s .

S .  G .  P a t w a r d J i a n ,  f o r  t h e  r e s p o n d e n t .

B room field  J .  T h i s  i s  a n  a p p e a l  u n d e r  t h e  L e t t e r s  

P a t e n t  f c o m  a  j u d g m e n t  o f  M r .  J u s t i c e  B i v a t i a  c o n f i r m i n g  

a n  o r d e r  o f  t h e  D i s t r i c t  J u d g e  o f  P o o n a  b y  w h i c h  t h e  r e s p o n ­

d e n t  w a s  a p p o i n t e d  g u a r d i a n  o f  h i s  m i n o r  n i e c e  L i l a v a t i  a n d  

i t  w a s  d i r e c t e d  u n d e r  s e c t i o n  2 5  o f  t h e  G u a r d i a n s  a n d  W a r d s  

A c t  t h a t  s h e  s h o u l d  b e  r e s t o r e d  t o  h i s  c u s t o d y  f r o m  t h a t  o f  t h e  

o p p o n e n t s .  T h e  r e s p o n d e n t  w h o  m a d e  t h e  a p p l i c a t i o n  t o  

t h e  D i s t r i c t  C o u r t  i s  t h e  p a t e r n a l  u n c l e  o f  t h e  m i n o r  g i r l .  

T h e  a p p e l l a n t s  a r e  t h e  p e r s o n s  w h o  o p p o s e d  t h a t  a p p l i c a t i o n .  

O p p o n e n t  N o .  I  i s  t h e  m a t e r n a l  u n c l e  o f  t h e  g i r l  a n d  

o p p o n e n t  N o .  2  i s  h i s  b r o t h e r - i n - l a w .  A c c o r d i n g  t o  t h e  

f i n d i n g s  o f  t h e  l o w e r  C o u r t s ,  w h i c h  h a v e  n o t  b e e n  s e r i o u s l y  

d i s p u t e d ,  t h e  r e s p o n d e n t ,  i . e . ,  t h e  p a t e r n a l  n n c l e ,  w h o  i s
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a  r e s i d e n t  o f  I v o l h a p i i i  S t a t e ,  b i o u g l i t  u p  t h e  m i n o r  a n d  m a i n -  ^^36 

t a i n e d  b o t l i  l i e r  a n d  h e r  m o t h e r  f r o m  t h e  t i m e  o f  h e r  f a t h e r ’ s  

■ death .- I t  a p p e a r s  t h a t  t h e  g i r l  n o w  a n d  a g a i n  v i s i t e d  h e r  

o t h e r  r e l a t i o n s  w h o  r e s i d e d  i n  P o o n a ,  h u t  f o r  t h e  g r e a t e r  p a r t  

o f  t h e  t i m e  s h e  w a s \ v i t h  t h e  r e s p o n d e n t  i n  K o l h a p u r .  I t  i s  ~ u j  
n o t  d i s p u t e d  t h a t  h e  w a s  a n d  i s  h e r  g u a r d i a n .

I n  A p r i l ,  1 9 3 4 ,  s h e  w a s  t a k e n  a w a y  b y  t h e  o p p o n e n t s  t o  

t h e  P o o n a  D i s t r i c t .  W h i l e  s h e  w a s  s t a y i n g  w i t h  t h e m  i n  

A u g u s t  1 9 3 4 ,  a r r a n g e m e n t s  w e r e  m a d e  f o r  h e r  m a r r i a g e  t o  

a  y o u n g  m a n  w h o  r e s i d e s  a t  S u p a ,  a l s o  i n  t h e  P o o n a  D i s t r i c t .

T h e  r e l a t i o n s  o f  t h e  g i r l  a l l  a p p r o v e  o f  t h i s  m a r r i a g e  b u t  t h e  

m a t e r n a l  u n c l e  a n d  a l s o  o p p o n e n t  N o .  2  o b j e c t  t o  a  t e r m  o f  

t h e  a g r e e m e n t  b y  w h i c h  t h e  g i r l ’ s  g u a r d i a n ,  t h e  p a t e r n a l  

u n c l e ,  i s  t o  r e c e i v e  a  s u m  o f  K s .  2 , 0 0 0  f r o m  t h e  f a t h e r  o f  t h e  

b r i d e g r o o m .  T h e  l e a r n e d  D i s t r i c t  J u d g e  h a s  f o u n d  t h a t  t h i s  

i s  i n  a c c o r d a n c e  w i t h  t h e  c u s t o m  o f  t h e  c o m m u n i t y  t o  w h i c h  

t h e  p a r t i e s  b e l o n g ,  t h a t  t h e r e  i s  n o t h i n g  u n u s u a l  o r  

■ o b j e c t i o n a b l e  i n  i t  a n d  t h a t  t h e  o p p o n e n t s  a r e  n o t  a c t u a t e d  ■ 

b y  a n y  c o n c e r n  . f o r  t h e  w e l f a r e  o f  t h e  m i n o r  b u t  a r e  s i m p l y  

t r y i n g  t o  m a i n t a i n  t h e i r  p e r s o n a l  v i e w s  a b o u t  t h e  m a r r i a g e  

w h i c h  t h e y  h a v e  s u p p o r t e d  b y  p e r v e r t i n g  t h e  f a c t s .  T h e y  

h a v e  a p p a r e n t l y  t r i e d  t o  p r e v e n t  t h e  p a y m e n t  o f  t h e  m o n e y  

t o  t h e  p a t e r n a l  u n c l e  a n d  d e c l i n e d  t o  a l l o w  t h e  g i r l  t o  r e t u r n . 

t o  h i m  w h e n  h e  w a n t e d  h e r  b a c k .  A c c o r d i n g l y ,  i n  J a n u a r y  

1 9 3 5 ,  h e  m a d e  t h e  a p p l i c a t i o n  u n d e r  s e c t i o n  2 5  o f  t h e  

' G u a r d i a n s  a n d  W a r d s  A c t  w h i c h  h a s  g i v e n  r i s e  t o  t h i s  a p p e a l .

T h e  D i s t r i c t  J u d g e  w a s  o f  o p i n i o n  t h a t  i t  w a s  f o r  t h e  w e l f a r e  

• o f t h e  m i n o r  t h a t  s h e  s h o u l d  b e  r e s t o r e d  t o  t h e  c u s t o d y  o f  h e r  

g u a r d i a n .  M r .  J u s t i c e  D i v a t i a  e v i d e n t l y  a g r e e d  w i t h  h i m  

a n d  o n  t h a t  m a t t e r  o f  d i s c r e t i o n  w e  s e e  n o  r e a s o n  w h a t e v e r  

t o  i n t e r f e r e  w i t h  t h e  v i e w  t a k e n  b y  t h e  l o w e r  C o u r t s .

T h e  o n l y  p o i n t  o f  s u b s t a n c e  i n  t h e  a p p e a l  i s  w h e t h e r  

t h e  D i s t r i c t  J u d g e ,  P o o n a ,  h a d  j u r i s d i c t i o n  t o  a p p o i n t  t h e  

r e s p o n d e n t  g u a r d i a n  o f  t h i s  m i n o r  g i r l  a n d  t o  m a k e  t h e  

■order u n d e r  s e c t i o n  2 6  i n  h i s  f a v o u r .  T h e  q u e s t i o n  a r i s e s  
l > y  r e a s o n  o f  t h e  f a c t  t h a t  h e  d o e s  n o t  r e s i d e  w i t h i n  t h e

Bom. BOMBAY SEEIES 355



Gahi-’AT 
V-

Rajaeam ' 
M agajtch an -d

B room fidd J .

1936 j u r i s d i c t i o n  o f  t h e  D i s t r i c t  C o u r t  b u t  i n  t l i e  S t a t e  o f  K o l h a p u r .  

CsiaiASLAL M r .  A. G .  D e s a i  w h o  a p p e a r s  f o r  t h e  a p p e l l a n t s  c o n t e n d s  

t h a t  t h e  C o u r t  h a d  n o  j u r i s d i c t i o n .  H e  r e l i e s  o n  t h e  f o l l o w ­

i n g  p r o v i s i o n s  o f  t h e  G u a r d i a n s  a n d  W a r d s  A c t .  U n d e r  

s e c t i o n  1  ( 2 )  t h e  A c t  e x t e n d s  t o  t h e  w h o l e  o f  B r i t i s h  I n d i a „ 

I n  s e c t i o n  9  { 1 )  i t  i s  p r o v i d e d  t h a t  a p p l i c a t i o n s  w i t h  r e s p e c t  

t o  t h e  g u a r d i a n s h i p  o f  t h e  p e r s o n  o f  a  m i n o r  a r e  t o  b e  m a d e  

t o  t h e  D i s t r i c t  C o u r t  h a v i n g  j u r i s d i c t i o n  i n  t h e  p l a c e  w h e r e  

t h e  m i n o r  o r d i n a r i l y  r e s i d e s .  I n  s e c t i o n  2 6  i t  i s  l a i d  d o w n  

t h a t  a  g u a r d i a n  o f  t h e  p e r s o n  a p p o i n t e d  o r  d e c l a r e d  b y  t h e  

C o u r t  s h a l l  n o t  w i t h o u t  t h e  l e a v e  o f  t h e  C o u r t  r e m o v e  t h e  

w a r d  f r o m  t h e  l i m i t s  o f  i t s  j u r i s d i c t i o n .  S e c t i o n  3 9  p r o v i d e s  

f o r  t h e  r e m o v a l  o f  a  g u a r d i a n  o n  c e r t a i n  g r o u n d s .  O n e  

o f  t h e  g r o u n d s  o n  w h i c h  h e  m a y  b e  r e m o v e d  i s  f o r  c e a s i n g ;  

t o  r e s i d e  w i t h i n  t h e  l o c a l  l i m i t s  o f  t h e  j u r i s d i c t i o n  o f  t h e  

C o u r t .  L a s t l y  s e c t i o n  4 4  p r o v i d e s  t h a t  a  g u a r d i a n  m a y  

b e  p u n i s h e d  b y  f i n e  o r  i m p r i s o n m e n t  i f  h e  r e m o v e s  t h e :  

w a r d  f r o m  t h e  l i m i t s  o f  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  in .  

c o n t r a v e n t i o n  o f  t h e  p r o v i s i o n s  o f  s e c t i o n  2 6 .

M r .  D e s a i ’ s  a r g u m e n t  i s  t h a t  i t  i s  a g a i n s t  t h e  s p i r i t ,  i f  

n o t  a c t u a l l y  a g a i n s t  t h e  l e t t e r ,  o f  t h e  A c t  t o  a p p o i n t  a  p e r s o n ,  

a s  g u a r d i a n  w h o  i s  r e s i d e n t  o u t s i d e  t h e  j u r i s d i c t i o n  o r  t o  

m a k e  a n  o r d e r  u n d e r  s e c t i o n  2 5  i n  f a v o u r  o f  s u c h  a  p e r s o n . .  

I n  s u p p o r t  o f  t h i s  p r o p o s i t i o n  h e  r e l i e s  o n  S u h b a m t J i n a m m a l  v .  

S e s l m c l i a l a m  N a i d u ^ ^  a n d  A s g h a r  A l i  v .  A m i n a  B e g a m , ' ^ '  

I n  t h e  f o r m e r  c a s e  i t  w a s  h e l d  t h a t  i t  i s  c l e a r l y  a g a i n s t  t h e  

i n t e n t i o n  o f  t h e  G u a r d i a n s  a n d  W a r d s  A c t  t h a t  a n y o n e  

r e s i d i n g  o u t s i d e  B r i t i s h  I n d i a  s h o u l d  b e  a p p o i n t e d  g u a r d i a n  

o f  a  m i n o r ’ s  p e r s o n ,  a s  o v e r  s u c h  a  g u a r d i a n  t h e  C o u r t  c o u l d ,  

n o t  e x e r c i s e  i t s  p r o p e r  c o n t r o l .  T h e r e  i s  n o  d i s c u s s i o n  

o f  t h e  p r o v i s i o n s  o f  t h e  A c t  i n  t h e  j u d g m e n t .  I t  m a y  b e  

m e n t i o n e d  a l s o  t h a t  i n  t h e  p r e s e n t  c a s e  t h e  D i s t r i c t  J u d g e  

h a s  r e q u i r e d  s e c u r i t y  t o  b e  f u r n i s h e d  w i t h  a  s u r e t y  r e s i d e n t  

i n  t h e  P o o n a  D i s t r i c t  a n d  t h e r e b y  t h e  c a r r y i n g  o u t  o f  a n y  

o r d e r s  t h a t  t h e  Court m i g h t  t h i n k  fit t o  m a k e  h a v e  b e e n

ti) (1931) 54 Mad. 758. ® (1914) 36 All. 280.
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e n s u r e d .  I n  A s g h a r  A l i  v .  A m i n a  B e g a m   ̂ i t  w a s  h e l d  t l i a t

t l i e  G u a r d i a n  a n d  W a r d s  A c t  c o n t e m p l a t e s  t l i a t  a n  a p p l i c a n t  Ch b u n l a i .

s l i o u l d  r e s i d e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  t o  w h i c h  v.

h e  m a k e s  t h e  a p p h c a t i o n .  H e r e  a l s o  n o  d e t a i l e d  r e a s o n s

a r e  g i v e n .  T h e  c a s e  h a s  b e e n  r e f e r r e d  t o  a n d  d i s t i n g u i s h e d  j

i n  a  l a t e r  c a s e  o f  t h e  s a m e  H i g h  C o u r t ,  B e n i  P r a s a d  v .  M t .

P a n v a t i J ^ ^  w h e r e  i t  h a s  b e e n  h e l d  t h a t  t h e  r e m a r k s  i n  t h i s  

c o n n e c t i o n  m  t h e  e a r l i e r  c a s e  w e r e  o b i t e r  d i c t a  a n d  n o t  

i n t e n d e d  t o  l a y  d o w n  a n y  u n i v e r s a l  r u l e ,  a n d  t h a t  t h e r e  

i s  n o t h i n g  i l l e g a l  i n  a p p o i n t i n g  a  p e r s o n  r e s i d e n t  o u t s i d e  

t h e  j u r i s d i c t i o n  a s  g u a r d i a n  i n  a  p r o p e r  c a s e .

T h i s  i s  t h e  v i e w  o f  t h e  l a w  w h i c h  h a s  b e e n  a c c e p t e d  b y  

M r .  J u s t i c e  D i v a t i a .  H e  p o i n t s  o u t  t h a t  i t  i s  n o w h e r e  

e n a c t e d  s p e c i f i c a l l y  i n  t h e  A c t  t h a t  n o  p e r s o n  s h a l l  b e  

a p p o i n t e d  a s  a  g u a r d i a n  w h o  d o e s  n o t  r e s i d e  w i t h i n  t h e  

j u r i s d i c t i o n  o f  t h e  C o u r t .  S e c t i o n  3 9  ( h )  e m p o w e r s  t h e  

C o u r t  t o  r e m o v e  a  g u a r d i a n  f o r  c e a s i n g  t o  r e s i d e  w i t h i n  

t h e  j u r i s d i c t i o n  b u t  d o e s  n o t  s a y  t h a t  h e  m u s t  b e  r e m o v e d  

a s  a  m a t t e r  o f  c o u r s e .  I n  a l l  p r o c e e d i n g s  u n d e r  t h e  A c t  

t h e  p a r a m o u n t  c o n s i d e r a t i o n  i s  t h e  w e l f a r e  o f  t h e  m i n o r ,  

a n d  i f  i t  w e r e  t o  b e  h e l d  t h a t  i n  n o  c i r c u m s t a n c e s  c o u l d  

a  p e r s o n  r e s i d i n g  o u t s i d e  t h e  j u r i s d i c t i o n  b e  a p p o i n t e d  

g u a r d i a n ,  t h e  C o u r t  m i g h t  b e  p r e v e n t e d  f r o m  m a k i n g  t h e  

a p p o i n t m e n t  w h i c h  m o s t  c o n d u c e d  t o  t h e  m i n o r ’ s  w e l f a r e .

M r .  J u s t i c e  D i v a t i a  s a y s  i n  t h i s  c o n n e c t i o n  :—

“ If the law weiti tJiat only a person liviiig ■vvithin the jurisdiction of the Court 
could be appointed a guardian, then in some cases the consefiuonces may bo 
disastrous, as i t  may perm it an unscrupulous person to  prevent the well-wishers 
of the minor from being appointed guardian, by inducing the minor to leinove 
himself and his property from the D istrict in  which his friends and relatives, most 
competent to  act as his guardian, reside.”

T h a t ,  a c c o r d i n g  t o  t h e  l e a r n e d  J u d g e ,  i s  p r e c i s e l y  w h a t  

h a s  h a p p e n e d  i n  t h e  p r e s e n t  c a s e .

W e  a g r e e  w i t h  t h e  l e a r n e d  J u d g e s  b e l o w  i n  h o l d i n g  t h a t  

t h e r e  i s  n o  l e g a l  p r o h i b i t i o n  a g a i n s t  t h e  a p p o i n t m M t  o f  

a  p e r s o n  a s  g u a r d i a n  w h o  i s  n o t  r e s i d i n g  w i t h i n  t h e
(1914) 36 All. 280. [1933] A. I, R. AIL 780,
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^  j u r i s d i c t i o n  o f  t h e  C o u r t ,  t l i o u g l i  n a t u r a l l y  t l i e  C o u r t s  w o u l d  

Ch m a n l a l  a s  a n  o r d i n a r y  r u l e  b e  r e l u c t a n t  t o  m a k e  s u c l i  a n  o r d e r .

T h e  s a m e  a p p l i e s  t o  o r d e r s  u n d e r  s e c t i o n  2 5 .  H e r e  w e  

t h i n k  t h e  s p e c i a l  c i r c u m s t a n c e s  o f  t h e  c a s e  j u s t i f y  t h e  o r d e r s  

m a d e  b y  t h e  D i s t r i c t  J u d g e .

I t  i s  t o  b e  n o t e d  o f  c o u r s e  t h a t  i n  o r d e r  t o  g i v e  t h e  C o u r t  

j u r i s d i c t i o n  t h e  m i n o r  m u s t  b e  “  o r d i n a r i l y  r e s i d e n t  ”  w i t h i n  

t h e  l o c a l  l i m i t s  o f  t h e  j u r i s d i c t i o n .  T h a t  i s  p r o v i d e d ,  so  

f a r  a s  t h e  a p p o i n t m e n t  o f  a  g u a r d i a n  i s  c o n c e r n e d ,  b y  

s e c t i o n  9  { 1 ) ,  a n d  a s  r e g a r d s  s e c t i o n  2 5  t h e  w o r d  “  C o u r t  

i s  m e n t i o n e d  t h e r e  a n d  “  C o u r t  ”  i s  d e f i n e d  i n  s e c t i o n  4  [ 5 ]  

a s  t h e  D i s t r i c t  C o u r t  h a v i n g  j u r i s d i c t i o n  i n  t h e  p l a c e  w h e r e  

t h e  w a r d  f o r  t h e  t i m e  b e i n g  o r d i n a r i l y  r e s i d e s .  I n  v i e w  

o f  t h e  f a c t  a l r e a d y  m e n t i o n e d  t h a t  t h e  m i n o r  h a s  s p e n t  

t h e  g r e a t e r  p a r t  o f  h e r  s h o r t  l i f e  w i t h  t h e  r e s p o n d e n t  i n  

K o l h a p u r ,  t h e r e  m i g h t  h a v e  b e e n  s o m e  d i f f i c u l t y  i n  t h i s  

c o n n e c t i o n ,  b u t  s i n c e  A p r i l ,  1 9 3 4 ,  s h e  h a s  a d m i t t e d l y  b e e n  

r e s i d i n g  w i t h  t h e  o p p o n e n t s  i n  t h e  P o o n a  D i s t r i c t .  A t  

t h e  t i m e  t h e  a p p l i c a t i o n  w a s  m a d e  i n  J a n u a r y  1 9 3 5 ,  

s h e  h a d  a l r e a d y  b e e n  r e s i d i n g  w i t h  t h e m  f o r  e i g h t  m o n t h s .  

T h e  h u s b a n d  w i t h  w h o m  h e r  e n g a g e m e n t  h a s  b e e n  m a d e  

i s  a  r e s i d e n t  o f  P o o n a .  I f  t h e  a p p l i c a t i o n  u n d e r  s e c t i o n  2 5  

h a d  n o t  b e e n  m a d e  a t  a l l  s h e  w o u l d  d o u b t l e s s  h a v e  c o n -  

, t i n n e d  t o  r e s i d e  i n  P o o n a .  U n d e r  t h e s e  c i r c u m s t a n c e s  w e  

t h i n k  t h a t  i t  c a n  b e  s a i d  t h a t  s h e  w a s  o r d i n a r i l y  r e s i d i n g  

w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  D i s t r i c t  C o u r t  o f  P o o n a  a t  

t h e  m a t e r i a l  t i m e  b o t h  f o r  t h e  p u r p o s e  o f  a . p p o i n t m e n t  

o f  a  g u a r d i a n  a n d  f o r  t h e  p u r p o s e  o f  a n  o r d e r  u n d e r  s e c t i o n  2 5 .  

I  m a y  s a y  t h a t  t h e r e  a p p e a r s  t o  h a v e  b e e n  n o  d i s p u t e  o n  

t h i s  p o i n t  e i t h e r  i n  t h e  D i s t r i c t  C o u r t  o r  b e f o r e  M r .  J u s t i c e  

D i v a t i a ,  i t  b e i n g  c o m m o n  g r o u n d ,  a p p a r e n t l y  t h a t  t h e  m i n o r  

m u s t  b e  t a k e n  t o  b e  o r d i n a r i l y  r e s i d e n t  i n  P o o n a .  W e  

h o l d j  t h e r e f o r e ,  t h a t  t h e  a p p e a l  fail^^ a n d  m u s t  b e  d i s m i s s e d  
/ ^ i t h ,  c o s t s ,

A p p e a l  d i s m i s s e d .
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