
1936 front, and insist th a t error occurred in making lier a party  defendant. Courts of 
justice cannot be trifled -with in tliis way. Parties litiga.nt are not allowed to 
assume inconsistent positions in Court, to play fast and loose, to  blow hot and 

G u e t j s h id d a p p a . Having elected to adopt a certain course of action, tbey Tvill ,be coniiued
B an qn ekarJ . to th a t course wliich they adopt.”

Tlie plaintiff must be taken to liave represented to tlie 
Court in tlie earlier suit tliat tlie President was sued in 
a representative capacity, tliat tlie suit was well constituted, 
and invited or allowed tlie Court to try tlie suit in a m^ong 
way, and now lie wants to go back upon it. He must be 
taken in the earlier suit to liave insisted upon tbe President 
being sued in a representative capacity. In my opinion, 
tliere can be no stronger case of an absolute waiver or 
election or of conduct rendering it wholly inequitable 
to permit him now to resile from the position he then 
adopted.

In the result, therefore, the appeal must be dismissed 
with costs. ^

A p p e a l  d i s m i s s e d .

J .  G. E .
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APPELLATE CIVIL.

Be/fore Mr. Justice Broomfield and Mr. Justice, Sen.

1930 GANGADHAR LAXMAN DESHPANDE and  a n other  (original  P l a in t if fs), 
'October lo  Appellants v. DATTATRAYA LAXMAN DESHPANDE a n d  o t h e r s

~   ̂ (original D e fe n d a n t s), R e spo nd e n t s.*

Civil Procedure Gods {Act V of 190S), Schedule I I ,  fciragrapji 20—AfpUcatimi to file 
award—Award leaving matters of detail to be settledhy mutual arrangement—Award 
declaratory and not void for indefiniteness— Award dealing with insignificant 
property outside British India— Award can be filed by deleting the property 
outside jurisdiction.

Where an award (in an arbitration ■without the intervention of a Court) deals -with 
an estate wMchis a considerable one and one item of property which is c[uite insigni­
ficant is outside British India, the award can be m aintained on the  principle

*Appeal from Order No. 39 of 1935.
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.of s e p a r a b i l i t y ; if the part which is outside the iurisdictioii is separaLIe -vvitliout 
disturbing the basis and eqnilibriiim of the award as a whole, the Court may delete 
th a t part of i t  and order the rest to  be filed.

8. A. NatJm^i v. S. R. S a m s o n , relied on.

A m ir Begem, v. B adr-u d  d in  H u s a i n , B a m l c l  Hbrgoiyal v. Kishanchand,^^^ 
B'fighawendra A y y a j i  v. G iinirao Baghawendra,^^^ K asJiinaih  v. Gangubai,^^^ referred 

to .
K r is h n a  I y e r  v. S u h b a r a m a  ly e r ,^ ^ ’’ disapproved.

Where an award is declaratory aixd leaves certain m atters of detail to be settled by 
mutual arrangement the award cannot be said to  be void for indefiniteness. In  such 
a case the principle of separability may bo applied, if necessary.

Eaghctuiendra A y y a j i  v. G urvrdo Raghmendra,^^^ followed.

An award after dealing w ith certain ornam ents which were ordered to  be 
distributed among four persons stated  th a t if any one desired to purchase them, the  
market price of all the ornam ents should be assessed and deducting the amount of 
his own share distribute the  balance among the three sharers. So also in dealing 
with the house the  award directed th a t it was neither convenient nor desirable 
to partition the same according to  shares ; and any one of the four sharers who 
d e s i r e d  to keep the house for himself may keep i t  after paying to each of the 
remaining sharers Rs. 750.

Held, th a t the award was not void for indefiniteness.

A p p e a l  against tlie order passed-by V. G. Gupte, Joint 
First Class Subordinate Judge at Poona.

An application made to file an award under paragraph 20, 
Scliedule II of tlie Civil Procedure Code.

O n e  L a x m a n  M o r e s l i w a r  D e s l i p a n d e  d i e d  a t  P o o n a  o n  

N o v e m b e r  1 8 , 1 9 2 9 ,  l e a v i n g  h i m  s u r v i v i n g  l i i s  w i d o w  E a d l i a -  

b a i  a n d  t h r e e  s o n s  D a t t a t r a y a ,  C l a n g a d h a r ,  W a s u d e o  a n d  

t w o  g r a n d s o n s  G a n e s l i  a n d  M a n o l i a r ,  s o n s  o f  h i s  p r e - d e c e a s e d  

s o n  M a n o h a r .  T h e  f a m i l y  o w n e d  c o n s i d e r a b l e  m o v e a b l e  

p r o p e r t y  i n  c a s h  a n d  s e c u r i t i e s  a n d  a l s o  h o u s e s  a n d  l a n d s  i n  

P o o n a  D i s t r i c t .  A m o n g  t h e  s e c u r i t i e s  w a s  a  m o r t g a g e  b o n d  

i n  r e s p e c t  o f  l a n d s  a t  A n g a o i i  i n  B h o r  S t a t e  o u t s i d e  B r i t i s h  

I n d i a .  A  d i s p u t e  a r o s e  r e g a r d i n g  t h e  p a r t i t i o n  o f  j o i n t  

f a m i l y  p r o p e r t i e s  a n d  i t  w a s  s e t t l e d  t h a t  i t  s h o u l d  b e  r e f e r r e d

G a n g a d h a e

Lasman-
’»•

D a t t a t e a y a

Lasman

. 1936

<15 (1931) 9 Ran. 480, f . B.
(1914) 36 All. 336 p. c.

'3) (1923) L. R . 51 I. A. 72 at 
p. 81, s. G. 51 Cal. 361.

(1913) 37 Bom. 442.
<s) (1928) 31 Bom. L. R. 349 at 

p .  354. 
w (1932) 55 Mad. 689.
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1936 t o  t l i e  a r b i t r a t i o n  o f  t w o  f r i e n d s  o f  t h e  f a m i l y .  A c c o r d i n g l y
C4ANGADHAE, a  l e f e r e D c e  p a p e r  w a s  d r a w n  o n  J u l y  2 8 ,  1 9 3 1 ,  i n  t e r m s

L a s m a n  „ ^
V.  iOiiOWS I— ’

D a t t a t r .i y a
L a x m a n  “  The immoveable and moveable proxterty shown and described in  the ap i^ en d ix  

hereto annexed is of the ownership and vahkvat of all of us. A dispute has arisen 
between all of iis as to what share each of us has in  the aforesaid property or -vvhat 
right and interest each one of us has in the aforesaid property. There is also dispute 
as to  the way in which the whole of the property good and bad is to be divided. Thg 
dispute is being settled between us by mutual consultation. Hence all of us .are- 
appointing both of you as arbitrators unanimously. W hatever aAvard is givexi by 
you unanimously will be acceptable to  us . . .”

T h e  a w a r d  w a s  g i v e n  b y  t h e  a r b i t r a t o r s  o n  J u l y  2 7 ,  1 9 3 3 .  

I t  d i v i d e d  t h e  e n t i r e  p r o p e r t y  a s  m e n t i o n e d  i n  S c h e d u l e s
A ,  B ,  C ,  D .  S c h e d u l e  A  d i v i d e d  m o v e a b l e  p r o p e r t y  a n d  

S c h e d u l e  B  d e a l t  w i t h  c a s h  a n d  o r n a m e n t s .  R e g a r d i n g  t h e  

o r n a m e n t s  i t  w a s  d i r e c t e d  t h a t  t h e y  s h o u l d  b e  d i v i d e d  

a m o n g  t h e  f o u r  p e r s o n s  n a m e d  a n d  i f  o n e  o f  t h e m  d e s i r e d  t o  

p u r c h a s e  t h e m  t h e  m a r k e t  p r i c e  o f  a l l  t h e  o r n a m e n t s  s h o u l d  

b e  a s s e s s e d  a n d  d e d u c t i n g  t h e  a m o u n t  o f  h i s  o w n  s h a r e  t h e  

b a l a n c e  s h o u l d  b e  d i s t r i b u t e d  e q u a l l y  a m o n g  t h e  t h r e e  o t h e r  

s h a r e r s .  S c h e d u l e  C  r e l a t e d  t o  t h e  r e c o v e r y  o f  d e b t s .  

D a t t a t r a y a  w a s  d i r e c t e d  t o  m a k e  t h e  r e c o v e r i e s  a n d  t o  

d i s t r i b u t e  t h e  p r o c e e d s  i n  e q u a l  s h a r e s  a s  d i r e c t e d .  

S c h e d u l e  D  d i v i d e d  t h e  h o u s e s  a n d  l a n d s .  T h e  

p a r t i c u l a r s  i n  r e s p e c t  o f  t h e  s a m e  a r e  s t a t e d  i n  t h e  

j u d g m e n t .

O n  A u g u s t  1 9 ,  1 9 3 3 ,  G a n g a d h a r  a n d  W a s u d e o  m a d e  a n  

a p p h c a t i o n  t o  f i le  a n  a w a r d  i n  C o u r t  u n d e r  p a r a g r a p h  2 0  o f  

S c h e d u l e  I I  o f  t h e  C i v i l  P r o c e d u r e  C o d e .  D a t t a t r a y a  a n d  

o t h e r  m e m b e r s  o f  t h e  f a m i l y  o p p o s e d  i t .

T h e  S u b o r d i n a t e  J u d g e  h e l d  t h a t  t h e  p a r t i e s  s o u g h t  t h e  

h e l p  o f  t h e  a r b i t r a t o r s  t o  m a k e  a  c o m p l e t e  p a r t i t i o n  ; s o  

t h a t  a f t e r  t h e  a w a r d  w a s  g i v e n ,  n o  d i s p u t e  a s  r e g a r d s  d i v i s i o n  

o f  p r o p e r t y  s h o u l d  b e  l e f t  b e t w e e n  t h e  p a r t i e s  f o r  s e t t l e m e n t .  

T h i s  b e i n g  h i s  v i e w ,  h e  r e f u s e d  t o  f i l e  t h e  a w a r d  o n  t w o  g r o u n d s  

( 1 )  t h a t  i n  c e r t a i n  r e s p e c t s  t h e  a w a r d  w a s  i n d e f i n i t e  a n d  

i n c a p a b l e  o f  e x e c u t i o n  ; a n d  ( 2 )  t h a t  o n e  i t e m  o f  p r o p e r t y
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dealt witli by tlie award was outside British India. His 
reasons were as follows :—•

“ G a n g a d h a r  d i d  n o t  w a n t  a n y  s l i a r e  i n  t h e  h o u s e  i n  N a r a y a n  Petli. =*= *

The three other sharers who wanted division in the Naxayan Peth house 
are directed in  the award, to  make partition  of th a t house in two parts  only, between 
them  and to settle between them  who should take and which half and who to take 
money in proportion to  the  value of his one-third portion in this house.

So also as regards the house No. 149, then in litigation between the family and 
other bhaubands, the A rbitrators direct in the  award, th a t  a fter litigation would 
be over, one of the sharers should keep the  whole house w ith him  and pay the o ther 
sharers, the value of their respective shares in the  house.

They do n o t settle as to  w hat individual sharer should keep possession of this house 
and pay the rest.

Thus the m atte r is left unsettled, as to  who should demand money or possession 
and from whom. Similar direction is given in  the aw ard as regards the land of 
Survey No. 5 of Vadgaon. The m atter as who should keep possession and who 
should pay money and to  whom is left unsettled.

And the same rem arks have to  be made, as regards ornamentB and silver i)ots. 
directed to  be divided in four equal parts, in the  award.

There also, the  m atter is left unsettled and i t  is no t known who to  keep ornam ents 
and who to  pay  and to  whom and what.

GrANGABHAB
L a x m a h

V.
D a t t a t e a t a

L axmak

1936

The A rbitrators in  making the  award have dealt with the  mortgagees’ interest in  
the  lands situated  in  the village Angaonin the Bhor State. The m,oxtgagees’ in terest 
in  the lands mortgaged is immoveable property. For, it  is a  xight to  recover liis 
money by sale of th e  land.

The right to  his money is thus inseparable from the land mortgaged. This 
character of the  property a t Angaon, of the  fam ily in  the  lands there, mortgaged to i t , 
has been the  same since mortgage till now. I t  w'as the  same while Arbitrators dealt 
with it, in deciding i^oints of disputes between parties, for arriving a t the  award th ey  
have given. The property  in  the  mortgage lands a t  Angaon in  Bhor State, which 
forms a part and parcel of th e  subject m atter of .the award was and is immoveable 
property situated  in  Bhor State, over which th is Court has go t no jurisdiction.

The case cited from Indian  .Cases, Volume XLV, page 166, of the Punjab Chief 
Court—Govindlaly. M unilal—onbehalf of plaintiffs is not applicable here.

That case appears to  have been decided considering the law of section 158, sub­
section (2) of the  Land Bevenue Act, 1887.

The case quoted from Madras Law Reports in Volume LV, page 689> F. iV. Krishna  
ly e rv . 7. N . Subbarama Iyer, is dGciaiYe on the ]point. IPoliowing the ruling in  th a t 
case, the aw ard cannot be filed as the mortgagees’ interest in  the  lands at Angaon 
ia outside British Court’s jurisdiction.”

MO-m Bk Ja  12—4



Gangadliar and Wasudeo appealed to the High -Court.
( ? . N .  T h a J c o r ,  w i t h  P .  B .  G a j e n c l r a g a d h a r ,  f o r  I W .  C r. 

f o r  a p p e l l a n t  N o .  1 .
DATTA.TEAYA

L a x m a ^i T J i a J s o r ,  w i t h  P .  B .  G c i j e n d r a g a d h a r ,  f o r  a p p e l l a n t

N o .  2 .

B .  G .  M o d a h ,  f o r  r e s p o n d e n t  N o .  1 .

y .  D .  L i m a y e ,  f o r  r e s p o n d e n t s  N o s .  3  a n d  4 .

B e o o m fie l d  J .  T h i s  i s  a n  a p p e a l  f r o m  a n  o r d e r  o f  t h e  

J o i n t  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  o f  P o o n a  r e f u s i n g  t o  

f i l e  a n  a w a r d  i n  a n  a r b i t r a t i o n  w i t h o u t  t h e  i n t e r v e n t i o n  o f  

a  C o u r t .  T h e  a w a r d  r e l a t e s  t o  t h e  e s t a t e  o f  t h e  l a t e  L a x m a n  

M o r e s h w a r  D e s h p a n d e  o f  P o o n a .  T h e r e  w e r e  d i s p u t e s  

a m o n g  t h e  m e m b e r s  o f  h i s  f a m i l y  w h i c h  w e r e  r e f e r r e d  f o r  
s e t t l e m e n t  t o  t w o  d i s t i n g u i s h e d  l a w y e r s ,  R a o  B a h a d u r  

N a r h a r  K r i s h n a  D e s h m u k h  a n d  E a o  B a h a d u r  G a n e s h  

K r i s h n a  C h i t a l e .  T h e y  a r e  i n t i m a t e  f r i e n d s  o f  t h e  f a m i l y .

• T h e  r e f e r e n c e  w a s  m a d e  o n  J u l y  2 8 ,  1 9 3 1 ,  a n d  t h e  a w a r d  

w a s  g i v e n  o n  J a n u a r y  2 7 ,  1 9 3 3 .  T h e  a p p l i c a t i o n  f o r  f i l i n g  

i t  i n  C o u r t  u n d e r  p a r a g r a p h  2 0  o f  S c h e d u l e  I I  o f  t h e  

C i v i l  P r o c e d u r e  C o d e  w a s  m a d e  b y  t h e  a p p e l l a n t s  o n  

A u g u s t  1 9 ,  1 9 3 3 .  S o m e  o f  t h e  o t h e r  m e m b e r s  o f  t h e  f a m i l y  
r a i s e d  o b j e c t i o n s  o f  v a r i o u s  k i n d s  w h i c h  w e r e  m a d e  t h e  

s u b j e c t  o f  s e v e n t e e n  i s s u e s .  P r a c t i c a l l y  e v e r y  p o i n t  w a s  

d e c i d e d  i n  f a v o u r  o f  t h e  a w a r d ,  b u t  t h e  t r i a l  J u d g e  r e f u s e d  

t o  f i l e  i t  o n  t w o  g r o u n d s ; b e c a u s e  h e  f o u n d  ( 1 )  t h a t  o n e  

i t e m  o f  t h e  p r o p e r t y  d e a l t  w i t h  b y  t h e  a w a r d  i s  o u t s i d e  

B r i t i s h  I n d i a ,  a n d  ( 2 )  t h a t  i n  c e r t a i n  r e s p e c t s  t h e  a w a r d  i s  

i n d e f i n i t e  a n d  i n c a p a b l e  o f  e x e c u t i o n .  I t  m a y  b e  m e n t i o n e d  

t h a t  t h e  s e c o n d  p o i n t  w a s  n o t  t h e  s u b j e c t  o f  a n y  i s s u e .

T h i s  i s  o b v i o u s l y  a  v e r y  u n f o r t u n a t e  r e s u l t .  T h e  e s t a t e  i s  

a  c o n s i d e r a b l e  o n e .  T h e  p o r t i o n  o f  t h e  a w a r d  a f f e c t e d  b y  

t h e  f i r s t  o b j e c t i o n  i s  q u i t e  i n s i g n i f i c a n t  a n d  e v e n  t h e  p a r t  

a f f e c t e d  b y  t h e  s e c o n d  o b j e c t i o n  a p p e a r s  t o  b e  l e s s  t h a n  
a  q u a r t e r  o f  t h e  w h o l e .  T h e ,  t r i a l  J u d g e  w a s  e v i d e n t l y  

s a t i s f i e d ,  a n d  r i g h t l y ,  i n  o u r  o p i n i o n ,  t h a t  t h e  a w a r d  i s
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a n d  e q u i t a b l e ,  a n d  o n  m o s t  p o i n t s  a  f i n a l  s e t t l e m e n t  o f  t l i e  ^

d i s p u t e s  b e t w e e n  t l i e  p a r t i e s .  H e  t l i o n g h t ,  l i o w e v e r ,  t h a t  G a s g a d h a k

i n  t h e s e  t w o  x ^ a r t i c n i a r s  w l i i c l i  I  h a v e  m e n t i o n e d  t h e  a w a r d  

w a s  i n y a l i d  a n d  t h a t  h e  h a d  n o  a l t e r n a t i v e  b u t  t o  r e f u s e  

■ a lto g e th e r  t o  f i l e  i t .  W e  a r e  o f  o p i n i o n  t h a t  t h e  l e a r n e d

■ Ju dge w a s  w r o n g  o n  b o t h  p o i n t s .

T h e  p o i n t  o f  j u r i s d i c t i o n  a r i s e s  i n  t h i s  w a y .  A m o n g  t h e  

o u t s t a n d i n g s  d u e  t o  t h e  e s t a t e  t h e r e  i s  a  s m a l l  d e b t  ( t h e  

p r i n c i p a l  b e i n g  o n l y  E s .  9 0 )  s e c u r e d  b y  a  m o r t g a g e  o f  l a n d  

i n  a  v i l l a g e  c a l l e d  A n g a o n  o r  K h o d a ,  w h i c h  i s  i n  t h e  B h o r  

S t a t e .  I n  t h e  s c h e d u l e  o f  p r o p e r t i e s  a t t a c h e d  t o  t h e  r e f e r e n c e  

p a p e r  t h i s  l a n d  w a s  i n c l u d e d  a m o n g  t h e  i m m o v e a b l e  p r o p e r ­

t i e s  t o  b e  d e a l t  w i t h ,  b u t  i n  t h e  a w a r d  i t  i s  n o t  i n c l u d e d  

a m o n g  t h e  i m m o v e a b l e  p r o p e r t i e s  n o r  a r e  a n y  i n s t r u c t i o n s  

g i v e n  a b o u t  t h e  m o r t g a g e d  l a n d .  T h e  o n l y  d i r e c t i o n s  

g i v e n  a r e  t h e s e  : I n  S c h e d u l e  ( C )  t h e  d e b t s  t a k e n  b y  p e o p l e

o n  h a n d  a n d  o n  m o r t g a g e s  a r e  m e n t i o n e d .  A l l  t h o s e  d e b t s  

s h o u l d  b e  r e c o v e r e d  b y  D a t t a t r a y a .  W h a t e v e r  a m o u n t  

r e m a i n s  w i t h  h i m  a f t e r  d e f r a y i n g  t h e  e x p e n s e s  s h o u l d  b e  

d i s t r i b u t e d  b y  h i m  e q ^ u a l ly  a m o n g  t h e  t h r e e  s h a r e r s  a f t e r  

r e t a i n i n g  o n e  s h a r e  f o r  h i m s e l f . ’ ’  T h e n  t h e  n a m e s  o f  t h e  

s h a r e r s  a r e  m e n t i o n e d .  S c h e d u l e  ( C )  c o n t a i n s  t h i s  

p r o v i s i o n  L a n d s  a t  P o w d  a n d  A n g a o n .  T h e s e  a r e  
m o r t g a g e d  i n  t h e  n a m e  o f  M r .  D .  L .  D e s h p a n d e  w h o  s h o u l d  

a r r a n g e  t o  m a k e  t h e  r e c o v e r i e s . ”

The learned counsel who appears for the appellants argues 
that the land is not dealt with at all. All that the award 
says is that Dattatraya is to recover the money and after 
recovery—by which time it would be moveable property 
within the jurisdiction—he is to distribute it among the 
persons entitled to it. We hold that this contention is correct.
It may be that in order to recover the money proceedings 
would have to be taken in respect of land outside the 

■jurisdiction. ' But on that point the award is silent. So 
far as the award goes, it cannot be said that il: deals M th  
■any property outside the jurisdiction. That being so, tlie

MO-ni Bk Ja  12 —4a

BOMBAY SEBIES 343



legal difficulty which the learned trial Judge found to bê  
Gaugadhab insuperable does not really arise. But we tliiDk that tliere 

is no substance in it anyhow. JSTo doubt Krishna hjer y .. 

Subharcma Iyer,'"' cited by the learned Judge, supports the 
TTt r view which he has taken. The Madias High Court has

Jbrooinjiela J , „ ,
held in that case that the language oi paragraph 20 of the 
second schedule requires that the Court must have jurisdic- 
tion over every item of the property dealt with by the award, 
and that if this is not so, the award cannot be split up and 
nothing can be done but to refuse to file it. This would 
mean that in many cases private arbitrations could never 
be made effective in the manner contemplated by the. 
legislature, since there would be no Court to which the 
application could be made. With all deference to the 
learned Judges who decided this case we are not satisfied 
that this is the law. In Ramlal Hargopal v. Kishanchahd^"‘ 
their Lordships of the Privy Council declined to commit 
themselves to the proposition that an apphcation to file- 
an award can only be dealt with by a Court having jurisdic­
tion over the whole of the subject-matter. In Am ir Begam v. 
Badr-ucl-din Husain, w h i c h  was a case of an arbitration 
without the intervention of the Court, the Privy Council 
treated it as settled law that if the part of an award which 
is invalid is separable, it may be separated and the rest 
of the award, maintained. No doubt, the invalidity in 
that case consisted in the fact that the arbitrators had 
exceeded their powers under the terms of the reference.- 
But if the principle of sex^arability is to be accepted (and 
that principle is recognized in paragraph 14 of the second 
schedule to which paragraph 21 refers back), it is not easy to 
see why it should not be applied so as to get rid of the invalid 
part of the award, whatever the nature of the invalidity.

There are decisions of this Court which are inconsistent 
with the view taken in Madras. In Ragfiawendra Ayyaji v .

(1932) 55 Mad. 689.
(1923) L. B . 51 I. A. 72 at p. 81, s. o. 51 Cal. 361. 

w (1914) 30 AU. 336, p. c.
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' G u r u r a o  R a g h m D e n c l r d ^ ^  t l i i s  C o i i i t  h e l d  t h a t  i t  d o e s  n o t  f o l l o w  ^  

t h a t  a n  a w a r d  c a n n o t  b e  f i l e d  b e c a u s e  i t  d e a l s  w i t l i  s o m e  Gangax»har  

m a t t e r s  w h i c h  a r e  n o t  w i t h i n  t h e  j u r i s d i c t i o n .  I  m a y  r e f e r  

a l s o  t o  t h e  o b s e r v a t i o n s  o f  M r .  J u s t i c e  B a k e r  i n  K a s J i i n a t J i  y .  

G a n g u h a i . ' ' ' '  I n  t h e  r e f e r r i n g  j u d g m e n t  o f  P a g e  C .  J .  a n d  
M r .  J u s t i c e  M y a  B u  i n  S .  A .  N a t h a n  v .  B .  R .  S a m s o n , ^ ' '  

t h e  p o s i t i o n  i s  s t a t e d  t h u s  ( p .  4 8 5 )  :—

“ Whether such •want of ji^risdiction vitiates the decree as regards Tboth the 
p ro p e rty  over ■vvMcli the Court has jurisdictioiij and th a t over which the 
Court has no jurisdiction, or only as regards the hotter depends, in our 
opinion, on whether the nature of the case permits of a  separation of the 
part concerning the one from tha t concerning the other w ithout affecting its 
basis.”

W e  h o l d  t h a t  t h a t  i s  t h e  c o r r e c t  v i e w  t o  t a k e .  E v e n  i n  

c a s e s  w h e r e  a  p a r t  o f  a n  a w a r d  d e a l s  w i t h  p r o p e r t y  o u t s i d e  

t h e  j u r i s d i c t i o n ,  i f  t h a t  p a r t  i s  s e p a r a b l e  w i t h o u t  d i s t u r b i n g  

t h e  b a s i s  a n d  e q i i i h b r i u m  o f  t h e  a w a r d  a s  a  w h o l e ,  t h e  

C o u r t  m a y  d e l e t e  t h a t  p a r t  o f  i t  a n d  o r d e r  t h e  r e s t  t o  b e  

i l e d .

T h e  p r o v i s i o n s  i n  t h e  a w a r d  w h i c h  h a v e  b e e n  h e l d  t o  b e  

b a d  f o r  i n d e f i n i t e n e s s  a r e  t h e  f o l l o w i n g  ;— A f t e r  d e a l i n g  

w i t h  c e r t a i n  o r n a m e n t s  w h i c h  a r e  o r d e r e d  t o  b e  d i s t r i b u t e d  

a m o n g  t h e  f o u r  p e r s o n s  n a m e d ,  t h e  a w a r d  s a y s  t h i s  :—

“  O r  i f  a n y  o n e  d e s i r e s  t o  p u r c h a s e  t h e m  t h e  m a r k e t  p r i c e  

o f  a l l  t h e s e  o r n a m e n t s  s h o u l d  b e  a s s e s s e d  a n d  d e d u c t i n g  

t h e  a m o u n t  o f  h i s  o w n  s h a r e  d i s t r i b u t e  t h e  b a l a n c e  e q u a l l y  

■ a m o n g t h e  t h r e e  s h a r e r s .

T h e n  o n e  o f  t h e  h o u s e s  ( h o u s e  N o ,  3 7 7 )  i s  d e a l t  w i t h  i n  
t h i s  w a y  ;— ■

“ There are three claimants to this. But in order th a t there may be no dispute 
■and as if the  house is divided in to  three parts i t  will no t be convenient to  any one 
and it ■will not be convenient for residence also and if the  house is so divided the 
value of the house and of the  parts also will no t remain th e  same—•considering 
.all these things we decide th a t th is house should be divided into two parts only 
.by an equitable partition. Each one of those tw o who ta te  tlie whole house

(1913) 37 Bom. 442. <2) (1928) 31 Bom. L. R. 349 at p. 354.
(1931) 9 Ran. 480, r. B.
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1936 as tiieir stares should pay to  the th ird  sharer Es. 2,667 as the price of his
Gangaotae, ishare. T hat is to  say both together should pay Bs. 5,334. Then they

Laxman should make t̂ ivo equal divisions by an equitable partition  and take jpossession
_  thereof.”
B a t t a t b a y a

Lâ n Aiiotlier Iioiise No. 149 was dealt w ith as follows ;—
Brooinfield J. sharers, viz., (1) D attatraya, (2) Gangadliar, (3) Tasudev, aiid

(4) Ganesh and Manohar have got four-fifths share. The disputes betTveen the bhau- 
regarding th is house are not settled as yet. We have assessed th e  value of the  

said four-fifths share as Es. 3,000. I t  is our opinion th a t i t  is desirable th a t the 
said house, considering its condition, should be kept by any one. I t  will be neither 
convenient nor desirable to  partition the sam e according to shares. Hence we decide 
th a t any one of the four sharers who wants to keep the house for himself may keep- 
it  after paying to  each of the remaining sharers Es. 7oO.”

T h e n  a  p i e c e  o f  l a n d .  S u r v e y  N o .  5  a t  V a d g a o n ,  i s  d i s p o s e d  

o f  t h u s  :—

“ Disputes are up to  now going on regarding Survey No. 3 a t Vadgaon (that meana 
admittedly disputes with third parties, not among the parties to th e  award). After 
th a t  dispute is settled any one who wants th a t land should pay to  th e  remaining 
three sharers the amount of his share of the market value of th a t land and keep the-, 
same in his possession.”

T h e  l e a r n e d  t r i a l  J u d g e  r e f e r r i n g  t o  t h e s e  p r o v i s i o n s  i n  

t h e  a w a r d  s a y s  :—

“ They (that is the arbitrators) do not settle as to  w hat individual sharer should 
keep possession of this house and pay the rest. Thus the m atter is left unsettled, 
as to who should demand money or possession and from w'hom. Similar direction 
is given in the award as regards the land of Survey No. 5 of Vadgaon. The 
m atter as to  who should keep possession and who should pay money and to  
whom is left unsettled. And the sanie remarks have to  be made, as regards- 
ornaments and silver pots directed to  be divided in four equal parts, in the award. 
There also, the m atter is left unsettledand.it is not known who is to  keep ornament.®, 
and who to pay and to whom and what. If application for execution of the decree 
is made to the executing Court, the decree will be fonnd incapable of execution in  
the absence of explicit and unequivocal orders.”

T h e  l e a r n e d  J u d g e  i s  m i s t a k e n  i n  s a y i n g  t h a t  t h e  a w a r d  

d o e s  n o t  s e t t l e  t h e  a m o u n t  t o  b e  p a i d .  B u t  a p a r t  f r o m -  
t h a t  w e  d o  n o t  c o n s i d e r  t h a t  t h e  o b j e c t i o n  t a k e n  b y  h i m  i s  

r e a l l y  s u b s t a n t i a l .  H e  a p p e a r s  t o  c o n s i d e r  t h a t  t h e  c a r d i n a l  

p o i n t  i n  t h e  c o n t r o v e r s y  w a s  a  c o m p l e t e  p a r t i t i o n .  I f  he^ 

m e a n s  b y  t h a t  h o w e v e r  t h a t  u n d e r  t h e  t e r m s  o f  t h e  r e f e r e n c e  

t h e  a r b i t r a t o r s  w e r e  b o u n d  t o  s p e c i f y  i n  e v e r y  p a r t i c u l a r
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wMcIl p e r s o n  w a s  t o  t a k e  a p a r t i c u l a r  p o r t i o n  o f  t l i e  e s t a t e ,  ™
l i e  a p p e a r s  t o  h e  w r o n g .  N o  s u p p o r t  f o r  t l i a t  v i e w  c a n  "be Gangab3i.ie  

d ed u ced  f r o m  t h e  t e r m s  o f  t h e  r e f e r e n c e .  W l i a t  i s  s t a t e d  'V .

i n  E x h i b i t  '4 0  i s  t h i s

“ A dispute has arisen between all of txs as to  w hat share each one of us has in  th e  JBroowfidii J ,  
aforesaid pi*operty or-w hat righ t and in terest each one of Tis has in  the aforesaid 
property. There is also dispute as to  the way in  which the  whole of the property 
is to be equitably divided. The dispute is being settled between us by m utual 
consultation. Hence all of us are appointing both of you a& arbitra tors 
unanimously. W hatever award is given by you unanim ously Tyill be acceptable 
to  us.”

A s  I  h a v e  m e n t i o n e d ,  t h e  a r b i t r a t o r s  a r e  a l l  f r i e n d s  o f  t h e  

f a m i l y  a n d  n o  d o u b t  w e l l - a c q u a i n t e d  w i t h  t h e  c h a r a c t e r  a n d  

c i r c u m s t a n c e s  o f  i t s  m e m b e r s .  I t  m a y  w e l l  b e  t h a t  c e r t a i n  

m a t t e r s  o f  d e t a i l  m u s t  b e  l e f t  o r  a r e  b e t t e r  l e f t  t o  b e  s e t t l e d  

b y  m u t u a l  a r r a n g e m e n t .  I t  c a n n o t  b e  s a i d  t h a t  t h e  

p r o v i s i o n s  t o  w h i c h  o b j e c t i o n  h a s  b e e n  t a k e n  r e n d e r  t h e  

a w a r d  a n  i n v a l i d  a w a r d .  T h e  m o s t  t h a t  c a n  b e  s a i d  I  t h i n k  

i s  t h a t  t h e  a w a r d  i n  t h e s e  r e s p e c t s  i s  o n l y  d e c l a r a t o r y .

T h a t  d o e s  n o t  m e a n  h o w e v e r  t h a t  i t  i s  v o i d  f o r  i n d e f i n i t e -  

n e s s .  I n  t h a t  c o n n e c t i o n  I  m a y  r e f e r  t o  R a g h a w e n d r a  A y y a j i  

V. G u r u r a o  j R a g h a w e n d r a . ^ ^  H e r e  a l s o  o f  c o u r s e  t h e  

p r i n c i p l e  o f  s e p a r a b i l i t y  m i g h t  p r o b a b l y  b e  a p p l i e d ,  i f  

n e c e s s a r y .  W e  h o l d ,  h o w e v e r ,  t h a t  i t  i s  n o t  n e c e s s a r y  

a t  a l l .

T h e  r e s u l t  i s  t h a t  t h e  a p p e a l  m u s t  b e  a l l o w e d .  T h e  t r i a l  

J u d g e  i s  d i r e c t e d  t o  f i l e  t h e  a w a r d  a n d  t o  p r o c e e d  i n  a c c o r d ­

a n c e  w i t h  p a r a g r a p h  2 1  o f  S c h e d u l e  I I ,  T h e  p a r t i e s  w i l l  

p a y  t h e i r  o w n  c o s t s  i n  t h e  t r i a l  C o u r t .  I n  t h e  a p p e a l  t h e  

a p p e l l a n t s  w i l l  g e t  t h e i r  c o s t s  f r o m  t h e  r e s p o n d e n t s  w h o  h a v e  

a p p e a r e d .

A j p ^ m l a l l o i v e d .

’ j . :g . R,
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