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Before S ir  John Beaumont, Chief Justice, aAid M r. Justice Eangtielcar.

193G SHANKAR GOVIND BHOSLE (original DE]rE]SDA:sT-TENANT), Appligast i-.
October 6 EEVASHANIvAR PURSHOTTAM  T E IV E D I { o e ig in a l P l a i s t i f i ’-L ahd lokd),

Op p o i ê n t .'’'

Presidency Sriichll Cause Courts Act o f 1.882), sectiojis 69, 60, 66—-Distre<i?
warrant— Tetmyii tendering arrears of rent and costs of affidavit and warrant to
distrain— Costs under the head “  Commission,' ’ tenant liable to pay—Practice.

Where a distress -warrant is issiied under Cha^pter V III  of the  Presidency Small 
Cause Courts A ct 1882, and th e  ten an t desires to  get rid  of th e  distress by  compljTrag 
Avith a notice under form C under section 59 of th e  Act, he m ust pay  the  item  nnder 
the  head “  Conimission “ along Arith costs of the  afBda-vit and w arrant to 
distrain.

The practice prevailing in  the  Small Causes Court, Bombay, in  cases in which a 
landlord applies for a distress -warrant, requiring th e  landlord to  pay  in to  Court in 
advance th e  whole of the  sums which may become payable in respect of th e  costs 
o f the w arran t, is illegal.

The costs are dealt w ith by the  A c t ; and th e  scheme is to  get them  either under 
a  notice in, form  C fi’om th e  ten an t or on a sale under section 66 of th e  Act.

C i v i l  E b v i s i o n  A p p l i c a t i o n  a.gainst tlie order made l3y 
M. B. Lalls:aka, Judge of tlie Small Cause Court at 
Bombay.

Distress Warrant.
.On February 1 4 ,  1 9 - 3 5 ,  Eevasliankar (x3laintiff-landlord) 

applied for a distress warrant to recover Rs. 10, two months^ 
arrears of rent at Rs. 5 X-)er month. Tlie distress was levied 
tlie next day. On tlie same day, i.e., February 1 5 ,  the 
tenant tendered a sum of Rs. 10-8-0 (amount of rent Rs.lO, 
;pkis as. 8 costs of affidavit and warraiit to distrain) and 
applied for return of the property seized.

The Registrar, however, declined to remove the distress 
except on payment of Rs. 12. His order was as follows :

“  Under the  recent order passed by th e  learned Chief Judge, you have to  pay 
Rs. 13 to  have the distress m arked settled  and p roperty  re tu rn ed  to  you .”

* Civil Revision Application No. 398 of 1935.



T l i e  s c a l e  o f  f e e s  f i x e d  o n  a  d i s t r e s s  w a r r a n t  f o r  Es. 10 ^
w e r e :  ( 1 )  a f f i d a v i t  a n d  w a r r a n t  t o  d i s t r a i n ,  a s .  8 ;  (2 )  o r d e r  aHAZTkAz 

t o  s e l l ,  a s .  8  ; a n d  ( 3 )  c o m m i s s i o n ,  E s .  1 - 8 - 0 .  F e e s  u n d e r   ̂ v.\ ^
h e a d  ( 2 )  l i a d  n o t  a r i s e n  a t  a l l .  Tlie t e n a n t  o f f e r e d  f e e s  u n d e r  

I i e a d  ( 1 )  a n d  r e f u s e d  t o  p a y  c o m m i s s i o n  u n d e r  h e a d  ( 3 ) .
H e  a p p l i e d  t o  t li,e  C o u r t  a n d  g o t  a  n o t i c e  i s s u e d  a g a i n s t  t l i e  

l a n d l o r d  u n d e r  s e c t i o n  6 0  o f  t h e  P r e s i d e n c y  S m a l l  C a u s e  
C o u r t s  A c t ,  1 8 8 2 .  T h e  J u d g e  u p h e l d  t h e  o r d e r  o f  t h e  

R e g i s t r a r  o n  J u n e  2 ,  1 9 3 5 .

On appeal, the Full Court refused to grant Eule.
The tenant applied in revision to the High Court.
G. N. Thahor, w i t h  B. G. TJiakor a n d  S. R. M e U a ,  f o r  t h e  

a p p l i c a n t .

N o  a p p e a r a n c e  f o r  t h e  o p p o n e n t .

K .  M c I .  K e m q j ,  A d v o c a t e - G e n e r a l ,  w i t h  B ,  G .  M a o , .  

A s s i s t a n t  G o v e r n m e n t  P l e a d e r ,  a l l o w e d  t o  a p p e a r  t o  s u p p o r t  

t h e  o r d e r  ( C i v i l  R e v i s i o n  A p p l i c a t i o n  N o .  1 3 4  o f  1 9 3 6 ) ,

B eaumont C .  J .  T h i s  i s  a n  a p p l i c a t i o n  f o r  r e v i s i o n  o f  a n  

o r d e r  m a d e  "b y a  J u d g e  o f  t h e  S m a l l  C a u s e  C o u r t ,  B o m b a y .

T h e  s u m  i n v o l v e d  i s  o n l y  R s .  1 - 8 - 0 ,  b u t  t h e  a p p l i c a t i o n  r a i s e s  
a  q u e s t i o n  of s o m e  i m p o r t a n c e  i n  r e l a t i o n  t o  t h e  c o s t s  of 
d i s t r e s s  w a r r a n t s  i s s u e d  b y  t h e  S m a l l  C a u s e  C o u r t .  T h a t  

m a t t e r  i s  d e a l t  m t h  u n d e r  C h a p t e r  VIII of t h e  P r e s i d e n c y  

S m a l l  C a u s e  C o u r t s  A c t ,  XV of 1 8 8 2 ,  a n d  i t  w i l l  b e  c o n v e ­

n i e n t  t o  d e a l  w i t h  t h e  A c t  b e f o r e  c o m i n g  t o  t h e  f a c t s  o f  t h i s -  

p a r t i c u l a r  c a s e ,  a s  t o  w h i c h  t h e r e  i s  n o  d i s p u t e .

U n d e r  s e c t i o n  5 3  a n y  p e r s o n  c l a i m i n g  t o  b e  e n t i t l e d  t o  

a r r e a r s  o f  r e n t  o f  a n y  h o u s e  o r  p r e m i s e s ,  t o  w h i c h  C h a p t e r  
VIII e x t e n d s ,  m a y  a p p l y  t o  a n y  J u d g e  o f  t h e  S m a H  C a u s e  

C o u r t ,  o r  t o  t h e  R e g i s t r a r  o f  t h e  S m a l l  C a u s e  C o u r t ,  f o r  a  

w a r r a n t  a s  t h e r e i n a f t e r  m e n t i o n e d ,  a n d  t h e  a p p l i c a t i o n  i s  tO: 

b e  a c c o m p a n i e d  b y  a n  a f f i d a v i t  i n  t h e  f o r m  ( m a r k e d  A )  i n  

t h e  t h i r d  s c h e d u l e .  S e o - t io n  5 4  p r o v i d e s  t h a t  t h e  J u c l g 6 ‘ o r  
R e g i s t r a r  m a y  t h e r e u p o n  i s s u e  a  w a r r a n t  u n d e ir  h i s  h a n d  ■ 

a n d  s e a l  a n d  r e t u r n a b l e  w i t h i n  s i x  d a y s ,  t o  t h e  e f f e c t  o f  t h e
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u r n  ( m a r k e d  B )  i n  t l i e  t l i i r d  s c l i e d i i l e  a d d r e s s e d  t o  a n y o n e

S k a s k a r  o f  t l i e  b a i l i f f s  o f  t l i e  C o u r t .  S e c t i o n  5 7  p r o v i d e s  t h a t  i n  

p n r s n a u c e  o f  t l i e  w a r r a n t ,  t l i e  b a i l i f f  s l i a l l  s e i z e  t h e  m o v e a b l e
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r.
p r o p e r t y  f b n n d  i n  o r  u p o n  t h e  h o u s e  o r  p r e m i s e s  m e n t i o n e d  

p r i n  t h e  w a r r a n t  a n d  b e l o n g i n g  t o  t h e  p e r s o n  f r o m  w h o m  t h e
' r e n t  i s  c l a i m e d ,  o r  s u c h  p a r t  t h e r e o f  a s  m a y ,  i n  t h e  b a i l i f f ’s  

j u d g m e n t ,  b e  s u f f i c i e n t  t o  c o v e r  t h e  a m o u n t  o f  t h e  r e n t ,  

t o g e t h e r  w i t h  t h e  c o s t s  o f  t h e  d i s t r e s s .  U n d e r  s e c t i o n  5 9  

t h e  b a i l i f f  h a s  t h e n  t o  m a k e  a n  i n v e n t o r y  o f  t h e  p r o ] 3 e r t y  

w h i c h  h e  s e i z e s  a n d  t o  g i v e  a  n o t i c e  i n  w r i t i n g  t o  t h e  e f f e c t  

o f  t h e  f o r m  ( m a r k e d  C )  i n  t h e  t h i r d  s c h e d u l e  t o  t h e  t e n a n t .  

T h e  n o t i c e  i n  f o r m  C  i s  i m p o r t a n t  f o r  t h e  p u r p o s e s  o f  t h e  

p r e s e n t  a p p h c a t i o n ,  a n d  i t  i s  ( o m i t t i n g  f o r m a l  p a r t s )  i n  t l i e s e  

t e r m s  :
“ Take notice th a t I  have this day seized the moveable property oojitained iii

the above Inventory for the sum of Rs......... being the amount of . . . .  month's rent
dueto A. B .a t ---- last, and th a t unless you pay the amoiint thereof, together with
the costs of this distress, within five days from the date hereof, or obtain an order 
from one of the Jixdges or the Eegistrar of the Small Cause Court to the contrary, 
the same will be appraised and sold pursuant to the provi.sions of Chapter V III of 
'the Presidency Small Cause Courts Act, 1882."’

T h e  r e a l  q u e s t i o n ,  w h i c h  c a l l s  f o r  d e c i s i o n ,  i s ,  w h a t  c o s t s  

a  t e n a n t ,  w h o  d e s i r e s  t o  c o m p l y  w i t h  t h e  t e r m s  o f  t h a t  n o t i c e ,  

h a s  t o  p a y .  H e  h a s  g o t  t o  p a y  t h e  a m o u n t  o f  t h e  d i s t r e s s  

t o g e t h e r  w i t h  t h e  c o s t s  o f  t h e  d i s t r e s s ,  a n d  t h e  q u e s t i o n  i s  

w h a t  i t e m s  c a n  b e  p r o p e r l y  i n c l u d e d  i n  t h e  c o s t s  o f  t h e  

d i s t r e s s  a t  t h e  s t a g e  a t  w h i c h  t h e  n o t i c e  i n  t h e  f o r m  C  i s  g i v e n .  

I  w i l l  r e t u r n  t o  t h a t  q u e s t i o n  a f t e r  n o t i c i n g  t h e  o t h e r  r e l e v a n t  

s e c t i o n s  o f  t h e  A c t .  S e c t i o n  6 0  e n a b l e s  a  t e n a n t  o r  a n y  o t h e r  

p e r s o n  a l l e g i n g  h i m s e l f  t o  b e  t h e  o w n e r  o f  a n y  p r o p e r t y  s e i z e d  

u n d e r  t h e  C h a p t e r ,  a t  a n y  t i m e  w i t h i n  f i v e  d a y s  f r o m  s u c h  

s e i z u r e ,  t o  a p p l y  t o  a n y  J u d g e  o f  t h e  S m a l l  C a u s e  C o u r t  t o  

d i s c h a r g e  o r  s u s p e n d  t h e  w a r r a n t ,  o r  t o  r e l e a s e  a  d i s t r a i n e d  

a r t i c l e ,  a n d  o n  s u c h  a p p h c a t i o n ,  t h e  J u d g e  m a y  g r a n t  r e h e f  

o n  s u c h  t e r m s  a s  h e  t h i n k s  j u s t ,  a n d  m a y  a t  h i s  d i s c r e t i o n  

d e a l  w i t h  t h e  c o s t s  o f  t h e  a p p l i c a t i o n  a n d  t h e  c o s t s  o f  t h e  

i s s u e  a n d  e x e c u t i o n  o f  t h e  w a r r a n t .  I  t h i n k  t h a t  s e c t i o n



■only a p p l i e s  i n  s p e c i a l  c a s e s  w l i e x e  t l i e r e  i s  s o m e  p a r t i c u l a r  

r e a s o n  f o r  e n c l e a . Y o n r i n g  t o  g e t  t l i e  d i s t r e s s  s t a y e d .  I t  d o e s  Sh a s k a k

n o t ,  I  t l i i n k ,  a p p l y  t o  a  n o r m a l  c a s e  i n  w h i c h  t h e  t e n a n t  

g e t s  r e l i e f  b y  c o m p l y i n g  w i t h  t h e  n o t i c e  i n  f o r m  C .  S e c t i o n  
6 4  p r o v i d e s  t h a t  i n  d e f a u l t  o f  a n y  o r d e r  t o  t h e  c o n t r a r y  b y  a  ~

J u d g e  o f  t h e  S m a l l  C a u s e  C o u r t . ,  o r  b y  t h e  H i g h  C o u r t ,  a n y  

t w o  o f  t h e  b a i l i f f s  m a y ,  a t  t h e  e x p i r a t i o n  o f  f i v e  d a y s  f r o m  a  

s e i z u r e  o f  p r o p e r t y  u n d e r  t h e  C h a p t e r ,  a p p r a i s e  t h e  p r o p e r t y  

s o  s e i z e d ,  a n d  g i v e  t h e  t e n a n t  n o t i c e  i n  w r i t i i r g  t o  t h e  e f f e c t ^  

o f  t h e  f o r m  ( m a r k e d  D )  i n  t h e  t h i r d  s c h e d u l e .  F o r m  D  

( o m i t t i n g  f o r m a l  p a r t s )  i s  i n  t h e s e  t e r m s
“ Take notice th a t we have appraised th e  movealole property seized on 

tlie . . • day of . . . under the provlsious of Chapter V III of the
Presidency Smail Cause Courts Act, 1S82, of which seizure and property a notice 
ftad inventory Avere duly served upon you (or XIiKin . . . on youi behalf, fts iAe
case may he) under date the  , . . and th a t the said property will be sold on
the . . . {tivo dear days at least after the date of the notice) . . . pursuant
fo the provisions of the said A ct,”

T h e n  s e c t i o n  6 5  p r o v i d e s  t h a t  i n  d e f a u l t  o f  a n  o r d e r  t o  t h e  

c o n t r a r y ,  t h e  d i s t r a i n e d  p r o p e r t y  s h a l l  b e  s o l d  o n  t h e  d a y  

m e n t i o n e d  i n  t h e  n o t i c e ,  a n d  t h e  b a i l i f f s  s h a l l ,  o n  r e a l i s i n g  t h e  

p r o c e e d s ,  p a y  o v e r  t h e  a m o u n t  t h e r e o f  t o  t h e  R e g i s t r a r  o f  

t h e  S m a l l  C a u s e  C o u r t ; a n d  s u c h  a m o u n t  s h a l l  b e  a p p l i e d  

f i r s t  i n  p a y m e n t  o f  t h e  c o s t s  o f  t h e  s a i d  d i s t r e s s  a n d  t h e n  i n  

s a t i s f a c t i o n  o f  t h e  d e b t ; a n d  t h e  s u r p l u s ,  i f  a n y ,  s h a l l  b e  

r e t u r n e d  t o  t h e  t e n a n t .  T h e n ,  s e c t i o n  6 6  p r o v i d e s  t h a t  n o  

c o s t s  o f  a n y  d i s t r e s s  u n d e r  t h e  C h a p t e r  s h a l l  b e  t a k e n  o r  

d e m a n d e d  e x c e p t  t h o s e  m e n t i o n e d  i n  t h e  p a r t  ( m a r k e d  E )  

o f  t h e  t h i r d  s c h e d u l e - .  F o r m  E  o f  t h e  t h i r d  s c h e d u l e  c o n s i s t s  

o f  f i v e  c o l u m n s .  T h e  f i r s t  c o l u m n  i s  h e a d e d  S u m s  s u e d  

f o r  ”  ; t h e  s e c o n d  c o l u m n  i s  h e a d e d  A f f i d a v i t  a n d  w a r r a n t  

t o  d i s t r a i n  t h e  t h i r d  c o l u m n  i s  “  O r d e r  t o  s e l l  t h e  f o u r t h  

c o l u m n  i s  “  C o m m i s s i o n  a n d  t h e  f i f t h  c o l u m n  i s  “  T o t a l / ’ .

I n  t h e  p r e s e n t  c a s e  t h e  a m o u n t  o f  d i s t r e s s  i s  R s .  1 0  ’ t h e  

a m o u n t  p a y a b l e  u n d e r  t h e  s e c o n d  * c o I u n m  i n  r e s p e c t  o f  

a f f i d a v i t  a n d  w a r r a n t  t o  d i s t r a i n  i s  t h e r e f o r e  R e .  0 - 8 - 0 ;  

t h e  a m o u n t  p a y a b l e  u n d e r  t h e  t h i r d  c o l u m n  ' ‘ O r d e r  t o  s e l l ,

( w h i c h  o r d e r  w a s  n e v e r  m a d e )  i s  R e .  0 - 8 - 0 ;  a n d  t h e
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^  amoimt payable under tlie foiirtli column Commission ” i&
Shankae Ks. 1-8-0. Now, tlie question is whetlier, in tlie circum-

u.' stances of this case, tlie tenant was bound to pay the comniis-
sion of Bs. 1 - 8 - 0 .  I t  is admitted that he is liable to pay

0-8-0 for the affidavit and warrant to distrain, and that 
he is not liable to pay Ee. 0-8-0 for the order to sell. The 
only question relates to the commission.

T h e  f a c t s  a r e  t h a t  t h e  l a n d l o r d  a p p h e d  o n  F e b r u a r y  
1 4 ,  1 9 3 5 .  f o r  a  d i s t r e s s  w a r r a n t ,  w h i c h  w a s  d u l y  i s s u e d ,  

a n d  o n  F e b r u a r y  15, 1 9 3 5 ,  t h e  t e n a n t  t e n d e r e d  t o  t h e  

E e g i s t r a r  R s .  1 0 - 8 - 0 ,  t h a t  i s  t h e  a m o u n t  o f  t h e  r e n t  c l a i m e d ,  

a n d  R e .  0 - 8 - 0  f o r  t h e  a f f i d a v i t  a n d  w a r r a n t  t o  d i s t r a i n ,  

a n d  c l a i m e d  t o  h a v e  t h e  d i s t r e s s  r e l e a s e d .  T h e  R e g i s t r a r  

d e c l i n e d  t o  r e l e a s e  t h e  d i s t r e s s ,  e x c e p t  o n  p a y m e n t  o f  R s .  1 2 . 

t h a t  i s  t h e  a m o u n t  t e n d e r e d  b y  t h e  t e n a n t  p l u s  R s .  1-8-0 
f o r  t h e  c o m m i s s i o n .  T h e r e u p o n ,  t h e  t e n a n t  m a d e  a n  

a p p l i c a t i o n ,  w h i c h ,  h e  s t a t e s ,  w a s  m a d e  u n d e r  s e c t i o n  6 0  

o f  t h e  S m a l l  C a u s e  C o u r t s  A c t ,  a n d  t h e  j u d g m e n t  p u r p o r t s  

t o  b e  g i v e n  u n d e r  s e c t i o n  6 0 . I f  t h e  a p p H c a t i o n  w a s  r e a l l y  
m a d e  u n d e r  s e c t i o n  60, t h e  a m o u n t  w h i c h  t h e  t e n a n t  h a d  

t o  p a y  w a s  i n  t h e  d i s c r e t i o n  o f  t h e  J u d g e ,  b u t  t h e  J u d g e  

d o e s  n o t  s e e m  t o  h a v e  d e a l t  w i t h  t h e  a p p H c a t i o n  a s  o n e  

u n d e r  s e c t i o n  6 0 . H e  s e e m s  t o  h a v e  b e e n  o f  o p i n i o n  t h a t  

h e  h a d  n o  d i s c r e t i o n  t o ' d e c i d e  w h e t h e r  t h e  t e n a n t  w a s  

b o u n d  t o  p a y  R s .  1 - 8 - 0  o r  n o t ,  b u t  t r e a t e d  t h e  m a t t e r  a s  

o n e  o f  l a w ,  a s  i t  w o u l d  h e  i f  t h e  t e n a n t  w a s  s e e k i n g  r e l i e f  

b y  c o m p l i a n c e  w i t h  a  n o t i c e  i n  f o r m  C ,  a n d  w e  w i l l  d e a l  

w i t h  t h e  m a t t e r  o n  t h a t  b a s i s .

A s  I  h a v e  s a i d ,  t h e  r e a l  q u e s t i o n  i s ,  w h e t h e r  t h e  c o m ­
m i s s i o n  f a l l s  w i t h i n  t h e  c o s t s  o f  t h e  d i s t r e s s  p a y a b l e  u n d e r  

a  n o t i c e  i n  f o r m  C .  I t  i s  t o  b e  n o t i c e d  t h a t  t h e  c o l u m n  

“  c o m m i s s i o n  ”  f o l l o w s  i m m e d i a t e l y  a f t e r  t h e  c o l u m n  

h e a d e d  “  O r d e r  t o  seM  ” , a n d  i t  is  a c c o r d i n g l y  a r g u e d  t h a t  

t h e  c o m m i s s i o n  i s  r e a l l y  a  c o m m i s s i o n  o n  s a l e ,  a n d  t h e  

c o m m i s s i o n  i s  n o t  p a y a b l e  u n l e s s  a  s a l e  t a k e s  e f f e c t .  T h e  

c o m m i s s i o n ,  h o w e v e r ,  i s  n o t  b a s e d  o n  t h e  a m o u n t  o b t a i n e d
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on sale, but is based on tlie amount clanned, for in tlie last ^  
item, wliere tlie amount sued for is B,s. 100 or over tlie Shahkau 
commission is seven per cent., tliat is seven x̂ er cent, on 
the amount sued for, and not seven per cent, on tlie amount 
recovered on sale. If we hold that the commission is only 
payable on sale, then undoubteaiy some services, which 
are required to be rendered in respect of distress warrants, 
where no sale takes place, are not paid for. Before a notice 
in form C is served, the bailift has to go to the premises, 
to distrain the goods, to make an inventory of them, and 
to give notice to the tenant of that inventory and of the 
tenant’s right to pay off the distress, and it seems unlikely 
that it was intended that nothing should be payable for 
those services. On the other hand, on the view contended 
for by the learned Advocate General, namely, that the com­
mission is a lump sum, which is payable at any stage at 
which the distress is terminated^ the tenant has to pay the 
same amount for commission when he pays o:ff the distress 
on receiving a notice in form C, as he would have to pay 
after the bailiffs have appraised the property and served 
a further notice under form D and sold the property. The 
legislature riot having split up the commission, we have 
to decide which of the two rival views ought to prevail, 
and it seems to m,e that the view of the learned Advocate 
General is right. The column is not headed “ Commission 
on sale ” , but is headed simply “ Commission ”, which,
I think, would normally mean commission for services 
rendered by the officers of the Court. Where a tenant has 
allowed his goods to be distrained upon and desires to get 
rid of the distress by complying with a notice in form.
I do not see anything unreasonable in holding that he miist : 
pay the item under the head Commission/V although if  
he had allowed the goods to be sold he might have received 
some further services without making any additional jjay- ; 
ment. In my view, treating this as a case in which a tenant ; 
complies with a notice in form C, the Registrar was rigbt
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™  ill declining to remove the  distress except on the terms of
Shaskar leceivuig payment for tlie item of affidavit and warrant

 ̂ w" to distrain and for tlie item of commission.
I gather from tlie judgment of tlie learned Judge tliat 

j  practice prevails in the Small Cause Court in cases in 
wliicli a landlord applies for a distress warrant of recpiiring 
tlie landlord to pa}̂  into Court in advance tlie whole of 
the sums which may become payable in respect of the costs 
of the warrant, and that until recently it was the practice 
of the Court, where the distress was released without a sale,
to refund half the amount paid by the landlord ; and that
this practice of refunding has been recently discontinued. 
As far as I can see, there is no justification for requiring 
payment of the costs in advance by the landlord. The costs 
are dealt with by the Act, and the scheme is to get them 
either under a notice in form C from the tenant, or on a sale 
under section 66, and the practice of requiring the landlord 
to pay them in advance seems to me to be illegal. Of course, 
the landlord necessarily has to pay for the costs of his own 
affidavit, and no doubt he gets these back from the Court, 
if and when the Court recovers the costs from the tenant, 
or on a sale. c

R a n g n e k a r  J, I agree and have nothing to add.
Order accordingly.

J .  G-. R.

APPELLATE CIVIL.
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Before 3Ir. Justice Eangnekar.

1936 GURUSHIDDAPPA aiTRTTBASAPPA BHUSANUR a n d  a n o t h e b  ( o k ig iw a l  

October 9 P l a i n t i f f s ), A p p e l l a n t s  v. GITRUSHIDDAPPA OHENAVIRAPPA CHETNI 
'  “  AND OTHERS (oK iG iN A L D e p e n d a n t s ), R e s p o n d e n t s .*

Givil Procedure Code {Act F of 1908), section 11, explanation VI, Order I , rule 
S—Res judicata— Defendants sued in representative capacity in  former suit— 
Permission under Order I , rule 8, not obtained— Second suit fo r the same relief 
SQUgJitmder the provisions of Order I ,  rule S—Suit barred—Estoppel,

In  1930, the plaintiffs sued for redemption of a mortgage. They were claiming 
through the owner of the property and the  principal contesting defendants who

* Second Appeal No. 422 of 1934.


