
i n f r i n g e m e n t s  o f  o r d e r s  a n d  n o t i c e s  n o t  p n n i s l i a b l e  u n d e r  

Emperor a n y  o t l i e r  Section. T l i e  terms o f  s n c l i  sections increase t l i e

V ISHSUSHAIv’KAR d i f f i c u l t i e s  i n  t h e  w a y  o f  h o l d i n g  t l i a t  i t  c o u l d  h a v e  b e e n  t h e  
v a s a n tk a m l e g i s l a t u r e  t o  a l l o w  s u c h  a  p e n a l  p r o v i s i o n

Tyahji J . jg  b e f o r e  u s  b e i n g  c i r c u i t o u s l y  e n a c t e d  b y  t h e  M u n i c i p a l i t y  

u n d e r  t h e  form of a  b y e - l a w .

I n  o u r  o p i n i o n  t h o u g h  t h e  b y e - l a w  r e l i e d  u p o n  p u r p o r t s  

t o  p r o h i b i t  t h e  t a k i n g  o f  v e h i c l e s  w i t h i n  c e r t a i n  l i m i t s ,  i t  

i s  i n  s u b s t a n c e  c o n c e r n e d  w i t h  t h e  e n f o r c e m e n t  o f  a  t o l l .  

I t  c o n s i s t s  o f  a  p r o h i b i t i o n  a g a i n s t  e v a d i n g  p a y m e n t  o f  a  t o l l  

M a t t e r s  r e l a t i n g  t o  p a y m e n t  o f  t o l l s  o u g h t  t o  b e  d e a l t  w i t h  

b y  r u l e s  u n d e r  s e c t i o n  4 6  a n d  n o t  b y e - l a w s  u n d e r  s e c t i o n  4 8 .  

T h a t  b e i n g  s o ,  a s s u m i n g  t h a t  t h e  s e c o n d  p a r t  o f  t h e  b y e -  

l a w  w a s  e n a c t e d  i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  

p a r a g r a p h  p e r m i t t i n g  t h e  p r e s c r i p t i o n  o f  f i n e s  f o r  i n f r i n g e ­

m e n t  o f  b y e - l a w s  a n d  t h a t  s e c t i o n  5 9 ,  c l a u s e  ( 6 ) ,  s u b - c l a u s e s  
( U )  a n d  { H i ) ,  h a v e  n o t  b e e n  i n  a n y  w a y  v i o l a t e d ,  t h e  b y e - l a w  

i m p o s e s  a  p e n a l t y  f o r  t h e  i n f r i n g e m e n t  o f  a  r u l e ,  a n d  i t  i s  

n o t  w i t h i n  t h e  p o w e r s  o f  t h e  M u n i c i p a l i t y  t o  e n a c t  s u c h  

a  b y e - l a w .

We m a k e  t h e  r u l e  a b s o l u t e ,  s e t  a s i d e  t h e  c o n v i c t i o n ,  a n d  

d i r e c t  t h e  f i n e  t o  b e  r e f u n d e d .

R u l e  m a d e  a b s o l u t e .

J .  G. E .
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APPELLATE CIVIL,

Before Sir John Beaumont, Chief Justice, and Mr, Justice limignel'ar.

ItlSG THE COMMISSIONER OP INCOME-TAX, BOMBAY PEESIDEKCY AND 
Odoter S ADEN, v. M e s .  PIROJBAI N. CONTRACTOR OP NEPEAN SEA EOAD, 

BOMBAY.*

Indian Income-tax Act {X I of 1922), sections 22, 34—Income escaping assessmenl— 
Notice to assesses to submit return in following year—‘‘ Escape ”—Inter-pretat ion.

Under section 34 of tlie Indian Income-tax Act, 1922, w hat must escape is assess­
ment, and th a t means the wliole process of assessment, •which, in the case of 
individuals starts with the service of a notice under section 22 (2) of the Act.

* Civil Reference No. 5 of 1936.



The liability to  assessment is a risk to which every person In British India entitled 1
to income is liable, and there is no reason why the process of assessment has not been foH su^^osrii 
ju st  as m u ch  escaped by a  person w ho re ce iv es  no n o tice  u n d e r  section 22 (3) as  by o f  T2?comk-t.\ a,
a person who rece iv es su ch  a  notice, which proves in f a c t  ineffective. B ombay

' PUESinKXOV
AThere the  assessment starts with a notice under section 34, all the relevant

ijrovisions of the Act apply as effectively as where the assessment starts with a notice 1’I'ROJBAI
under section 22 {2).

During the year of assessment ending Match 31, 1.935, no notice was served on an 
a ssessee  under section 22 (2) of the Indian Income-tax Act, 1922, but on June 24,1936, 
a notice under section 34 was served on the assessee, alleging that her income for the  
rear of assessment had escaped assessment.

The assessee having contended th a t the notice in question was not valid, since 
a notice requiring her to furnish a return of income was not served upon her under 
sec tio n  '22 {2) during the year 1934-35

Held, th a t the Incom e-tax Officer was justified in taking action in the followdng 
year under section 34 to  assess the income which had escaped assessment.

]n re Lachhiram Basantlal,^^^ commented on.

llajendra Nath Mukerjee v. Income-tax Commissioner,^"'' refei'red to.

Commissioner of Incovm-taxY. N. N. and M&dcm Mohan Lai. v. The
Commissioner of Income-tax, Punjab,''^^ relied on.

C i v i l  R e f e r e n c e  m a d e  b y  K i i a n  B a h a d u r  J .  B .  V a c l i l i a ,  

C o m m i s s i o n e r  o f  I n c o m e - t a x ,  B o m b a y  P r e s i d e n c y  a n d  

A d e n .

R e f e r e n c e  n n d e r  s e c t i o n  6 6  ( 2 )  o f  t h e  I n d i a n  I n c o m e - t a x  

A c t ,  1 9 2 2 .

T l i e  f o l l o w i n g  s t a t e m e n t  o f  f a c t s  i s  t a k e n  f r o m  t l i e  l e t t e r  

o f  r e f e r e n c e  :

A b o u t  t l i e  m o n t l i -  o f  J n n e  1 9 3 5 ,  i t  w a s  b r o i i g l i t  t o  t l i e  

n o t i c e  o f  t l i e  I n c o m e - t a x  O f f i c e r ,  D  W a r d ,  S e c t i o n  I ,  B o m b a y ,  

t h a t  t h e  a s s e s s e e  h a d  r e c e i v e d ,  a  f a i r l y  l a r g e  a m o i i n t  o f  

i n t e r e s t  f r o m  t w o  b a n k s  i n  B o m b a y  d i i r i n g  t h e  y e a r  1 9 3 3 - 3 4 ;  

e n d e d  o n  M a r c h  3 1 ,  1 9 3 4 .  U n d e r  s e c t i o n  S  o f  t h e  A c t ,  t h e  

a s s e s s e e  w^as l i a b l e  t o  t a x  o n  t h i s  i n c o m e  f o r  t h e  f i n a n c i a l  y e a r  

1 9 3 4 - 3 5  ( e n d e d  o n  M a r c h  3 1 ,  1 9 3 5 )  a n d  a s  s h e  h a d  e s c a p e d  
a s s e s s m e n t  a l t o g e t h e r  f o r  t h a t  y e a r ,  t h e  I n b o m e - t a x  O f f i c e r

58 Cal. 909. *3) (1931) 9 Ban. 16 1.
(1933) L , B . 61 I. A . 10, s. o. 61 Cal. 285. (1935) le  Lah. 937.

M 0 - n i B k J a l 2 — 2a
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a c t i o n  u n d e r  s e c t i o n  34: o f  t l i e  i i c t  t o  a s s e s v s  t l i e  i n c o m e  
Com m issioner w M c li  l ia c l  t l i i i s  e s c a p e d  a s s e s s m e n t .  A c c o r d i n g l y ;  l i e  i s s u e d  

’ n o t i c e s  u n d e r  s e c t i o n  3 4  r e a d  w i t h ,  s e c t i o n  2 2  { 2 )  o f  t h e  A c t  
P e k sid b n c y  s e r v e d  t h e m  o n  t h e  a s s e s s e e  o n  J u l y  1 1 ,  1 9 3 5 .  T h e  

Mr s . P m ojB A i ^ g s e s s e e  t h e r e u p o n  s u b m i t t e d  h e r  r e t u r n  o f  i n c o m e  s h o w i n g  a  

t o t a l  i n c o m e  o f  U s .  2 7 , 6 6 6  f o r  t h e  y e a r  e n d e d  M a r c h  3 1 ,  1 9 3 4 „  

a d d i n g  t h a t  a s  s h e  w a s  n o t  a s s e s s e d  i n  t h e  y e a r  1 9 3 4 - 3 5 ,  

a c t i o n  u n d e r  s e c t i o n  3 4  o f  t h e  A c t  c o u l d  n o t  b e  t a k e n .  I n  

o r d e r  t o  v e r i f y  t h e  c o r r e c t n e s s  o f  h e r  r e t u r n ,  a  n o t i c e  u n d e r  

s e c t i o n  2 3  ( 2 )  w a s  t h e n  i s s u e d  b y  t h e  I n c o m e - t a x  O f f i c e r  a n d  

h e r  r e p r e s e n t a t i v e  a t t e n d e d  o n  O c t o b e r  4 ,  1 9 3 5 ,  a n d  o n c e  

a g a i n  c o n t e n d e d  t h a t  t h e  n o t i c e  u n d e r  s e c t i o n  3 4  s e r v e d  o n  

h e r  w a s  n o t  v a l i d  b e c a u s e  s h e  w a s  n o t  a s s e s s e d  a t  a l l  d u r i n g  

t h e  y e a r  1 9 3 4 - 3 5 ,  n o  n o t i c e  r e q u i r i n g  h e r  t o  f u r n i s h  a  r e t u r n  

o f  i n c o m e  h a v i n g  b e e n  s e r v e d  u p o n  h e r  u n d e r  s e c t i o n  2 2  ( 2 )  

o f  t h e  A c t  d u r i n g  t h a t  . y e a r .  T h e  a s s e s s e e ' s  c o n t e n t i o n  

w a s  n o t  a c c e p t e d  b y  t h e  I n c o m e - t a x  O f f i c e r  a n d  s h e  w a s  

a s s e s s e d  o n  a  t o t a l  i n c o m e  o f  B s .  2 8 , 6 7 4 .

T h e  assessee t h e r e u p o n  a p p e a l e d  t o  t h e  A s s i s t a n t  C o m m i s ­

s i o n e r  b y  h e r  p e t i t i o n  d a t e d  N o v e m b e r  1 1 ,  1 9 3 5 .  O n  h e a r ­

i n g  t h e  a p p e a l ,  t h e  A s s i s t a n t  C o m m i s s i o n e r ,  f o r  r e a s o n s  s e t  

o u t  i n  h i s  o r d e r  d a t e d  N o v e m b e r  2 2 ,  1 9 3 6 ,  c o n f i r m e d  t l i e  

I n c o m e - t a x  O f f i c e r 's  o r d e r .

B e i n g  d i s s a t i s f i e d  w i t h  t h e  A s s i s t a n t  C o m m i s s i o n e r ' s  

d e c i s i o n ,  t h e  a s s e s s e e ,  b y  h e r  p e t i t i o n  d a t e d  J a n u a r y  

1 6 ,  1 9 3 6 ,  c a l l e d  f o r  a  r e f e r e n c e  t o  t h e  H o n o u r a b l e  C o u r t  
i m d e r  s e c t i o n  6 6  ( 2 )  o f  t h e  A c t .

I n  s u b m i t t i n g  t h e  r e f e r e n c e  t h e  C o m m i s s i o n e r  g a v e  h i s  

r e a s o n s  a s  f o l l o w s  : ~

“ The sectioxx lays down in the clearest term s th a t if income escapes assessmeiit 
in  any year, i t l s  to  be assessed in  the following year. There is nothing in the section 
■to support the argument of the assessee th a t before anyincome can be held to have 
escajiedasseBeinentinany year,anattem pttdassessitin .tha t year by isaviingaiiotice 
under section 22 (2) of the  Act should have been made. Indeed, i t  may be noted 
tha t their Lordships of the  Privy Council although dealing, i t  is true, w ith
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a some-^-hat clifierent point, observed in Majendra Nath Muherji v. hicome-tax ■ 1936
Commissioner 61 I. A. 10 a t page 1 6 ,  C o i t o o s e e

‘ I t  may be th a t if no notice calling for a Tetui’n under section 22 is issued witliin o p I^fcosiE-TAX,
the tax  year then section 34 provides the  only means available to the Crown of
remedj^ing the omission. ’ v.

income liable to  tax  does in fact escape assessment in a year when an Income-tax 
‘Officer takes no action whatever to  assess it. I t  may escape assessment in  a year 
either wholly or partly  and to say th a t action is to be taken only i^hen it  
partly escapes tax  and not when it  wholly escapes tax  is a proposition ivhich 
it is submitted cannot be correct. The recent decision of the Punjab High Court 
in the case of Vir Bhan, Bhansi Lai (V'olume IV, The Income-tax Reports by Mr.
,A. N. Aiyar, page 111) is a complete answer to  the proposition propounded by the 
assessee.”

' T h e  r e f e r e n c e  w a s  h e a r d .

K .  M c L  K e m p ,  A d v o c a t e  G - e n e r a l ,  w i t h  t h e  G o v e r n m e n t  

. 'S o l i c i t o r ,  f o r  t h e  r e f e r o r .

B i r  J a m s h e d  K a n g a ,  w i t h  S o M a r  a n d  C o m ' p a n y ,  f o r  t h e  

: a s s e s s e e .

S e a u m o n t  C .  J .  T h i s  i s  a  r e f e r e n c e  b y  t h e  C o m m i s s i o n e r  

■of I n c o m e - t a x  i m d e r  s e c t i o n  6 6  ( 2 )  o f  t h e  I n d i a n  I n c o m e - t a x  

A c t ,  X I  o f  1 9 2 2 ,  w h i c h  r a i s e s  a  q u e s t i o n  w i t h i n  a  n a r r o w  

c o m p a s s ,  b u t  o f  c o n s i d e r a b l e  i m p o r t a n c e  i n  t h e  a d m i n i s t r a ­

t i o n  o f  t h e  l a w  r e l a t i n g  t o  i n c o m e - t a x ,  a n d  t h e r e  a p p e a r s  t o  

b e  n o  d i r e c t  a u t h o r i t y  i i p o n  t h e  p o i n t .  T h e  q T i e s t i o i i  i s  ;

Inasmuch as the  income of the assessee for the year ended March 31, 1934» 
was not a t  all assessed in the year 1934-35, was the Incom e-tax Officer justified in 
ta ldng  action; in the  foUoAving year under section 34 of the Act to  asseiss the said 
income which had escaped assessment

I n  s p i t e  o f  t h e  a b s e n c e  o f  a u t h o r i t y ,  I  d o  n o t  f e e l  a n y  d o u b t  

•as t o  h o w  t h e  q u e s t i o n  s h o u l d  b e  a n s w e r e d .

‘T h e  m a t e r i a l  f a c t s  a r e  t h e s e .  T h e  y e a r  o f  a s s e s s m e n t  

I S  t h e  y e a r  e n d i n g  M a r c h  3 1 ,  1 9 3 5 ,  a n d  t h e  p r e v i o u s  y e a r  :

- e n d e d  o n  M a r c h  3 1 ,  1 9 3 4 .  N o  n o t i c e  w a s  s e r v e d  o n  t h e  

.a s s e s s e e  u n d e r  s e c t i o n  2 2 ,  s u b - s e c t i o n  ( 2 ) ,  d u r i n g  t h e  y e a r  o f  

. a s s e s s m e n t ,  b u t  o n  J u n e  2 4 ,  1 9 3 5 ,  a  n o t i c e  w a s  s e r v e d  o n ; : 

t h e  a s s e s s e e  u n d e r  s e c t i o n  3 4 ,  a l l e g i n g  t h a t  h e r  i n c o m e  f o r  I 

t h e  y e a r  o f  a s s e s s m e n t  h a d  e s c a p e d  a s s e s s m e n t .
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U n d e r  s e c t i o n  3  o f  t h e  I n d i a n  I n c o m e - t a x  A c t ,  a  t a x  i s  

CoaiMissioKEK c l i a r s e d  i n  r e s p e c t  o f  a l l  i n c o m e ,  p r o f i t s  o r  g a i n s  o f  t l i e
01? I k c o m e - t a x ,  . \  . -

Bombay preYioiTS year 01 everv nidiviauai. in  section 22 {2} it is
p r o ^ a e d t h a t -

M r s . P i r o j b a i
_:__ “ In  the case of any person other than a company -whose to tal income is, in the

Bummont C. J. ineonie-tas Officer’s opinion, of such an amount as te  render such person liable to 
income-tax, the Income-tax Officer shall serve a notice upon him rec|uiriug him to 
furnish, within such period, not being less than  th irty  days as may be specified in 
the notice, a return in the prescribed form and Terified in the prescribed manner set­
ting forth (along with such other particulars as tnay be provided for in the notice) 
his total income during the previous year.”

S o  t l i a t ,  i n  t l i e  c a s e  o f  a n  i n d i v i d u a l ,  l i i s  l i a b i l i t y  t o  a s s e s s m e n t  

s t a r t s  w i t l i  a  n o t i c e  f r o m  t l i e  I n c o m e - t a x  O f l i c e r  r e q u i r i n g  

h i m  t o  m a k e  a  r e t u r n ,  a n d  i f  l i e  r e c e i v e s  n o  n o t i c e ,  l i e  i s  n o t  

l i a b l e  t o  m a k e  a  r e t u r n .  I n  t h i s  c a s e  t h e  a s s e s s e e  r e c e i v e d  

n o  n o t i c e  d u r i n g  t h e  y e a r  o f  a s s e s s m e n t .  T h e n  w e  c o m e  t o  

s e c t i o n  3 4 ,  w h i c h  p r o v i d e s  t h a t — '

“ If for any reason income, profits or gains chargeable to income-tax has escaped 
assessment in any year or has been assessed at too low a rate, the Income-tax Ofiieer 
may, at any time within one year of the end of th a t year, serve on the person liable 
to  pay tax  on such income, profits or gains, or, in the case of a company, on the 
principal officer thereof, a notice containing all or any of the requirements which 
may be included in a notice under sub section {2) of section 22, and may proceed 
to assess or re-assess siich income, profits or gains, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice were a notice issued under 
th a t sub-section

T h e r e  i s  n o  d o u b t  i n  t h i s  c a s e  t h a t  t h e  a s s e s s e e  h a d  i n c o m e , ,  

p r o f i t s  o r  g a i n s  c h a r g e a b l e  t o  i n c o m e - t a x ,  b u t  i t  i s  s a i d  t h a t  

t h e  i n c o m e ,  p r o f i t s  o r  g a i n s  h a d  n o t  e s c a p e d  a s s e s s m e n t  

w i t h i n  s e c t i o n  3 4 ,  b e c a u s e  n o  a s s e s s m e n t  h a d  e v e r  b e e n  

s t a r t e d ,  a n d ,  t h e r e f o r e ,  t h e r e  w a s  n o  a s s e s s m e n t  t o  e s c a p e .  

R e l i a n c e  i s  p l a c e d  b y  t h e  a s s e s s e e  o n  a  d i c t u m  o f  S i r  G e o r g e  

R a n k i n  i n  I n  r e  L a c h h i m m  B a s a n t l a V ^ \  T h e r e  t h e  l e a r n e d  

C h i e f  J u s t i c e  s a i d  a s  f o l l o w s  ( p ,  9 1 2 )  :—

“ Section 34 deals with income which has escaped assessment and it  may be. 
th-;ugh it  is not necessary for the present purpose to  decide it , th a t income cannot 
he said to  have escaped assessment except in the case w^here an assessment has 
been made which does not includethe income. I  do not proceed upon th a t footings 
because it is unnecessary for the purpose of the present case, ”

'1) (1930) 58 Cal. 909.
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E e l i a i i c e  i s  a l s o  p l a c e d  b y  t h e  a s s e s s e e  o n  s o m e  o b s e r v a t i o n s

of tlie Privy Council in Rajendra Nath Mukerjee v. Income- gommissioser
tax Commissioner^^ in wliicli tlieir Lordsliips held that the
expression ‘ ' h a s  e s c a p e d  a s s e s s m e n t ”  i n  s e c t i o n  3 4  i s  n o t

equivalent to has not been assessed,” but their Lordships
w e r e  d e a l i n g  w i t h  a  d i f f e r e n t  p o i n t  i n  t h a t  c a s e ,  a n d  l a t e r  i n  B e a i m o n r c . j .

their j u d g m e n t  t h e y  s a y  t h i s  ( p .  1 6 )  : ~

“  I t m a y b e t l i a t i f  nonoticeeallingfora re tum undersection22 is issued within 
the t a x  year then section Mi^rovides the only means available t o  the Crown of 
remedying the omission, b u t  th a t is a  different m atter.”

So that the actual pointy which, we have to deal with, was 
expressly left open by the Privy Council.

With ail respect to Sir George Rankin, I do not think there is 
any force in the suggestion he made. It is quite true that 
the word “ escape ” denotes that some risk has been avoided.
I f  a  m a n  w e r e  t o  s a y  t h a t  h e  s p e n t  a  m o n t h  i n  B o m b a y  a n d  

e s c a p e d  t h e  p l a g u e ,  o n e  v f o u l d  i n f e r  t h a t  t h e r e  w a s  a n  

e p i d e m i c  o f  p l a g u e ,  o r ,  a .t a n y  r a t e ,  s o m e  r i s k  o f  p l a g u e  a t  t h e  

t i m e ,  i n  B o m b a y ,  o t h e r w i s e  t h e  u s e  o f  t h e  w o r d  ‘ " e s c a p e ”  

w o u l d  b o  i n a p p r o p r i a t e  ; b u t  u n d e r  s e c t i o n  3 4  w h a t  m u s t  b e  

e s c a p e d  i s  a s s e s s m e n t ,  a n d  t h a t  m e a n s  t h e  w h o l e  p r o c e s s  o f  

a s s e s s m e n t ,  w h i c h ,  i n  t h e  c a s e  o f  i n d i v i d u a l s ,  s t a r t s  w i t h ,  t h e  

s e r v i c e  o f  a  n o t i c e  u n d e r  s e c t i o n  2 2  ( 2 ) .  T h e  l i a b i l i t y  t o  

a s s e s s m e n t  i s  a  r i s k  t o  w h i c h  e v e r y  p e r s o n  i n  B r i t i s h .  I n d i a  

e n t i t l e d  t o  i n c o m e  i s  l i a b l e ,  a n d  I  c a n n o t  s e e  w h y  t h e  p r o c e s s  

o f  a s s e s s m e n t  h a s  n o t  b e e n  j u s t  a s  m u c h  e s c a p e d  b y  a  p e r s o n  

w h o  r e c e i v e s  n o  n o t i c e  u n d e r  s e c t i o n  2 2  ( 2 )  a s  b y  a  p e r s o n  

w h o  r e c e i v e s  s u c h  a  n o t i c e ,  w h i c h  p r o v e s  i n  f a c t  i n e f t e c t i v e .

I t  s e e m s  t o  m e  t h a t  a  p e r s o n  w h o  r e c e i v e s  n o  n o t i c e  u n d e r  

s e c t i o n  2 2  ( 2 )  h a s  e s c a p e d  a s s e s s m e n t ,  a l t h o u g h  t h r o u g h  n o  
f a u l t  o f  h i s  o w n ,  t h e  p r o c e s s  o f  a s s e s s m e n t  h a s  n e v e r  b e e n  

s e t  i n  m o t i o n .

I t  i s  a r g u e d  b y  S i r  J a m s h e d j i  K a n g a  o n  b e l i a l f  o f  t h e  

a s s e s s e e  t h a t  t h e  s c h e m e  o f  t h e  A c t  i s  a g a i n s t  a p p l y i n g  ; 

s e c t i o n  3 4  t o  a  c a s e  i n  w h i c h  n o  n o t i c e  h a s  b e e n  g i v e n  u n d e r  ;
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^936 s e c t i o n  2 2  { 2 ) .  B u t  I  d o  n o t  s e e  t l i e  f o r c e  o f  t h a t  a r g u m e n t ,  

eoMMissioN’ EE b e c a u s B  s e c t i o n  3 4  i t s e l f  p r o v i d e s  t l i a t  t h e  n o t i c e  s e r v e d  

u n d e r  t l i a t  s e c t i o n  m a y  c o n t a i n  a l l  o r  a n y  o f  t h e  r e q u i r e m e n t s  
P r e s id e n c y  j^Q^y b e  i n c l u d e d  i n  a  n o t i c e  u n d e r  s u b - s e c t i o n  ( 2 )  o f

M es. P i e o j b a i  s e c t i o n  2 2 ,  a n d  t h e n  t h e  a s s e s s m e n t  m a y  p r o c e e d ,  a n d  t h e  

S e a u n ^ c .  j .  p x o v i s i o n s  o f  t h e  A c t  a r e  t o  a p p l y ,  s o  f a r  a s  m a y  b e ,  a s  i f  t h e  

n o t i c e  w e r e  a  n o t i c e  i s s u e d  u n d e r  t h a t  s u b - s e c t i o n .  I n  m y  

o p i n i o n ,  w h e r e  t h e  a s s e s s m e n t  s t a r t s ,  a s  i n  t h i s  c a s e ,  w i t h  

a  n o t i c e  u n d e r  s e c t i o n  3 4 ,  a l l  t h e  r e l e v a n t  p r o v i s i o n s  o f  ' 

t h e  A c t  a p p l y  a s  e f f e c t i v e l y  a s  w h e r e  t h e  a s s e s s m e n t  s t a r t s  

w i t h  a  n o t i c e  u n d e r  s e c t i o n  2 2  { 2 ) .

I n  m y  o p i n i o n ,  t h e r e f o r e ,  t h e  v i e w  o f  t h e  I n c o m e - t a x  

C o m m i s s i o n e r  i s  r i g h t ,  a n d  t h e  q u e s t i o n  s u b m i t t e d  t o  u s  

s h o u l d  b e  a n s w e r e d  i n  t h e  a f f i r m a t i v e .

T h e  a s s e s s e e  t o  p a y  t h e  c o s t s  l e s s  t h e  a m o u n t  o f  t h e  d e p o s i t  

o f  K s .  1 0 0 .  C o s t s  t o  b e  t a x e d  o n  t h e  O r i g i n a l  S i d e  s c a l e  b y  

t h e  T a x i n g  M a s t e r .

E angnekae  J .  I  a g r e e .  T h e  q u e s t i o n  r a i s e d  o n  t h i s  

r e f e r e n c e  i s  n o t  c o v e r e d  b y  a n y  d i r e c t  a u t h o r i t y ,  a n d  c o u n s e l ,  

t h e r e f o r e ,  h a v e ,  n o t  u n n a t u r a l l y ,  r e l i e d  u p o n  t h e  s c h e m e  o f  
t h e  A c t  a n d  s o m e  j u d i c i a l  d i c t a  i n  s e v e r a l  c a s e s  i n  s u p p o r t  

o f  t h e i r  r e s p e c t i v e  c o n t e n t i o n s .

S h o r t l y  p u t ,  t h e  a s s e s s e e ’ s  c o n t e n t i o n  i s  t h a t ,  h a v i n g  

r e g a r d  t o  t h e  s c h e m e  o f  t h e  A c t ,  s e c t i o n  3 4  i s  i n a p p l i c a b l e  

w h e n  n o  n o t i c e  a t  a l l  h a s  b e e n  i s s u e d  t o  a n  i n d i v i d u a l  u n d e r  

s e c t i o n  2 2  { 2 )  a n d  c o n s e q u e n t l y  h i s  t o t a l  i n c o m e  n o t  a t  a l l  

a s s e s s e d  u n d e r  s e c t i o n  2 3 .  H e  s a y s  t h a t  i n  t h a t  c a s e  t h e  

e x p r e s s i o n  e s c a p e  a s s e s s m e n t  u s e d  u n d e r  s e c t i o n  3 4  

c a n n o t  a p p l y ,  a n d  t h a t  t h e  e x p r e s s i o n  i s  o n l y  a p p r o p r i a t e  

w h e n  a n  i n d i v i d u a l  h a s  b e e n  a s s e s s e d  i n  r e s p e c t  o f  h i s  t o t a l  

i n c o m e  b u t  f o r  s o m e  r e a s o n  o r  o t h e r  p a r t  o f  t h e  i n c o m e  

c h a r g e a b l e  t o  t h e  t a x  w a s  i n  f a c t  n o t  s o  c h a r g e d .

S e c t i o n  3 4  i s  i n  t h e s e  t e r m s
“  If for any reason income, profits or gains chargeable to income-tax Las 

escaped assessment in any year or has been assessed a t too low a rate, the Income- 
tax  OfScer may, at any time ivithin one year of the end of th a t year, serve on the
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person  liable to  pay ta x  on such incom e, profits o r gains, or, in th e  casse of a
com pany, on ih e  p rincipal officer thereof, a notice contain ing all or any of th e  cJomi^ sio see

r e q u i r e m e n t s  w h ic h  m a y  b e  i n c l u d e d  i n  a  n o t i c e  u n d e r  s n b - s e c t i o n  (2 )  o f  s e c t i o n  o f  IlficOME-TAXj,

22 an d  m a y  proceed to  assess or re-assess such incom e, p rofits o r gains, and  th e
provisions of th is  Act shall, so la r  as m ay be, app ly  accordingly as if  th e  no tice  -were ^
3 notice issued u n d e r th a t  sub-,section : Mbs. P ie o jb a i

Provided th a t  th e  ta x  shall be charged a t  th e  ra te  a t  w hich i t  w ould have Ua^ignektr J . 
b e e n  charged h ad  th e  incom e, profits o r  gains n o t escaped assesanieut or full '
assessment, as th e  case m ay be .”

I l l  m y  o p i n i o n ,  t l i e  s e c t i o n  p l a i n l y  m e a n s  t l i a t ,  i f  f o r  a n y  

r e a s o n  t h e  i n c o m e  o f  a n  i n d i v i d u a l  c h a r g e a b l e  t o  t h e  t a x  h a s  

n o t  i n  f a c t  b e e n  c h a r g e d ,  o r  w h e r e  t h e  i n c o m e  i s  c h a r g e d  a t  

a  l o w e r  r a t e ,  t h e n  i t  i s  c o m p e t e n t  t o  t h e  I n c o m e - t a x  a u t h o r i ­

t i e s  t o  t a k e  a c t i o n  u n d e r  t h e  s e c t i o n .  T h e  s e c t i o n  i s  w i d e  

e n o u g h  t o  i n c l u d e  n o t  o n l y  a  c a s e  w h e r e  t h e r e  h a s  b e e n  a  

p r e v i o u s  a s s e s s m e n t  b u t  s o m e  p a r t  o f  t h e  i n c o m e  w a s  n o t  

a s s e s s e d  o r  h a s  b e e n  a s s e s s e d  w r o n g l y ,  b u t  a l s o  t h e  c a s e  

w h e r e  t h e r e  h a s  b e e n  n o  p r e v i o u s  a s s e s s m e n t  a t  a l l .

N o w ,  i t  i s  t r u e  t h a t  t h e  d i c t i o n a r y  m e a n i n g  o f  t h e  w o r d

e s c a p e  ”  i s  i n t e r  a l i a  ' ‘ t o  g e t  o f f  s a f e l y  w h e n  p u r s u e d  ”  

o r  “ t o  g e t  c l e a r  a w a y  f r o m  ( p u r s u i t  o r  p u r s u e r )  ”  o r  “ t o  

s u c c e e d  i n  a v o i d i n g  ( a n y t h i n g  p a i n f u l  o r  u n w e l c o m e )  ’ ’ e t c .

E v e n  s o ,  i t  i s  d i f h c u l t  t o  s e e  w h y  t h e  e x p r e s s i o n  “ e s c a p e  

a s s e s s m e n t  c a n n o t  a p p l y  t o  t h e  c a s e  w h e r e  t h e r e  h a s  

b e e n  n o  a s s e s s m e n t  a t  a l l ,  p a r t i c u l a r l y  h a v i n g  r e g a r d  t o  

t h e  v e r y  s c h e m e  o n  w h i c h  r e l i a n c e  i s  p l a c e d .

S e c t i o n  3  i s  t h e  c h a r g i n g  s e c t i o n .  T h e n  t h e  n e x t  i m p o r t a n t  

s e c t i o n  i s  s e c t i o n  2 2 ,  w h i c h  s t a r t s  t h e  m a c h i n e r y  b y  w h i c h  

t h e  a s s e s s a b l e  i n c o m e  o f  a n  i n d i v i d u a l  o r  a  c o m p a n y  h a s  

t o  b e  d e t e r m i n e d .  S u b - s e c t i o n  { 2 )  o f  s e c t i o n  2 2  p r o v i d e s  

t h a t  t h e  I n c o m e - t a x  O f f i c e r  s h a l l  s e r v e  a  n o t i c e  u p o n  

a  p e r s o n ,  w h o s e  t o t a l  i n c o m e  i s  i n  h i s  o p i n i o n  o f  s u c h  a n  

a m o u n t  a s  t o  r e n d e r  h i m  l i a b l e  t o  i n c o m e - t a x ,  t o  f u r n i s h  

a  r e t u r n  i n  t h e  p r e s c r i b e d  f o r m  o f  h i s  t o t a l  i n c o m e .

S e c t i o n  2 3  e m p o w e r s  t h e  I n c o m e - t a x  O i i i c e r  t o  a s s e s s  t h e  

t o t a l  i n c o m e  o f  t h e  i n d i v i d u a l  a n d  d e t e r m i n e  t h e  a m o u n t  

o f  t h e  t a x  p a y a b l e  b y  h i m .
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™  T h e i e f o r e ,  i t  i s  c l e a r  t l i a t  e v e r y  i n d i v i d u a l  i n  t l i i s  c o u n t r y  

C 0MMIssI0NEl  ̂ wliGse t o t a l  i n c o m e  i s  o f  s u c h  a n  a m o u n t  a s  t o  r e n d e r  h i m  

Bom bay ' ’ i n  t h e  o p i n i o n  o f  t h e  I n c o m e - t a x  O f f i c e r  l i a b l e  t o  i n c o m e - t a x > 
-g t h e  r i s k ' o f  b e i n g  a s s e s s e d  t o  t h e  t a x ,  a n d  i l

Mbs. P i e o je a i  f^ j. g o m e  r e a s o n  o r  o t h e r ,  n o  n o t i c e  u n d e r  s e c t i o n  2 2  ( 2 )  is  

i ia n g m i m f  j . i s s u e d  t o  h i m ,  h e  c e r t a i n l y  t o  t h a t  e x t e n t  “  e s c a p e s  a s s e s s ­

m e n t  A s s e s s m e n t  m e a n s ,  a c c o r d i n g  t o  t h e  P r i v y  C o u n c i l  

i n  R a j e n d r a  N a t h  M u k e r j e e  y . I n c o m e - t a x  C o m m i s s i o n e r , ^ ^ ^  

t h e  w h o l e  p r o c e s s  o f  a s s e s s m e n t  w h i c h  i s  s t a r t e d  b y  t h e  

n o t i c e  u n d e r  s e c t i o n  2 2  ( 2 ) .  I f  t h e  i n d i v i d u a l ,  t h e r e f o r e ,  

g e t s  n o  n o t i c e ,  I  s e e  n o  d i f f i c u l t y  i n  h o l d i n g  t h a t  h e  e s c a p e s  

a s s e s s m e n t  I t  i s  f o r  t h i s  p u r p o s e  t h a t  s e c t i o n  8 4  i n  

i t s  c o n c l u d i n g  p o r t i o n  b r i n g s  t h e  w h o l e  s c h e m e  i n t o  

o p e r a t i o n .  T h u s  i t  p r o v i d e s  t h a t  i n  s u c h  a  c a s e ,  a  n o t i c e  

c o n t a i n i n g  a l l  o r  a n y  o f  t h e  r e q u i r e m e n t s  w h i c h  m a y  b e  

i n c l u d e d  i n  a  n o t i c e  u n d e r  s e c t i o n  2 2  { 2 )  h a s  t o  b e  i s s u e d  

a n d  t h e  a s s e s s m e n t  t o  c o m m e n c e ,  a n d  t h a t  a l l  t h e  p r o v i s i o n s  

o f  t h e  A c t ,  s o  f a r  a s  m a y  b e ,  s h a l l  a p p l y  a s  i f  t h e  n o t i c e  
i s s u e d  u n d e r  s e c t i o n  3 4  w a s  i s s u e d  u n d e r  s e c t i o n  2 2  ( 2 ) .

T h e  l e a r n e d  c o u n s e l  r e l i e d  o n  a  d i c t u m  o f  t h e i r  L o r d s h i p s  

o f  t h e  P r i v y  C o u n c i l  i n  R a j e n d r a  N a t h  M u J c e r j e e  v .  I n c o f n e -  

t a x  C o m m i s s i o n e r . ' ' ^ ^  I t  w a s  a r g u e d  i n  t h a t  c a s e  t h a t  u p o n  

t h e  f a c t s  i t  w a s  a  c a s e  o f  i n c o m e  e s c a p i n g  a s s e s s m e n t  w i t h i n  

t h e  m e a n i n g  o f  s e c t i o n  3 4 .  I t  w a s  w i t h  r e f e r e n c e  t o  t h i s  

a r g u m e n t  t h a t  L o r d  M a c m i l l a n  o b s e r v e d  a s  f o l l o w s  : “  T h i s  

i n v o l v e s  r e a d i n g  t h e  e x p r e s s i o n  ' h a s  e s c a p e d  a s s e s s m e n t  " 

a s  e q u i v a l e n t  t o  ‘ h a s  n o t  b e e n  a s s e s s e d  T h e i r  L o r d s h i p s  

c a n n o t  a s s e n t  t o  t h i s  r e a d i n g ( p .  1 5 ) .  I n  t h e  f i r s t  p l a c e ,  

i n  m y  o - p in io n ,  a  c a s e  i s  a n  a u t h o r i t y  f o r  w h a t  i t  d e c i d e s ,  

a n d  n o t  w h a t  m a y  s e e m  l o g i c a l l y  t o  f o l l o w  f r o m  i t ,  a n d  

e x p r e s s i o n s  o f  o p i n i o n ,  e v e n  o f  e m i n e n t  J u d g e s ,  m u s t  b e  

l i m i t e d ,  u n l e s s  t h e r e  i s  a  v e r y  s t r o n g  i n d i c a t i o n  t o  t h e  c o n ­

t r a r y ,  t o  t h e  f a c t s  w h i c h  t h e y  h a d  b e f o r e  t h e m .  A p a r t  

f o o m  ; t h i s ,  I  t h i n k ,  w h .e n  t h e i r  L o r d s h i p s  s a i d  t h a t  t h e  

e x p r e s s i o n  “ h a s  e s c a p e d  a s s e s s m e n t  ”  i s  i x o t  e q u i v a l e n t  t o
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l i a s  n o t  b e e n  a s s e s s e d  ” , a l l  t l i a t  t h e i r  L o r d s l i i p s  i n t e n d e d  

t o  m e a n  i s  t l i a t  a s  i n  t h a t  c a s e  t h e  c o u r s e  o f  t h e  a s s e s s m e n t  CoMyiissioxEE  

h a d  n o t  b e e n  c o m p l e t e d ,  a n d  n o  f i n a l  o r d e r  o f  a s s e s s m e n t  / ” E o jib a y  

w a s  m a d e ,  i t  c o u l d  n o t  b e  s a i d  t h a t  i n c o m e  h a d  e s c a p e d  
a s s e s s m e n t  I f  t h i s  d i c t u m  m e a n s  w h a t  t h e  l e a r n e d  c o u n s e l  M bs, p ie o jb a i  

s a y s  i t  d o e s ,  t h e n  t h e i r  L o r d s h i p s  w o u l d  n o t  h a v e  m a d e  t h e  R a n g n t M r j .  

f o l l o w i n g  o b s e r v a t i o n s  a t  t h e  e n d  o f  t h e  s a m e  p a r a g r a p h .

T h i s  i s  w h a t  t h e y  s a y  ( p .  1 6 ) : — ■
“ I t  may be th a t if no notice calling for a return under section 22 is issued 

within tlie tax  year then section 34 provides the only means available to the 
Crown of remedying the omission, but th a t is a different m atter.’-

I n  a n y  e v e n t ,  i t  i s  t h e r e f o r e  c l e a r  t h a t  t h e  p o i n t  w h i c h  w e  

h a v e  t o  c o n s i d e r  i n  t h i s  c a s e  w a s  l e f t  o p e n  b y  t h e i r  L o r d s h i p s  

o f  t h e  P r i v y  C o u n c i l .
T h e  l e a r n e d  c o u n s e l  a l s o  r e l i e d  o n  s o m e  o b s e r v a t i o n s  m a d e  

b y  m e  i n  O o m m i s s i o r m '  o f  I n c o m e - t a x ,  B o m b a y  v .  G o p i l  V a i -  

j i n a t h . ' ^ ^  I  d o  n o t  t h i n k  t h a t  I  h a v e  s a i d  a n y t h i n g  i n  t h a t  

c a s e  w d i i c h  i s  c o n t r a r y  t o  t h e  v i e w  w h i c h  I  a m  n o w  t a k i n g  o n  

t h i s  r e f e r e n c e .  I n  t h a t  c a s e  w e  h a d  t o  c o n s i d e r  s e c t i o n  3 4  

w i t h  r e f e r e n c e  t o  t h e  f a c t s  b e f o r e  u s .  T h e  f a c t s  w e r e  t h a t  

a  p e r s o n  h a d  a l r e a d y  b e e n  a s s e s s e d  p r e v i o u s l } ^  b y  o n e  

I n c o m e - t a x  O f f i c e r .  I n  t h e  n e x t  y e a r  o f  a s s e s s m e n t ,  a n o t h e r  

I n c o m e - t a , x  O f h c e r  t h o u g h t  t h a t  t h e  p r e v i o u s  a s s e s s m e n t  

w a s  w r o n g  a n d  w a s  m a d e  a t  a  lo w 'e r  r a t e ,  a n d  i t  w a s  i n  t h a t  

c o n n e c t i o n  t h a t  t h e  o b s e r v a t i o n s  I  m a d e  b e c a m e  n e c e s s a r y .

O n  t h e  o t h e r  h a n d ,  t h e  v i e w  w h i c h  w e  a r e  t a k i n g  w a s  a l s o  

t a k e n  i n  C o f m n i s s i o n e r  o f  I n c o m e - t a x  v .  N .  N .  B u r j o r j e e , ^ ^ ^  

a n d  i n  M a c l a n  M o h a n  L a i  v .  T h e  C o m m i s s i o n e r  o f  I n c o m e -  

t a x ,  P u n j a b . I t  i s  t r u e  t h a t  t h e  f a c t s  i n  t h o s e  c a s e s  w e r e  

n o t  s i m i l a r  t o  t h e  f a c t s  b e f o r e  u s  ; b u t  I  t h i n k  t h e  o p i n i o n s  

e x p r e s s e d  i n  t h o s e  c a s e s  s e e m  t o  m e ,  w i t h  r e s p e c t ,  t o  b e  

c o r r e c t .

I agree, therefore, that the question should be answered 
in the way proposed by my Lord the Chief Justice.

A n s w e r  m c o f M n g l y .
Y .

"  (1935) 59 Bom. 626. «« (1931) 9 jian. i61.
(1935) ICLah. 937.
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