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1938 T h a t  s e c t i o n  i m p l i e s  e x a c t l y  t h e  s a m e  p r o h i b i t i o n ,  w h i c h  i s  

i m p l i e d  b y  t h e  t e r m s  o f  s e c t i o n  3 1  o f  t h e  B o m b a y  L a n dD h a e w a e  
UeBAK t •

Bank Lit>. Jtteveiiiie Code ui these term s;
V ,

K rish s-aeao

Bangnehcir J .

“ (2) purchase or bid either in person or by agent, or in his own name or in the 
name of another, or jointly or in shares with others, for any property . .

I n  m y  o p i n i o n ,  t h e  p i i r c h a s e  b y  t h e  r e s p o n d e n t  w a s  

i n  c o n t r a v e n t i o n  o f  s e c t i o n  3 1 ( 2 ) .  H i s  t i t l e ,  t h e r e f o r e ,  

f a i l e d .

I n  t h e  r e s u l t ,  t h e r e f o r e ,  t h e  a p p e a l s  m u s t  b e  a l l o w e d ,  t h e  

o r d e r s  m a d e  b y  t h e  lo Y v e r  C o u r t s  s e t  a s i d e ,  a n d  t h e  a p p H c a -  

t i o n  o f  t h e  r e s p o n d e n t  r e j e c t e d ,  w i t h  c o s t s  t h r o u g h o u t .  

T h e r e  w i l l  b e  s e p a r a t e  s e t s  o f  c o s t s — o n e  s e t  o f  c o s t s  f o r  t h e  

r e c e i v e r ,  a n d  o n e  s e t  o f  c o s t s  f o r  t h e  a p p e l l a n t  i n  e a c h  

a p p e a l .

A j p p e a l s  a l l o w e d .

Y . V. D.

APPELLATE CRIMINAL.

1936 
<October 1

Before Mr. Justice BarUe and Mr. Justice Tyabji

BMPEROE Vt VISHNUSHANKAR VASANTRAM ( o r i g i n a l  A c c u s e d  N o. 1 ) ,

A pplica t̂t.*

Bombay District Municipal Act [Bom. Act I I I  of 1901), sections 46, 48, 49— District 
Municipality— Toll to be levied by Municipality~-A matter to be regulated by a rule 
and not by a bye-law—Bye-law 152]' 'made by Oodhra Municipality against evading 
payment of toll Ultra vires bye-law.

Under the Bombay District Municipal Act, 1901, m atters relating to  the payment 
of toll on conveyances ought to  be dealt with by rules under section 46 of the Act 
and not by bye-laws under section 4S and therefore bye-law 152 (1) and (2) framed 
by the Godhra Municipality under section 48 (J) (u) of the Act imposing a penalty 
against evading payment of toll tax is ultra vires.

* Criminal Revision Application No. 245 of 1936. 
fBye-kw 152 runs as follows;—

“ 152. (1) No person shall, with the intention of evading payment of the 
toH-ta.x, take or attempt to take any conveyanee liable to  pay such tax into the 
limits of the Municipality, without paying the tax  a t the toll naka.

(2) A breach of this bye-law shall, on conviction, be punishable with fine which 
may extend to five rupees for each offence.”



C e i m i n a l  R e v i s i o n  A p p l i c a t i o n  a g a i n s t  t l i e  o r d e r  p a s s e d  

b y  R .  S .  M a u i ,  A d d i t i o n a l  D i s t r i c t  M a g i s t r a t e ,  B r o a c h  a n d  em b ero e  

P a n c l i  M a h a l s ,  c o n f i r m i n g  t h e  c o n v i c t i o n  a n d  s e n t e n c e  yish n u sh a k sa e :  
p a s s e d  b y  H o n o r a r y  S e c o n d  C l a s s  M a g i s t r a t e ,  G o d l i r a .  Vas4.kieam

The accused was a resident of Godhra. He owned a motor 
car which he plied for hire between Godhra and KaloL The 
car was kept in a garage at Godhra.

T h e  M u n i c i p a l i t y  o f  G o d h r a  l e v i e d  t o l l - t a x  o n  v e h i c l e s  

c o i n i n g  w i t h i n  t h e  l i m i t s  o f  t h e  M u n i c i p a l i t y .  B e f o r e  A p r i l  1 ,

1 9 3 4 ,  t h e  M u n i c i p a l i t y  l e a s e d  o u t  t h e  c o l l e c t i o n  o f  t o l l  b u t  

s i n c e  t h a t  d a t e  t h e  M u n i c i p a l i t y  b e g a n  t o  c o l l e c t  t h e  t o l l -  

t a x e s  d e p a r t m e n t a l l y .

B e t w e e n  1 9 3 1  t o  1 9 3 4  t h e  a c c u s e d  p a i d  t o  t h e  M u n i c i ­

p a l i t y  w h e e l - t a x  b u t  r e f u s e d  t o  p a y  t h e  t o l l - t a x .  O n  M a r c h  

3 0 , 1 9 3 4 ,  t h e  M u n i c i p a l i t y  g a v e  a  n o t i c e  t o  t h e  a c c u s e d  

t h a t  h i s  c a r  w o u l d  n o t  b e  a s s e s s e d  t o  w h e e l - t a x  a n d  t h a t  

i t  w o u l d  b e  l i a b l e  t o  p a y  t h e  t o l l - t a x .  T h e r e a f t e r  t h e  c a r  

e n t e r e d  t h e  l i m i t s  o f  t h e  G o d h r a  M u n i c i p a l i t y  o n  M a y  1 2 ,

1 3  a n d  1 4  ; b u t  t h e  a c c u s e d  r e f u s e d  t o  p a y  a n y  t o l l  d e m a n d e d  

f r o m  h i m .  T h e  M u n i c i p a l i t y ,  t h e r e f o r e ,  l o d g e d  c o m p l a i n t s  

a g a i n s t  t h e  a c c u s e d  u n d e r  b y e - l a w  1 5 2  f o r  i t s  w i l f u l  

b r e a c h  b y  t h e  a c c u s e d .

T h e  B e n c h  o f  M a g i s t r a t e s ,  w h i c h  t r i e d  t h e  a c c u s e d ,  

c o n v i c t e d  h i m  a n d  s e n t e n c e d  h i m  t o  p a y  a  f i n e  o f  R s .  5  

f o r  e a c h  o f  t h e  t h r e e  b r e a c h e s  c o m p l a i n e d  o f .

On appeal, the Additional District Magistrate confirmed 
the conviction and sentence giving reasons as follows :—■

“ The fii’st ground urged in appeal is th a t the Municipality was not empowered 
by the D istrict M.unicipal Act to enact a penal bye-law for breacli of the toll-tax rules 
and th a t therefore th is penal bye-law has no force of law although i t  was sanctioned 
by Government irom  tim e to time. I t  might a t the outset be admitted th a t, if in  
fact the D istrict Municipal Act does no t empower the Municipality to enact such 
a bye law, no sanction of Government will make i t  valid. Sectioii.48 (J) authorises 
the Municipality to  enact, with the previous sanction of the Government, bye-laws 
in respect of certain specified subjects and also, under sub'clauise (M) thereof, in 
respect ‘ of the Regulation of all m atters relating to  Municipal Administration ’* Toll 
ta x is  not one of the  items expressly specified in  the sub-clauses of section 48 ( /)  and
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1936 hence the bye-Iaw falls under sub-clause («). Prima facie it  is clear tha t the  collection
Empekor toJl-tax is a m atter relating to municipal administration and provision under 

V. a bye-law can therefore be made for evasion of payment of this tax , under the last
paragraph of section 48 (2) of the Act. But i t  is urged on behalf of the appellant 
th a t the Municipal Act itself contains provisions regarding the collection of toll-ta3c 
under sections 78 and 79 and therefore any additional powers regarding this item 
cannot be assumed under the guise of a bye-law. I  am unable to  agree with this 
view. Sections 78 and 79 confer certaiii powers on all Miinicipalitiea w'hereas section 
48 authorises the MunicipaUties to assume certain additional powers by the enactment 
of bye-laws subject to the sanction of a higher authority. Thus, although sections 78 
and 79 contain certain i^rovisions regarding octroi, sections 48 (2) (j) authorises the 
Municipality to enact further bye-law in respect thereof. Section 79 prescribes 
means of collecting a to ll- ta s ; a bye-law p r e s c r ib i n g  a punishment for evasion of 
payment of toll-tax is by no means inconsistent with this section and this is certainly 
a matter relating to  municipal administration. Thus I  hold th a t the Municipality 
was empowered to enact the bye-law. ”

T l i e  a c c u s e d  a p p l i e d  i n  r e v i s i o n .

6 f .  N .  T h a k o r ,  w i t K  B .  G .  E a o ,  f o r  t h e  a c c u s e d — a p p l i c a n t .

U .  L .  S h a l l ,  f o r  t l i e  o p p o n e n t .

N o  a p p e a r a n c e  f o r  t l i e  C r o w n .

Ty a b ji J . W e  a r e  n o t  p r e p a r e d  t o  d i s t u r b  t h e  f i n d i n g  

t l i a t  t h e  p a y m e n t  o f  t o l l  h a s  b e e n  e v a d e d  b y  t h e  a p p l i c a n t .  

O n  t h i s  f i n d i n g  ( s u b j e c t  t o  a n  a r g u m e n t  t h a t  t h e  a p p l i c a n t  

w a s  n o t  l i a b l e  t o  p a y  t h e  t o l l  a t  a l l )  t h e  d e c i s i o n  o f  t h i s  

a p p l i c a t i o n ' d e p e n d s  o n  w h e t h e r  t h e  B o m b a y  D i s t r i c t  

M u n i c i p a l  A c t ,  1 9 0 1  ( B o m .  I l l  o f  1 9 0 1 ) ,  e m p o w e r s  t h e  

G r o d h r a  M u n i c i p a l i t y  t o  m a k e  a  b y e - l a w  t o  t h e  f o l l o w i n g  

e f f e c t :

“ (1) No person shall, with the intention of evading payment of the toll-tax take 
or attem pt to take any conveyance liable to  pay such ta x  into the limits of 
th e  Municipality, -without pajang the tax  a t the toll-naka.

(2) A breach of this bye-law shall on conviction be punishable with fine which 
may extend to five rupees for each ofienoe ” ,

T i l e  p o w e r s  o f  t h e  M u n i c i p a l i t y  t o  m a k e  b y e - l a w s  a r e  

c o n t a i n e d  i n  s e c t i o n  4 8  o f  t h e  B o m b a y  D i s t r i c t  M u n i c i p a l  

A c t .  T h a t  s e c t i o n  e m p o w e r s  t h e  M u n i c i p a l i t y  ( w i t h  c e r t a i n  

r e s t r i c t i o n s  n o t  n o w  m a t e r i a l )  t o  m a k e  b y e - l a w s  n o t  

i n c o n s i s t e n t  w i t h  t h e  A c t  r e g u l a t i n g  t h e  m a t t e r s  m e n t i o n e d
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i n  i t s  n u m e r o u s  c l a u s e s .  T l i e  o n l y  c l a u s e  o f  s e c t i o n  4 8  

t h a t  i s  r e l i e d  o n  i s  t l i e  l a s t ,  d e n o m i n a t e d  b y  t l i e  l e t t e r  { u ) .  Em pekor  

U n d e r  c l a u s e  ( m )  e v e r y  M u n i c i p a l i t y  m a y  m a k e  b y e - l a w s  VISHNUSHA35K.1B 

“  g e n e r a l l y  f o r  t l i e  r e g u l a t i o n  o f  a l l  m a t t e r s  r e l a t i n g  t o  
municipal a d m i n i s t r a t i o n  ^ 'i j a b j i j .

A  p r o h i b i t i o n  a g a i n s t  t a k i n g  c o n v e y a n c e s  i n t o  t h e  l i m i t s  

o f  t h e  M u n i c i p a l i t y  m a y  b e  t h e  s u b j e c t  o f  a  b y  e - l a w  i f  i t  

■can b e  b r o u g h t  w i t h i n  t h e  t e r m s  o f  c l a u s e  { t ) .  T h e  b y e - l a w  

i n  q u e s t i o n ,  h o w e v e r ,  c a n n o t  b e  b r o u g h t  u n d e r  t h e  c l a u s e  ( t ) .

B u t  i t  i s  u r g e d  t h a t  t h i s  p a r t i c u l a r  p r o h i b i t i o n  f a l l s  u n d e r  

t h e  c l a u s e  { t i ) ,  b e c a u s e  i t  r e g u l a t e s  a  m a t t e r  r e g a r d i n g  
m u n i c i p a l  a d m i n i s t r a t i o n  i n  t h i s  m a n n e r  ; t h a t  a  r u l e —  

r u l e  1 5 2 — ^has b e e n  f r a m e d  u n d e r  s e c t i o n  4 6  o f  t h e  A c t ^  

b y  w h i c h  i t  i s  p r e s c r i b e d  t h a t  t h e  t o l l  i n  q u e s t i o n  s h a l l  b e  

l e v i e d , — a  t o l l  u n d e r  s e c t i o n  3  ( 1 4 )  o f  t h e  A c t  b e i n g  i n c l u d e d  

i n  t h e  t e r m  “  t a x  ”  : t h a t  t h e  p r o h i b i t i o n  i n  t h e  b y e - l a w  

i n  q u e s t i o n  s u b s e r v e s  r u l e  1 5 2  f o r  p a y m e n t  o f  t h e  t o l l ; 

a n d  t h a t  t h e  p r o h i b i t i o n  t h u s  b e c o m e s  a  m a t t e r  r e g u l a t i n g  

m u n i c i p a l  a d m i n i s t r a t i o n .  A c c o r d i n g  t o  t h i s  a r g u m e n t  

t h o u g h  a  m a t t e r  ( l i k e  i m p o s i n g  a  t o l l )  m a y  o r i g i n a l l y  h a v e  

t o  b e  r e g u l a t e d  b y  a  r u l e ,  y e t  a f t e r  a  r u l e  h a s  b e e n  m a d e  
t h e  e n f o r c e m e n t  o f  t h e  r u l e  m a y  b e c o m e  a  m a t t e r  r e l a t i n g  

t o  m u n i c i p a l  a d m i n i s t r a t i o n ; a n d  i n  t h a t  m a n n e r ,  t h e  

r e c o v e r y  o f  a  t o l l  m a y  b e c o m e  a  m a t t e r  r e l a t i n g  t o  m u n i c i p a l  

a d m i n i s t r a t i o n ,  a n d  c o n s e q u e n t l y  a  p r o h i b i t i o n  c o n n e c t e d  

w i t h  t h e  e n f o r c e m e n t  o f  t h e  t o l l  m a y  b e  t h e  s u b j e c t  o f  

a  b y e - l a w : s e c t i o n  4 8  ( u ) ; a n d  t h e n  t h e  M u n i c i p a l i t y  

m a y  p r e s c r i b e  a  f i n e  f o r  t h e  i n f r i n g e m e n t  o f  t h e  b y e ~ I a w  

c o n t a i n i n g  t h e  p r o h i b i t i o n  b y  w h i c h  t h e  p a y m e n t  o f  t h e  

t o l l  i s  r e q u i r e d  n o t  t o  b e  e v a d e d .  T h r e e  s t e p s  a r e  i n v o l v e d ,  

i n  t h i s  a r g u m e n t : f i x s t ,  a  r u l e  v a l i d l y  m a d e ,  s e c o n d l y ,  

a  b y e - l a w  r e g u l a t i n g  t h e  m a t t e r  g o v e r n e d  b y  t h e  r u l e , —

'w h i c h  m a t t e r  h a s  b y  r e a s o n  o f  t h e  r u l e  b e c o m e  a  m a t t e r  

r e l a t i n g  t o  m u n i c i p a l  a d m i n i s t r a t i o n ; t h i r d l y ,  a  f i n e  

p r e s c r i b e d  f o r  t h e  i n f r i n g e m e n t  o f  t h e  b y e - l a w  ( n o t  o f  
t h e  r u l e ) .
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1936 T h e  a r g u m e n t  r e q u i r e s  a  c o n s i d e r a t i o n  o f  t l i e  p r o v i s i o n s -  
E m p b b o e  o f  t h e  A c t  e m p o w e r i n g  M u n i c i p a l i t i e s  t o  m a k e  r u l e s  a n d

VISHKUSHASKAR b y  e - l a w s .  T h e y  a r e  c o n t a i n e d  i n  s e c t i o n s  4 6 - 4 9  w h i c h  

c o n s t i t u t e  C h a p t e r  I V  : s e c t i o n s  4 6 ,  4 6 A  a n d  4 7  d e a l  w i t h  
Tyabji J . . s e c t i o n  4 8  d e a l s  w i t h  b y e - l a w s ,  s e c t i o n  4 9  w i t h  w h i c h

C h a p t e r  I V  c l o s e s ,  i s  a n c i l l a r y  ( m a k i n g  c o p i e s  o f  r u l e s  a n d  

b y e - l a w s  a v a i l a b l e  t o  t h e  p u b h c  f o r  i n s p e c t i o n  a n d  p u r c h a s e ) .  

U n d e r  t h e s e  s e c t i o n s  r u l e s  a r e  c l e a r l y  d i s c r i m i n a t e d  f r o m  

b y e - l a w s .  T h e  m a t t e r s  t o  b e  r e g u l a t e d  b y  r u l e s  a r e  

m e n t i o n e d  i n  s e c t i o n  4 6  a n d  t h o s e  t o  b e  r e g u l a t e d  b y  b y e -  
l a w s  a r e  m e n t i o n e d  i n  s e c t i o n  4 8 .  I t  i s  t r u e  t h a t  b o t h  r u le s -  

a n d  b y e - l a w s  m a y  b e  m a d e  b y  t h e  M u n i c i p a l i t y ,  a n d  b o t h  

r e q u i r e  t o  b e  a p p r o v e d  o r  s a n c t i o n e d  b y  t h e  G o v e r n o r  

i n  C o u n c i l  o r  C o m m i s s i o n e r .  B u t ,  t o  m e n t i o n  t w o  s a h e n t  

m a t t e r s  i n  w h i c h  t h e y  d i f f e r

( 1 )  R u l e s  h a v e  e f f e c t  w h e n  t h e y  a r e  a p p r o v e d ,  w h e r e a s ,  

b y e - l a w s  r e q u i r e  t o  b e  p r e v i o u s l y  s a n c t i o n e d  ; w h e n  b y e -  

l a w s  a r e  p r o p o s e d ,  t h e i r  d r a f t s  h a v e  t o  b e  p u b l i s h e d  a n d  

o b j e c t i o n s  a n d  s u g g e s t i o n s  r e c e i v e d  a n d  c o n s i d e r e d .  

b y e - l a w s  c a n  b e  m a d e  o n l y  a f t e r  t h i s  p r o c e d u r e  h a s  b e e n  

f o l l o w e d .

( 2 )  T h e r e  i s  n o  p r o v i s i o n  i n  r e s p e c t  o f  r u l e s  s i m i l a r  to^ 

t h e  l a s t  p a r a g r a p h  o f  s e c t i o n  4 8 ,  s u b - s e c t i o n  { 1 ) ,  f o l l o w i n g  

c l a u s e  { u )  w h i c h  p r o v i d e s  t h a t  “  e v e r y  M u n i c i p a l i t y  m a y ,  

w i t h  t h e  l i k e  s a n c t i o u j  p r e s c r i b e  a  f i n e  n o t  e x c e e d i n g  

f i v e  h u n d r e d  r u p e e s  f o r  t h e  i n f r i n g e m e n t  o f  a n y  s u c h  
b y e - l a w

A  t o l l  m a y  b e  l e v i e d  b y  t h e  M u n i c i p a l i t y  o n l y  b y  a  r u l e  

b e i n g  m a d e  u n d e r  s e c t i o n  4 6 ,  c l a u s e  ( i ) .  T h a t  c l a u s e  c o n t a i n s  

s e v e r a l  r e s t r i c t i o n s  w i t h  r e f e r e n c e  t o  m a k i n g  r u l e s  p r e s c r i b i n g  

t a x e s : o n e  m a i n  r e s t r i c t i o n  i s  t h a t  s u c h  a  r u l e  c a n  o n l y  

b e  m a d e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  C h a p t e r  V I I .  T h a t  

l o n g  C h a p t e r  ( s e c t i o n s  5 9  t o  8 1  A )  c o n t a i n s  d e t a i l e d  p r o v i s i o n s  

r e l a t i n g  t o  m u n i c i p a l  t a x a t i o n ,  t o  t h r e e  o f  w h i c h  I  w i l l  r e f e r .  

F i r s t ,  t h e  i m p o s i t i o n  o f  a  t a x  o r  a  t o l l  i s  c o v e r e d  b y  s e c t i o n  

5 9  ( b ) ,  s u b - c l a u s e s  ( u )  a n d  ( m ) .  T h e s e  s u b - c l a u s e s  a r e
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m u t u a l l y  e x c l u s i v e .  S e c o n d l y ,  t l i e  e l a b o r a t e  j ) r e l i m i n a x y  
p r o c e d u r e  l a i d  d o w n  i n  s e c t i o n  6 0  i s  a l s o  r e q u i r e d  t o  b e  em fek& e  

f o l l o w e d  b e f o r e  a  t a x  ( o r  t o l l )  c a n  b e  i m p o s e d .  T h i s  p r o c e d u r e  vkh>-ushaj.-sab' 

i n c l u d e s  t h e  p i i b l i s h i n g  o f  t h e  d r a f t  r u l e s  a n d  t a k i n g  i n t o  
c o n s i d e r a t i o n  o b j e c t i o n s  r a i s e d  t o  t h e m .  T / w r f % ,  s e c t i o n  7 9  

p r o v i d e s  a  s p e c i a l  p e n a l t y  f o r  n o n - p a y m e n t  o f  a n y  t o l l  
l e v i a b l e  b y  a  M u n i c i p a l i t y .

T h i s  m a y  s e e m  s u f f i c i e n t  i n d i c a t i o n  t h a t  t h e  l e g i s l a t u r e  

d i d  n o t  i n t e n d  t h a t  t h e s e  t w o  p r o c e s s e s  s h o u l d  b e  i n t e r ­

c h a n g e a b l e  i n  r e g a r d  t o  l e v y i n g  a  t o l l .  T a x e s  a n d  t o l l s  

a r e  c o v e r e d  i n  d e t a i l  b y  s p e c i a l  p r o v i s i o n s  r e l a t i n g  t o  t h e  

r u l e s  b y  w h i c h  t h e y  m a y  b e  i m p o s e d  a n d  t h e i r  n o n - p a y m e n t  

p e n a l i z e d .  C a n  t h e  l e g i s l a t u r e  h a v e  i n t e n d e d  t h a t  t h e y  

s h o u l d  b e  l i a b l e  t o  b e  r e g u l a t e d  c u m u l a t i v e l y  b y  t h e  a l t o g e t h e r  

d i f f e r e n t  p r o c e s s  o f  m a k i n g  b y  e - l a w s — a  p r o c e s s  g o v e r n e d  b y  

i t s  o w n  p e c u l i a r  p r o c e d u r e  a n d  g i v i n g  r i s e  t o  d i s t i n c t  s a n c t i o n s  

o f  i t s  o w n  A n d  y e t  t h i s  i s  w h a t  m u s t  h a p p e n  i f  a  m a t t e r  

p r i m a r i l y  t o  b e  r e g u l a t e d  b y  a  r u l e  i s  t o  b e  c i r c u i t o u s l y  

m a d e  t h e  s u b j e c t  o f  a  b y e - l a w — i f  t h e  e v a s i o n  o f  a  r u l e  

m a y  b e  p r o h i b i t e d  b y  a  b y e - l a w ,  a n d  t h e  i n f r i n g e m e n t  

o f  t h e  b y e - l a w  p r o l i i b i t i n g  t h e  e v a s i o n  o f  t h e  r u l e  m a y  h e  

m a d e  p u n i s h a b l e  b y  f i n e .  T h e  p a r a g r a p h  f o l l o w i n g  c l a u s e  

( a )  e m p o w e r s  t h e  M u n i c i p a l i t y  t o  p r e s c r i b e  a  f i n e  f o r  i n f r i n g e ­

m e n t  o f  b y e - I a w s .  O b v i o u s l y  i t  i s  n o t  c o n t e m p l a t e d  b y  

t h e  p a r a g r a p h  t h a t  b y e - I a w s  s h o u l d  t h e m s e l v e s  i m p o s e  

f i n e s  ; o t h e r w i s e  a  b y e - l a w  m a y  p r o v i d e  f o r  a  f i n e  a n d  t h e n  

f o r  i n f r i n g e m e n t  o f  t h a t  b y e - l a w  a  f i n e  m a y  b e  p r e s c r i b e d .

T h e  l a n g u a g e  o f  t h e  p a r a g r a p h  e m p o w e r i n g  f i n e s  t o  b e  

p r e s c r i b e d  b y  t h e  M u n i c i p a l i t y  i s  n o t  t h e  s a m e  a s  t h e  l a n g u a g e ,  

o f  t h e  c l a u s e s  e m p o w e r i n g  r u l e s  a n d  b y e - l a w s  t o  b e  m a d e , —  

t h o u g h  f i n e s  h a v e  t o  b e  p r e s c r i b e d  w i t h  t h e  l i k e  

s a n c t i o n ’ ' .

A g a i n  t h e  A c t  c o n t a i n s  s e v e r a l  s e c t i o n s  i m p o s i n g  s p e c i f i c  

p e n a l t i e s  f o r  f a i l u r e  t o  c o m p l y  w i t h  s p e c i f i e d  d i r e c t i o n s  

o f  a  M u n i c i p a l i t y .  I  h a v e  a l r e a d y  r e f e r r e d  to :  s e c t i o n  79.:::;;
S e c t i o n  1 5 5  i s  a  g e n e r a l  s e c t i o n  f o r  p e n a l t i e s  i n c u r r e d  b y
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i n f r i n g e m e n t s  o f  o r d e r s  a n d  n o t i c e s  n o t  p n n i s l i a b l e  u n d e r  

Emperor a n y  o t l i e r  Section. T l i e  terms o f  s n c l i  sections increase t l i e

V ISHSUSHAIv’KAR d i f f i c u l t i e s  i n  t h e  w a y  o f  h o l d i n g  t l i a t  i t  c o u l d  h a v e  b e e n  t h e  
v a s a n tk a m l e g i s l a t u r e  t o  a l l o w  s u c h  a  p e n a l  p r o v i s i o n

Tyahji J . jg  b e f o r e  u s  b e i n g  c i r c u i t o u s l y  e n a c t e d  b y  t h e  M u n i c i p a l i t y  

u n d e r  t h e  form of a  b y e - l a w .

I n  o u r  o p i n i o n  t h o u g h  t h e  b y e - l a w  r e l i e d  u p o n  p u r p o r t s  

t o  p r o h i b i t  t h e  t a k i n g  o f  v e h i c l e s  w i t h i n  c e r t a i n  l i m i t s ,  i t  

i s  i n  s u b s t a n c e  c o n c e r n e d  w i t h  t h e  e n f o r c e m e n t  o f  a  t o l l .  

I t  c o n s i s t s  o f  a  p r o h i b i t i o n  a g a i n s t  e v a d i n g  p a y m e n t  o f  a  t o l l  

M a t t e r s  r e l a t i n g  t o  p a y m e n t  o f  t o l l s  o u g h t  t o  b e  d e a l t  w i t h  

b y  r u l e s  u n d e r  s e c t i o n  4 6  a n d  n o t  b y e - l a w s  u n d e r  s e c t i o n  4 8 .  

T h a t  b e i n g  s o ,  a s s u m i n g  t h a t  t h e  s e c o n d  p a r t  o f  t h e  b y e -  

l a w  w a s  e n a c t e d  i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  

p a r a g r a p h  p e r m i t t i n g  t h e  p r e s c r i p t i o n  o f  f i n e s  f o r  i n f r i n g e ­

m e n t  o f  b y e - l a w s  a n d  t h a t  s e c t i o n  5 9 ,  c l a u s e  ( 6 ) ,  s u b - c l a u s e s  
( U )  a n d  { H i ) ,  h a v e  n o t  b e e n  i n  a n y  w a y  v i o l a t e d ,  t h e  b y e - l a w  

i m p o s e s  a  p e n a l t y  f o r  t h e  i n f r i n g e m e n t  o f  a  r u l e ,  a n d  i t  i s  

n o t  w i t h i n  t h e  p o w e r s  o f  t h e  M u n i c i p a l i t y  t o  e n a c t  s u c h  

a  b y e - l a w .

We m a k e  t h e  r u l e  a b s o l u t e ,  s e t  a s i d e  t h e  c o n v i c t i o n ,  a n d  

d i r e c t  t h e  f i n e  t o  b e  r e f u n d e d .

R u l e  m a d e  a b s o l u t e .

J .  G. E .
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APPELLATE CIVIL,

Before Sir John Beaumont, Chief Justice, and Mr, Justice limignel'ar.

ItlSG THE COMMISSIONER OP INCOME-TAX, BOMBAY PEESIDEKCY AND 
Odoter S ADEN, v. M e s .  PIROJBAI N. CONTRACTOR OP NEPEAN SEA EOAD, 

BOMBAY.*

Indian Income-tax Act {X I of 1922), sections 22, 34—Income escaping assessmenl— 
Notice to assesses to submit return in following year—‘‘ Escape ”—Inter-pretat ion.

Under section 34 of tlie Indian Income-tax Act, 1922, w hat must escape is assess­
ment, and th a t means the wliole process of assessment, •which, in the case of 
individuals starts with the service of a notice under section 22 (2) of the Act.

* Civil Reference No. 5 of 1936.


