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APPELLATE CIVIL.

Before Mr. J'lLstice Bangnelcar.

t h e  PHARWAE, u r b a n  b a n k  LTD., DHARWAR, b y  its  M anager  1936
Mr. V, N . JOG' (o riginal  Oppo n ent  No. 1), A pp e l l a n i’ v. KRISHNAE.AO August 25
ANANTBAO KONNUE. a n d  othees (ohiqinal  OBsrntrcTOE, R ec eiv d e , '
Oppo n ent  N o. 2 a n b  I n s o l v e m -d e b t o r ), R e spo n d e n t s .*

Boynbay Land Revenue, Oode {Bom. Act Y  o f 1879), sections 31, 56, 153—Forfeiture 
of occupancy lands— Private sale by Collector— Bandmi purchase for Revenue 
Officer— Sale invalid— Marginal notes, use of—Aids to interpretation of statute—•
Analogy of sch—Bombay District Police Act {Born. Act I  V of 1890), section 33.

There is nothing in section 153 of the Land Revenue Code, 1879, or in the rules, 
to suggest th a t a  sale following a forfeiture of occupancy lands must necessarily 
be a public sale. The Land Revenue Code and the  rules make i t  clear th a t in 
such cases i t  is open to  the Colleotor to  sell the lands privately.

Section 31 (2) of the  Land Revenue Code, 1879, prohibits Revenue Officers from 
being directly or indirectly concerned in  any of the transactions or acts set out in  
the section. There is nothing in  the language of the section which -would lim it 
the purchase prohibited to  a puhlio sale. The section applies as mucL. to  a public 
sale as to  a private one.

I t  seems to  be plain on principle th a t there is no reason "why, ■when a Court is 
unable to  colloct the precise intention of Legislature in regard to  any particular 
part of a sta tu te  or a section of a sta tu te , it  cannot call in  aid marginal notes or 
head in g s or the scheme of the Act or the place in which, the section occurs.
Where, however, the language is clear and the meaning plain, these aids cannot be 
used to  control the plain meaning of the language in thp  section, but where th a t 
is not the case, they can be availed of as extraneous aids to  the construction of 
a statute.

Buahell v. IfaOTrrto?i(i,®referred to.

Section 33 of the Bombay District Police Act, 1S90, implies exactly the 
same prohibition which is implied by the terms of section 31 of the Land Revenue 
Code, 1879.

S m id r a b a iv .  ManoJiar,^^^ veiQ ired  to .

Second  A ppe a l s  f r o m  t h e  d e c i s i o n ,  o f  A. M a j i d ,  D i s t r i c t  

J u d g e ,  D h a r w a r ,  c o n f i r m i n g  a n  o r d e r  m a d e  b y  V .  V .  P h a d k e j  .

3 ? ir s t  G l a s s  S u b o r d i n a t e  J u d g e ,  D b a r w a r .

V a l i d i t y  o f  s a l e .

* Second Appeal No. 362 of 1934 (with Second Appeal No. 483 of 1934).
(1904) 73 L. J .  K. B. 1006. (1932) 35 Bom. L. E. 404.
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O n e  R a g l i a v e n d r a  E a n g r a o  P e e r j a b a c l e  w a s ,  o n  a  p e t i t i o n  

D h a k w a r  m a d e  b y  l i i m ,  a d j u d i c a t e d  a n  i n s o l v e n t  a n d  a  R e c e i v e r  

B a n k  L t d . w a s  a p p o i n t e d  w l i o ,  o n  [ F e b r u a r y  1 4 ,  1 9 3 3 ,  t o o k  p o s s e s s i o n  

K b is iS ta r a o  o f  t l i r e e  l a n d s ,  N o s .  9 5 ,  1 4 6  a n d  1 4 8  o f  H a l l i k e r i  a s  b e l o n g i n g  
t o  t h e  i n s o l v e n t .

T t e  l a n d s  i n  q u e s t i o n  o r i g i n a l l y  b e l o n g e d  t o  t l i e  i n s o l v e n t .  

I n  1 9 2 8 ,  l i e  c o m m i t t e d  d e f a u l t  i n  t l i e  p a y m e n t  o f  l a n d  

r e v e n u e  a n d  t b e y  w e r e ,  t h e r e f o r e ,  f o r f e i t e d  t o  G o v e r n m e n t ,  

T h e r e a f t e r  G o v e r n m e n t  c o n v e y e d  t h o s e  l a n d s  t o  G o d u b a i ,  

t h e  w i f e  o f  t h e  i n s o l v e n t ,  o n  t a k i n g  f r o m  h e r  t w i c e  t h e  

a m o u n t  o f  t h e  a s s e s s m e n t ,  G o d u b a i  h a v i n g  d i e d ,  t h e  l a n d s  

w o u l d  p a s s  t o  h e r  h u s b a n d  a s  h e r  h e i r ,  b u t  K r i s h a n a r a o  

K o n n u r  ( r e s p o n d e n t  N o .  1 )  a l l e g e d  t h a t  h e ,  t h e n  

a  M a m l a t d a r  a t  I v a l g h a t g i ,  r e a l l y  p u r c h a s e d  t h e  l a n d s  f r o m  

G o v e r n m e n t  i n  t h e  n a m e  o f  G o d u b a i ,  w h o  w a s  h i s  b r o t h e r ’ s  

d a u g h t e r  l i v m g  w i t h  h i m .

O n  F e b r u a r y  1 7 ,  1 9 3 3 ,  h e  a p p l i e d  u n d e r  s e c t i o n  6 8  o f  t h e  

P r o v i n c i a l  I n s o l v e n c y  A c t  a l l e g i n g  t h a t  t h e  l a n d s  i n  q u e s t i o n  

b e l o n g e d  t o  h i m  a n d  n o t  t o  t h e  i n s o l v e n t .

T h e  F i r s t  C l a s s  S u b o r d i n a t e  J u d g e ,  D h a r w a r ,  r a i s e d  t w o  

i s s u e s ,  v i z . ,  ( 1 )  w h e t h e r  t h e  a l l e g e d  h e n a m i  p u r c h a s e  

w a s  p r o v e d  a n d  ( 2 )  w h e t h e r  i t  w a s  l e g a l .  T h e  l e a r n e d  

J u d g e  h e l d  i n  f a v o u r  o f  t h e  a p p h c a n t ,  a l l o w e d  h i s  

a p p l i c a t i o n  a n d  t h e  l a n d s  w e r e  d e c l a r e d  t o  b e  h i s  

p r o p e r t y .

F r o m  t h a t  d e c i s i o n  t w o  c r e d i t o r s  o f  t h e  i n s o l v e n t  f i l e d  

a p p e a l s  i n  t h e  D i s t r i c t  C o u r t ,  D h a r w a r , '  T h e  l e a r n e d  

D i s t r i c t  J u d g e  h e l d  t h a t  s e c t i o n  3 1 ,  s u b - s e c t i o n  ( 2 )  o f  t h e  

B o m b a y  L a n d  E e v e n u e  C o d e  a p p l i e d  o n l y  t o  a  p u b l i c  s a l e  

a n d  t h a t  t h e  s a l e  i n  q u e s t i o n  b e i n g  a  p r i v a t e  o n e  w a s ,  

t h e r e f o r e ,  p r o t e c t e d  f r o m  t h e  o p e r a t i o n  o f  t h a t  s e c t i o n .  

H e  a c c o r d i n g l y  d i s m i s s e d  b o t h  t h e  a p p e a l s .

T h e  D h a r w a r  U r b a n  B a n k  a n d  a n o t h e r  ( c r e d i t o r s )  
p r e f e r r e d  s e c o n d  a p p e a l s  t o  t h e  H i g h  C o u r t .
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A p p e a l  N o .  3 6 2  o p  1 9 3 4 .  ^

7 7 .  G u 'W M S t s ,  f o r  t l i 6  a p p e l l a n t .  U r e a n
T , -XT •• Bji-KK L td .S. B. JatJiar, f o r  r e s p o n d e n t  .N o . 1 .

^  .  l !> .I l I S H K A R A O

E .  A .  J a h a g i n l a r  a n d  R .  S .  A .  K .  K a t t i  ( n o t  p r e s e n t  i n  t l i e

■ C o u rt), f o r  r e s p o n d e n t  N o .  2 .

A p p e a l  N o .  4 8 5  o p  1 9 3 4 .

G .  P .  M i m l e s J m a r ,  f o r  t h e  a p p e l l a n t .

S .  B .  J a t h a r ,  f o r  r e s p o n d e n t  N o .  1 .

B. A . Jahagifdar a n d  R. S. A . I i .  Katti ( n o t  p r e s e n t  i n  

t l i e  C o u r t ) ,  f o r  r e s p o n d e n t  N o .  2 .

R a n g n e k a r  J .  T h e s e  a r e  t w o  a p p e a l s ,  w h i c h  a r i s e  i n  

c e r t a i n  i n s o l v e n c y  p r o c e e d i n g s  ; a n d  t h e  f a c t s ,  s o  f a r  a s '  

t h e y  a r e  m a t e r i a l ,  m a y  b e  b r i e f l y  s t a t e d  a s  f o l l o w s .

O n e  R a g h a v e n d r a  P e e r j a b a d e  w a s  a d j i i d i c a t e d  a n  i n s o l v e n t  

i n  1 9 3 2  o n  h i s  o w n  p e t i t i o n  u n d e r  t h e  p r o v i s i o n s  o f  t h e  

P r o v i n c i a l  I n s o l v e n c y  A c t  ( V  o f  1 9 2 0 ) .  A  r e c e i v e r  w a s  

. a p p o i n t e d ,  a n d  t h e  r e c e i v e r  i n  t h e  d i s c h a r g e  o f  h i s  d u t y  

t o  r e a l i z e  t h e  p r o p e r t y  o f  t h e  i n s o l v e n t  t o o k  p o s s e s s i o n  

o f  t h r e e  s u r v e y  l a n d s  N o s .  9 5 ,  1 4 6  a n d  1 4 8  o n  F e b r u a r y  

1 4 ,  1 9 3 3 .  T h e s e  l a n d s  w e r e  i n  t h e  v i l l a g e  H a l h k e r i ,  t a l u k a  

D h a r w a r .  T h r e e  d a y s  a f t e r  t h i s ,  r e s p o n d e n t  N o .  1  p u t  

i n  a n  a p p l i c a t i o n  o b j e c t i n g  t o  t h e  r e c e i v e r ’ s  p o s s e s s i o n  a n d  

■ c o n t e n d i n g  t h a t  h e  w a s  t h e  o w n e r  o f  t h e  l a n d s  i n  q u e s t i o n .

He is described in the proceedings as an obstructor. This 
application was made under section 68 of the Provincial 
Insolvency Act. The facts on which he relied were, that 
the insolvent, who was originally a registered occupant 
of these lands, had made a default in paying the land revenuo 
in respect of them., and the lands were, therefore, forfeited 
to Government. He alleged that Government conveyed 
these lands to Godubai, wife of the insolvent, for an 
occupancy price of twice the amount of assessnient, but 
that the consideration came from him, and Grodubai, who

M O -in  B k  J a  1 2 ~ l a
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V.
K e i s h s a e a o  

JRangneJcar J .

™  w a s  l i i s  l } r o t h e r ’ s  d a i i g l i t e r ,  w a s  m e r e l y  M s  h e n a m i c l a r ,  a n d  

D h a e w a e  t h a t  l i e  w a s  m a n a g i n g  t l i e  l a n d s  o n  b e l i a l f  o f  G o d i i b a i . ,  

I t  i s  n o t  i n  d i s p u t e  t l i a t  t h e  r e s p o n d e n t  a t  t h i s  t i m e  w a s  

M a m l a t d a r  o f  I v a l g h a t g i ;  a  n e i g h b o u r i n g  v i l l a g e  i n  t h e  s a m e  

d i s t r i c t .  .

T h e  r e c e i v e r ’ s  c l a i m  w a s  b a s e d  u p o n  t h e  a l l e g a t i o n  t h a t  

G o d u b a i  w a s  a  r e g i s t e r e d  o c c u p a n t  o f  t h e  l a n d s ,  t h a t  s h e  

d i e d  a f t e r  R a g h a v e n d r a  P e e r j a b a d e  w a s  a d j u d i c a t e d ,  

i n s o l v e n t ,  a n d  h e  s u c c e e d e d  t o  h e r  p r o p e r t y  a s  h e r  h e i r ,  a n d  

t h e s e  l a n d s ,  t h e r e f o r e ,  v e s t e d  i n  t h e  r e c e i v e r  u n d e r  t h e  

p r o v i s i o n s  o f  t h e  A c t .  T h e  r e c e i v e r  d e n i e d  t h a t  G o d u b a i  

w a s  a  b e n a m i d a r  f o r  t h e  a p p l i c a n t ,  a n d  c o n t e n d e d  t h a t  

i f  s h e  w a s ,  t h e  t r a n s a c t i o n  w a s  i l l e g a l ,  a n d  n o  i n t e r e s t  p a s s e d  

t o  t h e  a p p K c a n t  a s  a t  t h e  t i m e  o f  t h e  t r a n s a c t i o n  h e  w a s  

a  M a m l a t d a r  o f  a  n e i g h b o u r i n g  v i l l a g e  in  t h e  s a m e  d i s t r i c t  

a n d  h a d  p u r c h a s e d  t h e  p r o p e r t y  w i t h o u t  t h e  e x p r e s s  p e r 

m i s s i o n  o f  t h e  G o v e r n m e n t  o r  o f  t h e  C o l l e c t o r  t o  w h o m  

h e  w a s  s u b o r d i n a t e ,  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  3 1  
o f  t h e  B o m b a y  L a n d  R e v e n u e  C o d e  ( B o m ,  V  o f  1 8 7 9 ) .

O n  t h e s e  c o n t e n t i o n s  t h e  l e a r n e d  F i r s t  C l a s s  S u b o r d i n a t e -  

J u d g e  a t  D h a r w a r  r a i s e d  t w o  i s s u e s  : ( 1 )  w h e t h e r  t h e  a l l e g e d  

h e n a m i  p u r c h a s e  w a s  p r o v e d  ; a n d  ( 2 )  w h e t h e r  i t  w a s  l e g a l .  
O n  t h e  f i r s t  ( q u e s t i o n ,  t h e  l e a r n e d  J u d g e  f o u n d  t h e  i s s u e  

i n  t h e  a f f i r m a t i v e .  O n  t h e  s e c o n d  q u e s t i o n ,  h e  h e l d  t h a t  

t h e  t r a n s a c t i o n  w a s  l e g a l .  I n  h i s  o p i n i o n ,  t h e  t r a n s a c t i o n ,  

d i d  n o t  f a l l  w i t h i n  t h e  p r o h i b i t i o n  l a i d  d o w n  i n  s e c t i o n  3 1  

o f  t h e  B o m b a y  L a n d  R e v e n u e  C o d e ; a n d ,  d e a l i n g  w i t h  

s u b - s e c t i o n  ( 2 )  o f  t h a t  s e c t i o n ,  w h i c h  w a s  t h e  o n l y  m a t e r i a l  

c l a u s e ,  h e  w a s  o f  o p i n i o n  t h a t  i t  a p p l i e d  t o  p u r c h a s e s  m a d e  

b y  r e v e n u e  o f f i c e r s  a t  a  p u b h c  s a l e ,  a n d  t h a t  i n  t h i s  c a s e  t h e r e  
w a s  n o  p u b l i c  s a l e  b e c a u s e  w h a t  h a p p e n e d  w a s  t h a t  o n  t h e  

f o r f e i t u r e  o f  t h e  l a n d s  G o d u b a i  a f t e r  s o m e  t i m e  a p p l i e d  

t o  t h e  r e v e n u e  a u t h o r i t i e s  f o r  t h e  s a m e  b e i n g  s o l d  t o  h e r , ,  

a n d  t h e  C o l l e c t o r  s o l d  t h e m  t o  h e r  p r i v a t e l y .  H e  s u p p o r t e d  
M s  O p i n i o n  b y  a  r e f e r e n c e  t o  t h e  m a r g i n a l  n o t e  o f  t h a t  s u b 

s e c t i o n ,  w h i c h  i s  i n  t h e s e  w o r d s  : “ N o t  t o  p u r c h a s e  a t
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pub lic  sale.” In the result, lie allowed the apphcation
and declared that the lands were the property of the Dharwar

U k b a n
a p p h c a n t .  B a it k  L t d .

w.
There were two appeals from this decision made h j  two 

creditors to the District Court of Dharwar. The learned Rangmharj. 
District Judge agreed with the First Class Subordinate 
Judge on both the questions and dismissed the appeals.

From that order of dismissal these two appeals are brought 
to this Court. It may be stated that the receiver was also 
a party to this application, and in the appeals he supports 
these creditors.

F r o m  t h e  f a c t s  t o  w h i c h  I h a v e  r e f e r r e d ,  i t  i s  c l e a r  t h a t  

t h e  r e s u l t  o f  t h e s e  a p p e a l s  m u s t  d e p e n d  u p o n  t h e  c o n s t r u c 

t i o n  o f  s e c t i o n  3 1  r e a d  w i t h  s o m e  o t h e r  r e l e v a n t  s e c t i o n s  

•o f t h e  B o m b a y  L a n d  R e v e n u e  C o d e .  B u t  b e f o r e  I  t u r n  

t o  t h e  p r o v i s i o n s  o f  t h e  C o d e ^  I s h a l l  b r i e f l y  d i s p o s e  o f  o n e  

o f  t h e  p o i n t s  t a k e n  o n  b e h a l f  o f  t h e  r e s p o n d e n t - a p p l i c a n t .

It is argued by Mr. Jathar on his behalf that there being 
concurrent findings on the question as to Godubai- being 
a benamidar for the apphcant, the question as to the legality 
of the transaction, by which the applicant claimed to be 
the owner of the lands, is not relevant and does not arise.
He says that the receiver’s title depends upon the title 
of Grodubai. That, no doubt, is true. But he further 
says that Godubai having now been found to have no title, 
the receiver cannot put forward any claim to these lands, 
particularly as against his client who has been declared 
to be the owner and who has been in possession of these 
properties. In my opinion, that is not the proper view 
to take of the matter. In the first place, there is no finding 
that at the date of the application the applicant was in 
possession of the lands. On the other hand, the finding 
is that he was managing the lands on behalf of Godubai.
Then, the receiver admittedly had taken possession of the 
lands before the application, and it was with a view to object
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1936 t o  t h a t  p o s s e s s i o n  a n d  t o  e s t a b l i s l i  l i i s  o w n  c l a i m  t l i a t  t l i e  
D h a e w v  a p p l i c a n t  c a m e  t o  t i i e  C o n r t  u n d e r  s e c t i o n  6 8  o f  t h e  P r o -  

Bastk L td . y i n c i a l  I n s o l v e n c y  A c t .  T h e  q u e s t i o n ,  t h e n ,  m u s t  a r is e , .  

K e is h k a e a o  w h e t h e r  t h e  a p p h c a n t  s u c c e e d e d  i n  e s t a b l i s h i n g  h i s  c a s e ,  
b e i n g  t h a t  h e  w a s  t h e  o w n e r  o f  t h e  l a n d s ,  a s  h e  h a d  

p u r c h a s e d  t h e m ,  t h a t  t h e  l a n d s  d i d  n o t  b e l o n g  t o  G o d u b a i  

a n d  t h a t ,  t h e r e f o r e ,  t h e  p o s s e s s i o n  t a k e n  b y  t h e  r e c e i v e r  

w a s  w r o n g f u l  a n d  s h o u l d  b e  r e s t o r e d  t o  h i m .  I  t h i n k ,  

t h e r e f o r e ,  b o t h  t h e  C o u r t s  b e l o w  w e r e  r i g h t  i n  p r o c e e d i n g  

u p o n  t h i s  f o o t i n g  t o  c o n s i d e r  n o t  o n l y  a s  t o  w h e t h e r  t h e  

t r a n s a c t i o n  w a s  a  b e n a m i  t r a n s a c t i o n ,  b u t  w h e t h e r  i t  w a s  

s u c h  a  v a l i d  b e n a m i  t r a n s a c t i o n  a s  c o u l d  b e  e s t a b l i s h e d  

i n  a  C o u r t  o f  l a w  b y  t h e  a p p l i c a n t .

S e c t i o n  3 1  o f  t h e  B o m b a y  L a n d  R e v e n u e  C o d e  i s  i n  C h a p t e r  

I V ,  t h e  h e a d i n g  o f  w h i c h  i s  O f  c e r t a i n  A c t s  p r o h i b i t e d  t o  

R e v e n u e  O f f i c e r s ,  a n d  o f  t h e i r  P u n i s h m e n t  f o r  M i s c o n d u c t  ” .. 

I t  e n u m e r a t e s  t h e  a c t s  p r o h i b i t e d  i n  s e v e r a l  s u b - s e c t i o n s .  

T h e  p r i n c i p a l  p a r t  o f  t h e  s e c t i o n  i s  i n  t h e s e  t e r m s  :

“ 31. No revenue ofScer shall, except with the express permission of 
Government, or of the Collector, or Superintendent of Survey to -whom he is 
subordinate . . . ”

S u b - s e c t i o n  ( 1 )  p r o h i b i t s  r e v e n u e  o f f i c e r s  d i r e c t l y  o r  

i n d i r e c t l y  f r o m  t r a d i n g .

S u b - s e c t i o n  { 2 )  i s  i n  t h e  t e r m s  f o l l o w i n g  :

“ (2) purchase or bid either in person or by agent, or in his ovrn name or in the  
name of another, or jointly or iu shares with others, for any property which may 
under the provisions of this Act or of any other law for the time being in force be sold 
by order of any revwue or judicial authority in the district in which such officer 
is at the time employed.”

S u b - s e c t i o n  ( 3 )  p r o h i b i t s  r e v e n u e  o f f i c e r s  f r o m  b e i n g  

c o n c e r n e d  d i r e c t l y  o r  i n d i r e c t l y  o n  t h e i r  p r i v a t e  a c c o u n t  i n  

t h e  c o l l e c t i o n  o f  r e v e n u e .  S u b - s e c t i o n  ( 4 )  p r o h i b i t s  r e v e n u e  

o f f i c e r s  f r o m  m a k i n g  p r i v a t e  u s e  o f  a n y  p u b l i c  m o n e y  o r  

p r o p e r t y  ; a n d  s u b - s e c t i o n  ( S )  p r o h i b i t s  t h e m  f r o m  d e m a n d 
i n g  o r  r e c e i v i n g  a n y  u n d u e  e x a c t i o n s  o r  e v e n  p r e s e n t s .  I t  i s  

c o m m o n  g r o u n d  t h a t  t h e  o n l y  s u b - s e c t i o n  w h i c h  w o u l d  be.:
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l i c m g n e k a r

applicable i f  at all is sii'b-section ( 2 ) .  The question is, ^

whether, as has been held by the lower Courts, this sub-sec- Dhaewae
tioii prohibits only purchases made by a revenue officer ni BaS  Lra. 
contravention o f  section 3 1  at a pubhc sale, or whether it is krishnaeao 
wide e n o u g h  t o  e m b r a c e  p u r c h a s e s  o f  G o v e r n m e n t  l a n d s  

at a  private s a l e .  T h e  o t h e r  r e l e v a n t  s e c t i o n s  m a y  now b e  

r e f e r r e d  t o .  O n e  i s  s e c t i o n  5 6 ,  w h i c h  d e c l a r e s  t h a t  la n d ,  

r e v e n u e  s h a l l  b e  a  p a r a m o u n t  c h a r g e  o n  t h e  h o l d i n g ,  a n d  

u p o n  f a i l u r e  i n  p a y m e n t  o f  i t  t h e  h o l d i n g  i s  l i a b l e  t o  

f o r f e i t u r e .  I t  t h e n  p r o v i d e s  t h a t  w h e n  f o r f e i t u r e  i s  i n c u r r e d ,  

t h e  C o l l e c t o r  m a y  l e v y  a l l  s u m s  i n  a r r e a r s  b y  s a l e  o f  t h e  

o c c u p a n c y  . . .  or m a y  o t h e r w i s e  d i s p o s e  o f  s u c h  

o c c u p a n c y  . . . ”  u n d e r  r u l e s  m a d e  u n d e r  s e c t i o n  2 1 4 ,

a n d  t h e r e u p o n  t h e  t r a n s f e r e e  w o u l d  g e t  t h e  l a n d s  f r e e d  f r o m  

a l l  r i g h t s  a n d  e q u i t i e s  e x i s t i n g  i n  f a v o u r  o f  a n y  p e r s o n  o t h e r  

t h a n  G o v e r n m e n t .  S e c t i o n  5 7  a u t h o r i z e s  t h e  C o l l e c t o r  o n  

f o r f e i t u r e  o f  t h e  h o l d i n g  t o  r e s u m e  p o s s e s s i o n  a n d  t o  p l a c e  

t h e  p u r c h a s e r  o r  t r a n s f e r e e  i n  p o s s e s s i o n  o f  t h e  h o l d i n g .  T h e  

o t h e r  s e c t i o n  i s  s e c t i o n  1 6 3 ,  w h i c h  i s  i n  t h e s e  w o r d s  ;

“ 153, The Collector may declare the occupancy or alienated holding in respect of 
•which an arrear of land revenue is due, to  be forfeited to  Government, and sell or 
otherwise dispose of the same under the provisions of sections 56 and 57, and credit 
the proceeds, if any, to  the  defaulter’s accounts:

“ Provided th a t the Collector shall not declare any sxich occupancy or alienated 
holding to  he forfeited—

(a) unless previously thereto he shall have issued a proclamation and written 
notice of the intended declaration in  th e  manner prescribed by sections 165 and 
166 for sales of immovealle property, and

(i) until after the expiration of at least fifteen days from the  latest date on which 
any of the said notices shall have been affixed as required by section 166.”

It is clear from these sections that, where there has been a 
failure to pay land revenue due in respect of any occupancy 
lands, there is a forfeiture of the occupancy tenure to Govern
ment, and it is open to the Collector on such forfeiture to sell 
the lands to another person or to restore them to the defaulter 
or to transfer them to another person. There is nothing in 
the section or in the rules to suggest that in such cases the sale
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must necessarily be a public sale. On tbe other liand it is
: B haew ae fairly conceded,— and tbat is clear from the Code as well as
B ank  L td . the rules,— that in such cases it is open to the Collector to sell
rvEisiAEAo lands privately.
Rmia^ar j. lu  my opinion, therefore, to start with, there is no justifi

cation for the assumption made by the learned District Judge 
that the section prohibits purchase at sales by auction only. 
The Code as well as the rules made imder it clearly provide 
for a private sale as well as a public sale ; and where a public 
sale is to be held, then the procedure laid down in section 165 
and the sections following has to be followed. Section 165 
provides that a proclamation has to be issued; then the 
proclamation has to be made by beat of drum ; then a 
written notice of the intended sale has to be affixed in certain 
public places. In other words, all steps to make the sale as 
widely known to the public as possible have to be taken by 
the Collector. I have referred to sub-section ( 2 )  of section 
31. It is conceded,—and it is also clear upon the language 
of the clause,—that there is nothing in the language itself 
which would limit the purchase prohibited to a public sale, 
except the words which refer to “ bid . . . for any
property,” and except the marginal note. The section itself 
does not particularly refer to a purchase at a public sale or 
a private sale and makes no distinction of that character. It 
undoubtedly refers to and prohibits bidding either directly 
or indirectly by a revenue officer at a sale in regard to 
property ordered to be sold by a revenue authority. Merely 
prohibiting a bidding of this nature does not restrict the 
prohibition to a purchase at a public sale only. A bidding 
does not result in a sale until the bidding is accepted and 
the bidder is declared to be the highest bidder. In my view, 
these words really tend to show that the legislature wanted 
to impose a very strict rule of prohibition in regard to such 
transactions on all revenue officers in the district in which 
such transactions would take place ; and so the clause 
prohibits not only a purchase but even an act much short of
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a  p u r c l i a s e ,  s i i c l i  a s  b i d d i n g ,  w M c l i ,  a s  I  i i a v e  s a i d ,  w i l l  n o t  ^

amount t o  a  p i i r c l i a s e  u n t i l  s o m e t h i n g  m o r e  h a p p e n s  ; a n d  d h a rw a®

t l i e  i n t e n t i o n  o f  t h e  l e g i s l a t u r e  t o  i m p o s e  s u c h  a  s t r i c t  r n l e  B i N K S d . 

o f  c o n d u c t ,  w h i c h  n o  a u t h o r i t y  i s  n e e d e d  t o  s u p p o r t ,  i n  t h e  K m s iA R A o  

i n t e r e s t s  o f  t h e  p u b l i c  a n d  f o r  t h e  p u r p o s e s  o f  g o o d  g o v e r n -  j

m e n t ,  i s  c l e a r  f r o m  t h e  o t h e r  c l a u s e s  o f  t h e  s e c t i o n ,  t o  s o m e  o f  

w h i c h  I  h a v e  a l r e a d y  r e f e r r e d .  I f  t h e  v i e w  t a k e n  b y  t h e  

l o w e r  C o u r t s  a n d  s u p p o r t e d  h e r e  i s  c o r r e c t ,  t h e  p o s i t i o n  

w o u l d  b e  a b s u r d ,  a s  a  r e v e n u e  o f f i c e r  c a n  p u r c h a s e  l a n d s  

f o r f e i t e d  a t  a  p r i v a t e  s a l e  h e l d  b y  t h e  C o l l e c t o r  b u t  n o t  a t  

a  p u b l i c  s a l e .

I t  s e e m s  t o  m e ,  t h e r e f o r e ,  h a v i n g  r e g a r d  t o  t h e  s p i r i t  a n d  

t h e  l e t t e r  o f  t h e  s e c t i o n  r e a d  a s  a ,  w h o l e ,  t h a t  i t  w a s  n e v e r  

i n t e n d e d  t o  p u t  s u c h  a  n a r r o w  c o n s t r u c t i o n  o n  s u b - s e c t i o n  

( 2 )  a s  s e e m s  t o  h a v e  f o u n d  f a v o u r  w i t h  t h e  l e a r n e d  J u d g e s  

i n  t h e  C o u r t s  b e l o w .  I n  m y  o p i n i o n ^  t h e  s e c t i o n  p r o h i b i t s  

r e v e n u e  o f f i c e r s  f r o m  b e i n g  d i r e c t l y  o r  i n d i r e c t l y  c o n c e r n e d  

i n  a n y  o f  t h e  t r a n s a c t i o n s  o r  a c t s  s e t  o u t  i n  t h e  s e c t i o n  a n d  

t h a t  i s  t h e  s u b s t a n c e  o f  t h e  m a t t e r ,  a n d  t h e  f a c t s  i n  t h i s  c a s e  

c l e a r l y  b r i n g  t h e  t r a n s a c t i o n  w i t h i n  t h e  p r o h i b i t i o n  u n d e r  t h e  

s e c t i o n .  T h i s  i s  c l e a r  f r o m  e x h i b i t  5 4 ,  w h i c h  s h o w s  t h a t  

l a n d s  w e r e  f o r f e i t e d ,  a n d  t h e n  a n  a p p h c a t i o n  w a s  m a d e  b y  

t h e  w i f e  o f  t h e  i n s o l v e n t .  I t  w a s ,  t h e r e f o r e ,  h e l d  t h a t  u n d e r  

t h e  r u l e s  t h e  l a n d s  c o u l d  n o t  b e  r e s t o r e d ,  t h e  a p p l i c a n t  b e i n g  
o t h e r  t h a n  t h e  d e f a u l t e r .  I t  w a s  c o n s i d e r e d  t h a t  a  p u b l i c  

s a l e  w o u l d  n o t  b e  a d v a n t a g e o u s ;  a n d ,  t h e r e f o r e ,  t h e  

C o l l e c t o r  s t a t e d  a s  f o l l o w s  :

“ Considering th a t all arrears have now been paid I  order that, as a special case 
the lands be sold to  the defaulter’s wife a t ih.&'panclM estiraate, i.e., for an occupancy 
price equal to twice the assessment.”

T h e  p r o p e r t y ,  t h e r e f o r e ,  w a s  s o l d  b y  o r d e r  o f  t h e  C o l l e c t o r ,  

w h o  w a s  a  r e v e n u e  o f f i c e r  i n  t h e  d i s t r i c t  i n  w h i c h  t h e  p r e s e n t  

a p p l i c a n t  w a s  a d m i t t e d l y  e m p l o y e d  a t  t h e  t i m e ,  a n d  i t  i s  

d i f f i c u l t  t o  s e e  w h y  t h i s  t r a n s a c t i o n  d o e s  n o t  c o m e  w i t h i n  

t h e  p r o h i b i t i o n  l a i d  d o w n  b y  s u b - s e c t i o n  ( S ) .

Bom. BOMBAY SEBIES 301



1936 Tile learned First Glass Subordinate Judge was impressed—■ 
Dhaewar and, I may sav, not undiily—by tlie marginal note wliicli

U kean t  t t • •
B a k ic  L t d , 1 have set out above ; and tlie question arises as to wJietlier
ivKisHKAEAo sucb. marginal notes can be referred to in considering tlie

sections of a statute, and, if so, to wliat extent.
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M a n p i e k a r  J .

T l i i s  q u e s t i o n  w a s  c o n s i d e r e d  b y  m e  i n  a  f u l l  b e n c h  d e c i s i o n  

i n  Emperor v .  Sayacl Bsmail!^'’ I  w a s  n o t  p r e p a r e d  t o -  
e x p r e s s  a  d e f i n i t e  o p i n i o n  o n  t h e  p o i n t ,  b u t  I  f e l t  t h a t  a  

m a r g i n a l  n o t e  c o u l d  b e  l o o k e d  a t  f o r  t h e  p u r p o s e  o f  c o n s t r u 

i n g  a  s t a t u t e .  I  r e l i e d  n p o n  Ram Saran Das v .  Bhagwat 
F f a s a d ! ^ ^  I  a l s o  r e l i e d  u p o n  a  p a s s a g e  i n  M a x w e l l  o n  I n t e r 

p r e t a t i o n  o f  S t a t u t e s ,  7 t h  e d n . ,  a t  p .  3 7 ,  w h i c h  i s  i n  t h e s e  

t e r m s :

“ But, as regards marginal notes, the rule regarding their rejection for the- 
purposes of interpretation is now of imperfect obligation.”

T h e r e  a r e  d e c i s i o n s  o f  t h i s  C o u r t  w h e r e  i t  h a s  b e e n  ( i f  

I  m a y  s a y  s o ,  r e s p e c t f u l l y )  s o m e w h a t  l o o s e l y  h e l d  t h a t  

m a r g i n a l  n o t e s  c a n  b e  r e l i e d  u p o n  f o r  t h e  p u r p o s e  o f  

c o n s t r u i n g  a  s t a t u t e  o r  t h e  s e c t i o n s  o f  a  s t a t u t e . .  

M r .  G u m a s t e  r e f e r s  t o  Thakurain Balraj Kunivar v .  Rae 
Jagatpal S i n g h . T h e i r  L o r d s h i p s  i n  t h a t  c a s e  o b s e r v e d  
a s  f o l l o w s  ( p p .  1 4 2 ,  1 4 3 ) : — •

“ I t  is well settled tha t marginal notes to the sections of an Act of Parliam ent 
cannot be referred to for the purpose of construing the Act. The contrary opinion 
originated in a mistake, and it has been exploded long ago. There seems to be no
reason for giving the marginal notes in an Indian statute any greater authority than  
the marginal notes in an. English Act of Parliament.”

I  h a v e  r e f e r r e d  t o  M a x w e l l  o n  I n t e r p r e t a t i o n  o f  S t a t u t e s , ,  

w h i c h  c l e a r l y  l a y s  d o w n  a  c o n t r a r y  p r o p o s i t i o n .  A p a r t  f r o m  

a u t h o r i t y ,  i t  s e e m s  t o  m e  t o  b e  p l a i n  o n  p r i n c i p l e  t h a t  t h e r e  i s  

n o  r e a s o n  w h y ,  w h e n  a  C o u r t  i s  u n a b l e  t o  c o l l e c t  t h e  p r e c i s e  

i n t e n t i o n  o f  l e g i s l a t u r e  i n  r e g a r d  t o  a n y  p a r t i c u l a r  p a r t  o f  a  

s t a t u t e  o r  a  s e c t i o n  o f  a  s t a t u t e ,  i t  c a n n o t  c a l l  i n  a i d  m a r g i n a l ,  

n o t e s  o r  h e a d i n g s  o r  t h e  s c h e m e  o f  t h e  A c t  o r  t h e  p l a c e  in ,

‘I’ (1933) 57 Bom. 537 at p. 549, P. b . (1928) 51 All. 411, S'. B.
w (1904) L. R. 31 I. A. 132, s. c. 26 All. 393.



■wliicli tlie section occurs. Wliere, liowever, the language ^
is clear and tlie meaning plain, tliese aids cannot be used to .Dhahwie 
control tlie plain meaning of tlie language in tlie section ; B ak k  L t d . 

but where that is not the case they can be availed of-r~aiid xjnsnkw.Ao 
often have been by eminent authorities from ancient times— nangnehtr j  
as extraneous a i d s  to the construction of a  statute. I  think 
the true rule i s  one which was laid d o w n  by Collins M. R. i n  

B u s h e l l  V. H a m m o n d , ' " ^  i n  which the Master of Rolls observed 
a s  follows (p. 1 0 0 7 )

“ The side-note, also, although i t  forms no part of the section, is of some asaistauoe, 
inasmuch as it shews the drift of the section.”

In this country we are bound by the decisions of the Privy 
Council. No other decisions of their Lordships of the Privy 
Council have been referred to on the poin t; and I am, there
fore, nnable to hold that marginal notes can be referred to 
or used for the purpose of construing the sections of 
a statute.

A somewhat similar question arose before my brother 
Baker and myself in S u n d r a h a i  v. M a n o h a r . ^ ^ ^  There the 
question was with reference to the construction of the old 
section 3 3  of the Bombay District Police Act, 1 8 9 0 .  Both the 
lower Courts have distinguished that case, and the principle 
laid down there, from the present case up on the ground that 
there is a fundamental difference between the terms of the' 
old section 3 3  of the Bombay District Police Act and section 
3 1  of the Bombay Land Revenne Code. Some distinction is 
nndoubtedly apparent; but it seems to me that the principle 
aimed at by both the sections is the principle which after all 
one finds very clearly summed up in section 2 3  of the Indian 
Contract Act. The old section 3 3  of the Bombay District 
Police Act is in these terms :

“ No policc officer shall engage in trade or be in any way concerned, either iiK 
principal or agent, in the purchase or sale of land within the diistrict wherein he is  
employed or in any commercial transaction \vh atever,\vithon.t the permission of the 
Magistrate of the D istrict or of Government.”
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1938 T h a t  s e c t i o n  i m p l i e s  e x a c t l y  t h e  s a m e  p r o h i b i t i o n ,  w h i c h  i s  

i m p l i e d  b y  t h e  t e r m s  o f  s e c t i o n  3 1  o f  t h e  B o m b a y  L a n dD h a e w a e  
UeBAK t •

Bank Lit>. Jtteveiiiie Code ui these term s;
V ,

K rish s-aeao

Bangnehcir J .

“ (2) purchase or bid either in person or by agent, or in his own name or in the 
name of another, or jointly or in shares with others, for any property . .

I n  m y  o p i n i o n ,  t h e  p i i r c h a s e  b y  t h e  r e s p o n d e n t  w a s  

i n  c o n t r a v e n t i o n  o f  s e c t i o n  3 1 ( 2 ) .  H i s  t i t l e ,  t h e r e f o r e ,  

f a i l e d .

I n  t h e  r e s u l t ,  t h e r e f o r e ,  t h e  a p p e a l s  m u s t  b e  a l l o w e d ,  t h e  

o r d e r s  m a d e  b y  t h e  lo Y v e r  C o u r t s  s e t  a s i d e ,  a n d  t h e  a p p H c a -  

t i o n  o f  t h e  r e s p o n d e n t  r e j e c t e d ,  w i t h  c o s t s  t h r o u g h o u t .  

T h e r e  w i l l  b e  s e p a r a t e  s e t s  o f  c o s t s — o n e  s e t  o f  c o s t s  f o r  t h e  

r e c e i v e r ,  a n d  o n e  s e t  o f  c o s t s  f o r  t h e  a p p e l l a n t  i n  e a c h  

a p p e a l .

A j p p e a l s  a l l o w e d .

Y . V. D.

APPELLATE CRIMINAL.

1936 
<October 1

Before Mr. Justice BarUe and Mr. Justice Tyabji

BMPEROE Vt VISHNUSHANKAR VASANTRAM ( o r i g i n a l  A c c u s e d  N o. 1 ) ,

A pplica t̂t.*

Bombay District Municipal Act [Bom. Act I I I  of 1901), sections 46, 48, 49— District 
Municipality— Toll to be levied by Municipality~-A matter to be regulated by a rule 
and not by a bye-law—Bye-law 152]' 'made by Oodhra Municipality against evading 
payment of toll Ultra vires bye-law.

Under the Bombay District Municipal Act, 1901, m atters relating to  the payment 
of toll on conveyances ought to  be dealt with by rules under section 46 of the Act 
and not by bye-laws under section 4S and therefore bye-law 152 (1) and (2) framed 
by the Godhra Municipality under section 48 (J) (u) of the Act imposing a penalty 
against evading payment of toll tax is ultra vires.

* Criminal Revision Application No. 245 of 1936. 
fBye-kw 152 runs as follows;—

“ 152. (1) No person shall, with the intention of evading payment of the 
toH-ta.x, take or attempt to take any conveyanee liable to  pay such tax into the 
limits of the Municipality, without paying the tax  a t the toll naka.

(2) A breach of this bye-law shall, on conviction, be punishable with fine which 
may extend to five rupees for each offence.”


