
I  t h i n k  t h e  l a n g u a g e  o f  s e c t i o n  1 ^ 7  o f  t h e  C r i m i n a l  P r o c e d u r e  ^
C o d e  w a s  i n t e n d e d  t o  a p p l y  t o  g i i c l i  e x p r e s s  p r o v i s i o n s  a s  t o  RtrDEAGotrDA

, 1 • ,• /-7v T . , • T  , BAOlIAUaOXJDA
r e m o v a b i l i t y  ? s  w e  l i n d  m  s e c t i o n  2 6  ( J )  a n d  n o t  t o  i n d i r e c t  v .

p o w e r s  S T ic li a s  i t  i s  s u g g e s t e d  t l i e  C o m m i s s i o n e r  m a y  p o s s e s s .
T h e r e  i s  i n  f a c t  a n  o b v i o u s  c o r r e s p o n d e n c e  b e t w e e n  t h e  j .

language o f  s e c t i o n  1 9 7  a n d  t h a t  o f  s e c t i o n  1^6 ( 1 )  o f  t h e  

L o c a l  B o a r d s  A c t .  T h e  C o m m i s s i o n e i *  c o u l d  n o t  r e m o v e  

t h e  a c c u s e d  q u a  ’ P r e s i d e n t .  H e  c o u l d  o n l y  r e m o v e  h i m ,  

i f  a t  a l l  q u a  m e m b e r .  ' B u t  h e  h a s  b e e n  p r o s e c u t e d  q u a  

P r e s i d e n t .  T h e  a r g u m e n t  o f  t h e  l e a r n e d  C - o v e r m n e n t  

P l e a d e r  w o u l d  r e n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  2 6  ( 1 )  

p r a c t i c a l l y  s u p e r f l u o u s  i n  t h e  c a s e  o f  t h e  T a l u k a  L o c a l  

B o a r d .  I  a g r e e ,  t h e r e f o r e ,  t h a t  s a n c t i o n  w a s  n e c e s s a r y  

t o  t h e  t r i a l  o f  a c c u s e d  N o .  1  o n  t h e  c h a r g e  o f  f o r g e r y  a t  a n y  

r a t e ,  a n d  t h a t  n o  s a n c t i o n  h a v i n g  b e e n  o b t a i n e d  t h e  w h o l e  

t r i a l  m u s t  b e  c o n s i d e r e d  t o  b e  i n v a h c l .

C o n v i c t i o n s  a n d  s e n t e n c e s  s e t  a s i d e .

J. G. E.
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APPELLATE CRIMINAL.

Bufore Mr. Justice Broo?nfield and Mr. Justice Sen,

EMPEBOR r. SHAH JAMWADAS NATHJI a n d  Ai^oTHEE (o m g in -ai. 1936
AT October

A c c tjsb d  Nog. b a n d  8).*** „ „

Criminal Procedure Code (Act F o f 189S), section 439, mb-mctioti (5)— Oonviction 
against several accused persons—Apj>eal preferred by some of the accused— Gonmctiom 
held illegal—Accused failiiig to appeal apiplyijig in revision to Sessio?is Judges—
Reference— High Court—-A.pplication in revision not mainkmiable— High Court can 
set aside conviction under general powers of superintendence— Qovernment o f India 
Act {5 6 Geo. F. c. .101), section 107— Prevention of Gambling Act {Born, Act 1 7
of 1887), sections 4, 0 , 6 and 7.

Eleven persons Avere charged under sections 4 aiid 5 of the Prevention of Gambling 
Act, 1887. Out of them nine were convicted. Seven of those convicted appealed to the 
Honorary ]?irst Class Magistrate with appellate powers and were aoqiiitted on the 
ground that the v/arrant issued under section 6 of the Act, was issued by an officer

*Oriminal Reference No. 109 of 1936-



264 INDIAI^ LAW REPOETS [1937]

E m p e e o k

S h a h

J a în a d a s

1936 not empowered to issue i t  and therefore tlie presumi>tiou arising under section 7 of the 
Act, did not arise. The two accused -vYho had not appealed then made an application 
in revision to the Sessions Judge who made a reference to the High Court imder section 
438 of the Crimmal Procednre Code, 189S, as in his opmion no revision lay under 
section 439, suh-section (5), of the Criminal Procedure Code.

Held, that the two accused who could have appealed having failed to do so their 
application in revision could not be entertained under section 439, suh section (5), 
of the Criminal Procedure Code, 189S.

Held, further, tha t the case being one where the conviction was wrong it  could be 
set aside by the Hi»h Court in esercise of the general powers of superintendence 
granted to it under section 107 of the Government of India Act.

Balhf isna Eari Phansalkar v, Ewperor^^^ and In  re, Qurunath Narmjan,^^^ referred to

R efer en c e  m a d e  b y  D .  V .  V y a s ,  S e s s i o n s  J u d g e ,  K a i i a ,  

a t  N a d i a d .

T l i e  r e f e r e n c e  w a «  m a d e  b y  t h e  S e s s i o n s  J u d g e  o f  K a i r a ,  

a t  N a d i a d ,  r e q u e s t i n g  a  r u l i n g  f r o m  t l i e  H i g l i  C o u r t  a s  t o  t l i e  

p r o p e r  i n t e r p r e t a t i o n  o f  s e c t i o n  4 3 9 ,  s u b - s e c t i o n  { 5 ) ,  o f  t h e  

C r i m i n a l  P r o c e d u r e  C o d e ,  1 8 9 8 .

T h e  f a c t s  l e a d i n g  t o  t l i e  r e f e r e n c e  a r e  f u l l y  s t a t e d  i n  t h e  
j u d g m e n t  o f  S e n  J .

C .  K .  f o i  t l i e  a c c u s e d .

Dewan Bahadur P. B: SJiingne, G o v e r n m e n t  P l e a d e r ,  

f o r  t h e  C r o ’w ii .

Sen J ,  T l i i s  i s  a r e f e r e n c e  b y  t i e  S e s s i o n s  J u d g p  o f  I v a i r a  

r e c o m m e n d i n g  t h a t  t h e  c o n v i c t i o n  o f  a c c u s e d  K o s .  6  a n d  8  

in  a  c a s e  t r i e d  b y  t h e  S e c o n d  C l a s s  M a g i s t r a t e ,  A n a n d ,  

u n d e r  s e c t i o n s  4  a n d  5  o f  t h e  P r e v e n t i o n  o f  G a m b l i n g  A c t ,

I V  o f  1 8 8 7 ,  b e i n g  i l l e g a l  m a y  b e  s e t  a s i d e .  I n  t h i s  c a s e  t h e r e  

w e r e  o r i g i n a l l y  e l e v e n  a c c u s e d  p e r s o n s .  O u t  o f  t h e m  a c c u s e d  

N o .  3  w a s  e x a m i n e d  a s  a n  a p p r o v e r  w i t n e s s  a n d  a c c u s e d  

F o s .  1 ,  2 ,  4 ,  5 ,  6 , 8 , 9 , 1 0  a n d  I I  w e r e  c o n v i c t e d .  A c c u s e d  
N o s .  1 ,  2 ,  4 ,  5 ,  9 ,  1 0  a n d  1 1  a p p e a l e d  t o  t h e  H o n o r a r y  

F i r s t  C l a s s  M a g i s t r a t e  w i t h  a p p e l l a t e  p o w e r s  a n d  w e r e  

a c q u i t t e d .  T h e r e a f t e r  a c c u s e d  N o s .  6  a n d  8  m a d e  a n  
a p p l i c a t i o n  i n  r e v i s i o n  t o  t h e  S e s s i o n s  J u d g e  w h o  h a s  m a d e

{1932) 57 Bom, 93. (1924) 26 Bom. L. E. 719.
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tlie present r e f e r e n c e .  Tlie learned Public Prosecutor, 
Nacliacl. opposed tids application on tlie ground that as tlie 
applicants iiad not appealed, no proceedings by way of 
revision could b e  entertained at tlieir instance under 
s e c t i o n  4 3 9  [ 5 )  o f  tlie C r i m i n a l  P r o c e d u r e  C o d e .  T h e  l e a r n e d  

Sessions J u d g e  l i a s  t h u s  s t a t e d  h i s  g r o u n d s  f o r  m a k i n g  t h e  

p r e s e n t  r e f e r e n c e  :
“ The learned Public Prosecutor concedes tha t if this m atter had come to my 

notice otiierwise than through the present application, I  could have referred i t  to 
the Honourable High Court and recommended the setting aside of the learned trial 
Magistrate’s order. Indeed if we construe section. 439 (5) of the Code of C-riminai 
Procedure too literally, the position would be tha t I  could dismiss the present appli. 
cation and then, having come to know of tliis m atter could address a  letter to the 
Honourable High Court under section 438 of the Code of Criminal Procedure and 
recommend the quashing of the learned trial Magistrate’s order. There would be 
hardly any propriety in th a t sort of procedui'e, and th a t being so, in. the interests of 
justices I  submit these papers to the Honourable High Court.”

O n  a  p e r u s a l  o f  t h e  a p p e l l a t e  C o u r t ’ s  j u d g m e n t  i t  s e e m s  

t o  u s  b e y o n d  d o u b t  . t h a t  t h e  c o n v i c t i o n  o f  t h e  a c c u s e d  b y  t h e  

S e c o n d  C l a s s  M a g i s t r a t e  w a s  l e g a l l y  w r o n g .  T h e  q u e s t i o n  

t h a t  h a s  b e e n  p u t  b y  t h e  S e s s i o n s  J u d g e  i s ,  h o w e v e r ,  w h e t h e r  

i t  i s  p o s s i b l e  t o  e n t e r t a i n  i n  r e v i s i o n  a n y  p r o c e e d i n g s  a t  t h e  

i n s t a n c e  o f  s u c h  a c c u s e d  p e r s o n s  a s  h a v e  n o t  a p p e a l e d .  On 
t h i s  p o i n t  i t  s e e m s  t o  u s  t h a t  t h e  l a n g u a g e  o f  s u b - s e c t i o n  ( 5 )  

o f  s e c t i o n  4 3 9  i s  a b u n d a n t l y  c l e a r .  I t  d o e s  n o t  s e e m  t o  u s  

t h a t  t h o s e  words a r e  c a p a b l e  o f  m o r e  t h a n  o n e  i n t e r p r e t a t i o n ,  

v i z . ,  t h a t  w h e r e  t h e  p a r t y  i n  question h a s  n o t  a p p e a l e d ,  n o  

a p p h c a t i o n  m a d e  b y  h i m  i n  r e v i s i o n  c a n  b e  e n t e r t a i n e d  b y  t h e  

C o u r t .  W e  m u s t ,  t h e r e f o r e ,  h o l d  t h a t  t h e  p r e s e n t  a p p l i c a t i o n  

m a d e  b y  a c c u s e d  N o s .  6  a n d  8  o u g h t  t o  h a v e  b e e n  r e j e c t e d .

Apart from the specific ground of the present reference, 
however, the learned advocate who has appeared for accused 
Nos. 6 and 8 has raised the question whether it is not open 
to  us, iu view of the definite finding of the learned Sessions 
Judge that the conviction of these accused persons is legally
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1936 wrong, to give any relief to tliem. T liis case is peculiar in this 
respect tliat tlie m ajority of the accused convicted by the 
tria l Court preferred appeals wliich were decided in their 
favour and that for some reason or other only these two 
accused persons did not appeal. If  there had been no 
such appeal, there would have been no question of examining 
whether any relief apart from the provisions of the Criminal 
Procedm’e Code could be given to them. Even if the learned 
Sessions Judge had moved this Court under section 438 
of the Criminal Procedure Code it is very doubtful whether 
such reference would have been entertained. The 
judgment, however, of the appellate Court clearly shows that 
the warrant issued under section 6 of the Prevention of 
G-ambling Act was issued by an oificer not empowered to 
issue it, that therefore the presumption arising under 
section 7 of the Act did not arise, that the approver’s evidence 
was unreliable and that thus there was no sufficient evidence 
against the accused. This is thus an obvious case of illegal 
or wrong coiiviction.

The powers of this Court of superintendence under 
section 107 of the Government of India Act were examined 
in Balhishna Hari PJiansalhar v. Emperor and it was- 
held (p. 110) :—

“ Under section 107the High Court has superintendence over all Courts for the time 
being suhject to its appellate jurisdiction. I t  is not disputed that rights of superin
tendence include not only superintendence on administrative points, but superinten
dence on the judicial side too, and that under its power of superintendence the High 
Court can correct any error in a judgment of a Court subject to its appellate- 
jurisdiction.”

It  is obvious that the powers of superintendence imder 
this section of the Government of India Act are not ordinarily 
meant to be exercised where no power of revision or 
irterfereDce exists under the Code of Criminal Procediiie-

(1932) 57 Bom. 93.
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and tlxat sucli powpr oiiglit to "be exercised only in  rare cases 
wliere an obvious miscarriage of justice ca-nnot be otlieiwise 
prevented. It  is cleai tliat sucli po-wers are not intended 
to be invoked in order to get round any of tie  express 
provisions of tlie Crim inal Procedure Code. It  seems to us, 
however, that tliis being a case of wrong conviction, on the 
face of it, it is desirable in this case to use the power of 
superintendence in judicial matters which vests in thip Court 
under section 107 of the Government of India. Act. In  the 
exercise of such power, therefore, we would set aside the 
conviction and sentence and direct that, the fine, if  paid, 
should be refunded.

The learned advocate for accused Nop. 6 and 8 also invited 
us to use our powers under section 561A of the Criminal 
Procedure Code. He contended that the teim.s of this 
section were wide enough to enable us to correct the illegality 
and set aside the conviction. Our atttention has been 
invited to In re Gufunath Naraycm, the first part of the 
head-note of which runs thus :

“  The Court will no!) pass any orders mider section 561A of the Criminal Procedure 
Code which would conflict with any of the provisions of the Code.”

This part of the head-note appears to be based on the 
following remarks in  the judgment (p. 7 2 0 ) : —

“ We do not think tha t we could make any ox'der which would c50nflict with the 
provisions of section 89, Criminal Procedure Code, in the exerdse of our inherenfc 
powers to which a reference has been made,”

This was a case in which an appli.ca.tion was made to the 
Court under section 89 of the Criminal Procedure Code 
beyond the period of lim itation prescribed in, that section 
and the application was dismissed on the ground of lapse of 
time. It  w'as held by Shah Ag. C. J. that this order appeared 
to be correct, and it seems that in this case there was no 
obvious illegality that reqmred to be corrected. It  does not
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seem to us tliat tlie sentence quoted above was intended to 
lay down a general proposition that the provisions of 
section 561A of the Criminal Procedure Code could not be 
used for passing any orders conflicting with any other 
provisions of the Code. As, however, we have already 
decided to act under the general powers of superintendence 
granted by section 107 of the Government of India Act, 
it is not necessary to decide this specific point. The order, 
therefore, w ill be as proposed above.

O r d e r  a c c o r d i n g l y .

J .  G. R.

ORIG-mAL C IV IL .

Before Sir John Beaumont, Chief Jusiice, and Mr. Justice Kania,

O M e r  13 I^TLADHAE OHATHRBHUJ (o r ig in a l D e fe n d a n t) ,  A p p e l la o t  v . H A EILA L  
____  JE T H A B H A I (o e ig ik a l PtAiNTn?F), R esp o n d en t.*

Negligence—Motor car—Injury to plaintiff—Proof of ownership of car— Presumption 
as to driver of car being servant of owner.

In  an action to recover damages caused by the negligent driving of a  motor car, 
where it is proved tha t a t the time of the accident the car belonged to the defendant, 
a  presumption arises that the person who drove the car was either the defendant, 
his servant or agent. I t  ia open to the defendant to displace tha t presumption by 
proving that a t the material time the car was not under his control.

Joyces, Capel,'^^ Hibhs'v. Ross,^^^ SihA Barnard v. S u l l y , followed.

, A SUIT to recover damages for injury caused to plaintific 
by the neghgent driving of a motor car.

The plaintiff who was a minor about thirteen years old 
was a student attending the G-oculdas Tejpal High School 
at Bombay. The defendant was the owner of a number of 
motor cars including car No. Y  6936. The defendant plied 
these as taxis without a license,

‘̂ o, G. J. Appeal No. 19 oM930 ; S\iit No* 602 of 1931.
(1838) 8 Car. &. P. 370. ' (1868\ L- R. i  Q. B. 534.

w (1931) 47 T, L, B,, 557.'


