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Before Mr. Justice Broom field and Mr. JnsticeTyabji.

1936 K H A N G O U D A , a d o p t iv e  f a t h e e  S H IV A N G O U D A , h e i r  o f  t h e  d e c e a s e d  

J u l y  31  S H IV A N G O U D A  F A IvIR G O U D A  liA R E G O W D A R A  (h b ib  o f  o e ig ik a l

“  P l a in t if f ), A p pel la k t  T H E  S E C R E T A R Y  O F ST A T E  F O R  I N D I A  IH

COTJiSlCIL a n d  otheks ( oeigin-al D e f e k d a n t s ), R e s p o k d e n t s .*

B o m b a y  H ereditary  Offices A c t (Born. A c t 111 o f 1S74), sections 10 , 11, l l A ,  3-1, 36, 

clause {3)— B om bay Reoenuc J u r is d ic tio n  A c t {X  o f  1876), section  4 {a), clauses  (I ) ,  

(-3), (4 )— P a tilk i  w a ta n — T w o  a dop tions  m ade by a  w idoiv o f  fo r m e r  w a ta n d a r—  

P la in ti f f 's  adop tion  recognised by B evem ie m dlio rities  a n d  h is  n a m e  entered  as 

representative w a tandar— Both adop tions held invcilid by  C ourt— O rder by R evenue  

authorities rem oving p d a in ti j f’s nam e  fr o m  register— W hether orders u ltra  v ires—  

“  A l ie m i io n  " ,  m ea n in g  of.

“ A lien ation  ” as u sed  in  sec tio n  11 of th e B om b ay H ered ita ry  O ffices A c t, LS74, 

m ean s only  th e  passing  of w atan  property  into  tlie  ow nership  or b enefic ia l possession  

o f au y  person oth er th an  th e offieiator or a  person n o t a w atan d ar  of th e  sam e w atan  

a s th e  case m ay  be. N o  transfer or con veyan ce  by a w atan d ar  is  n ecessary  a t a ll.

A  c iv il su it in resp ect o f a claim  a ga in st G overnm ent rela tin g  to  p rop erty  app erta in ­

in g  to  th e olEce o f a  village p a til is barred im der sec tio n  4  (a), c lau se  (1), o f  th e  

B om b ay  R evenue Jurisd iction  A c t;  i t  also  com es under c lause {4) o f su b -sectio n  (a), 

if  regarded as a claim  against G overnm ent relating to  lan d  declared  b y  G overnm ent 

to  be lield  for service.

B d d ,  alsoj th a t as there were no grounds for holding; a n y  o f  th e  orders of th e  

R even ue autliorities to  be u ltra  vires  th e  su it ba-rred as w e ll under c lau se (5) of 

■section 4 (a) of th e  B om b ay R even u e J u risd iction  A c t, 1876.

Appeal  a g a i n s t  t h e  d e c i s i o n  o f  E .  B a i n d i i r ,  A d d i t i o n a l  
E i r s t  C l a s s  S i i b o i ’d i n a t e  J u d g e  a t  D h a r w a r .

S u i t  f o r  d e c l a r a t i o n  a n d  p o s s e s s i o n .

O n e  E a k i r g o u d a ,  a  h o l d e r  o f  p a t i l k i  w a t a n ,  d i e d  i n  a b o u t  

1 8 7 7  l e a v i n g  t h r e e  w i d o w s ,  E a k i r a w w a ,  S h a n a v i r a w w a  a n d  

S a v a k k a .  S a v a k k a  g a v e  b i r t h  t o  a  p o s t h u m o u s  s o n  

E a k i r g o u d a ,  w h o  d i e d  s h o r t l y  a f t e r  h i s  b i r t h .  A f t e r  h i s  

d e a t h  E a k i r a w w a  m a d e  t w o  a d o p t i o n s .  S h e  a d o p t e d  

C h a n v i r a g o u d a  i n  1 9 0 1  a n d  S h i v a n g o u d a  ( p l a i n t i f f )  i n  1 9 0 8 »  

T h e  p l a i n t i f f  w a s  p u t  i n  p o s s e s s i o n  o f  t h e  p r o p e r t y  o f  

E a k i r g o u d a .  O n  J u n e  2 9 ,  1 9 0 9 ,  t h e  R e v e n u e  a u t h o r i t i e s

*First Appeal No. 241 of 1931.



I93er e c o o - n is e d  l i i s  a d o p t i o n  a n d  e n t e r e d  l i i s  n a m e  i n  p l a c e  o f  
Fakirgoiida a s  o n e  o f  t l i e  r e p r e s e n t a t i v e  w a t a n d a r s .  , Ivhaetgoudav

I n  1 9 2 0  C l i a n a v i r a g o i i d a  b r o u g i i t  a  s u i t  a g a i n s t  
SMvangouda ( p l a i n t i f i )  c l a i m i n g  t h e  p r o p e r t y  a s  t h e  g . d o p t e d  s t a t e  fo e . 

s o n  o f  F a k i r g o u d a .  T h e  l o w e r  C o u r t  h e l d  t h a t  b o t h  t h e  

a d o p t i o n s  w e r e  p r o v e d ,  b u t  b o t h  w e r e  i n v a l i d  a n d  d i s m i s s e d  

t h e  s u i t .  T h e  d e c r e e  w a s  c o n f i r m e d  i n  a p p e a l  b y  t h e  H i g h  

C o u r t .  T h e  p l a i n t i f f ,  h o w e v e r ,  c o n t i n u e d  in  p o s s e s s i o n  o f  

t h e  p r o p e r t y .

I n  1 9 2 6 ,  o n e  F a k i r g o u d a  I r a n g o u d a  ( d e f e n d a n t  N o .  4 )  

r e l y i n g  o n  t h e  d e c i s i o n  o f  the- c i v i l  C o u i t  a p p l i e d  t o  t h e  

R e v e n u e  a u t h o r i t i e s  f o r  r e s t o r a t i o n  o f  w a t a n  l a n d s  t o  h i m  

a s  t h e  h e i r  o f  t h e  s e c o n d  F a k i r g o u d a .

O n  S e p t e m b e r  2 2 ,  1 9 2 6 ,  t h e  D i s t r i c t  D e p u t y  C o l l e c t o r ,  

o n  t h e  a p p l i c a t i o n  o f  d e f e n d a n t  N o .  4 ,  a n d  i n  v i e w  o f  t h e  

d e c i s i o n  i n  C h a n a v i r a g o u d a ’ s  s u i t  a n d  t h e  c o n f i r m a t i o n  o f  

t h a t  d e c r e e  b y  t h e  H i g h  C o u r t ,  d e c i d e d  t h a t  S h i v a n g o u d a  

( p l a i n t i f f )  w a s  a  s t r a n g e r  t o  t h e  w a t a n  a n d  h e l d  t h a t  t h e  

a l i e n a t i o n  o f  t h e  l a n d s  t o  h i m  w a s  n u l l  a n d  v o i d  u n d e r  

s e c t i o n  1 1  o f  t h e  W a t a n  A c t .  H e  a l s o  m a d e  a n  o r d e r  t h a t  

t h e  p l a i n t i f f ’ s  n a m e  b e  s t r u c k  o u t  o f  t h e  r e g i s t e r .

On June 2 7 ,  1 9 2 7 ,  the Commissioner, on the
recommendation of the Collector, cancelled the order of 
June 2 9 ,  1 9 0 9 ,  by which the plaintiff’s name had been entered 
as the adopted son of the former watandar, and ordered 
that tlie District Deputy Collector should hold a fresh inquiry 
for determining who wiis entitled to be the representative 
watandar and to hold the land.

O n  A p r i l  1 0 ,  1 9 2 9 ,  a s  t h e  r e s u l t  o f  t h e  i n q u i r y ,  t h e  D i s t r i c t  

D e p u t y  C o l l e c t o r  o r d e r e d  t h e  l a n d s  t o  b e  r e s t o r e d  t o  t w o  

m eiftT,bers o f  t h e  w a t a n d a r  f a m i l y ,  n a m e l y ,  L i n g a n g o u d a  

a n d  B a s a n g o u d a  ( d e f e n d a n t s  N o s .  2  a n d  3 ) .  I n  J u n e  1 9 2 9 ,  

t h e  o r d e r  w a s  c o n f i r m e d  i n  a p p e a l  b y  t h e  C o l l e c t o r .  T h e  

R e v e n u e  a u t h o r i t i e s  a c c o r d i n g l y  g a v e  p o s s e s s i o n  o f  t h e  l a n d s  

t o  L i n g a n g o u d a  a n d  B a s a n g o u d a  ( d e f e n d a n t s  N o s .  2  a n d  S ).
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I ndia

^  O n  A p r i l  1 5 ,  1 9 3 0 ,  S b i v a n g o u d a  ( p l a i i i t i f ! )  f i l e d  t h e  s u i t  
K h astgotida f o r  a  d e c l a r a t i o n  o f  M s  t i t l e  t o  t i i e  w a t a n  p r o p e r t y  a n d  f o r  

T h e  p o s s e s s i o n  o f  t l i e  s a m e .
4.H*V

O F  s t a t b  f o r  T h e  S e c r e t a r y  o f  S t a t e  f o r  I n d i a  i n  C o u n c i l  ( d e f e n d a n t  
N o .  1 )  c o n t e n d e d  t h a t  t l i e  s u i t  w a s  l i a r r e d  u n d e r  s e c t i o n  4  ( a ) ,  

c l a u s e s  ( 1 )  a n d  ( 3 )  o f  t h e  B o m b a y  E e v e n i i e  J u r i s d i c t i o n  
A c t ; t h a t  t h e  a d o p t i o n  o f  t h e  p l a i n t i f f  w a s  n o t  t r u e  a n d  

v a l i d  m  k w  ; t h a t  t h e  p l a i n t i f i  w a s  e s t o p p e d  f r o m  c o n t e n d i n g  
t h a t  t h e  a c t  o f  t h e  C o l l e c t o r  i n  r e s u m i n g  t h e  p l a i n t  l a n d s  a n d  

a l t e r i n g  t h e  e n t r y  i n  t h e  w a t a n  . R e g i s t e r  w a s  u n l a w f u l .

The contentions of the other defendants w e r e  to the same 
€ffeot.

T h e  S u b o r d i n a t e  J u d g e  h e l d  t h a t  t h e  o r d e r s  o f  t h e  R e v e n u e  

a u t h o r i t i e s  s e t t i n g  a s i d e  t h e  a l i e n a t i o n  a n d  r e s u m i n g  t h e  

l a n d  a n d  r e m o v i n g  t h e  p l a i n t i f f ’ s  n a m e  f r o m  t h e  r e g i s t e r  

w e r e  u l t r a  v i r e s  b u t  h e  d i s m i s s e d  t h e  s u i t  o n  t h e  g r o u n d  t h a t  

i t  w a s  b a r r e d  b y  s e c t i o n  4  { a )  o f  t h e  B o m b a y  R e v e n u e  

J u r i s d i c t i o n  A c t ,  1 8 7 6 .

The plaintiff appealed to the High Court.
S .  V .  P a l e k a r ,  f o r  t h e  a p p e l l a n t .

D e w a n  B a h a d u r  P .  B .  S h i n g n e ,  Government Pleader, for 
respondent No. 1.

R .  A .  J a l i a g i r d a r ,  f o r  r e s p o n d e n t  N o .  3 .

B r o o m f i e l d  J. The plaintifi has appealed against the 
dismissal of his suit, against the Secretary of State for India 
and other defendants, for a declaration of his title to and for 
possession of patilki watan lands in the village of Hulgur.

T h e  m a t e r i a l  f a c t s  a r e  t h e s e .  F a h i r g o u d a ,  t h e  f o r m e r  

h o l d e r  o f  t h e  w a t a n ,  d i e d  i n  a b o u t  1 8 7 7  l e a v i n g  t h r e e  w i d o w s ,  

F a l d r a  w w a ,  S h a n a v ir a T v ^ w a  a n d  S a v a k k a .  T h e  l a s t  o f  t h e s e  

g a v e  b i r t h  t o  a  p o s t h u m o u s  s o n  F a k i r g o u d a ,  w b o  h o w e v e r  

d i e d  s h o r t l y  a f t e r  h i s  b i r t h .  A f t e r  h i s  4 p a t h  F a k i r a w w a  

m a d e  t w o  a d o p t i o n s .  S h e  a d o p t e d  o n e  G h a n a v i r a g o u d a  

i n  1 9 0 1  a n d  t h e  p l a i n t i f f  i n  1 9 0 8 .  T h e  p l a i n t i f f  w a s  p u t  i n
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p o s s e s s i o n  of the property of F a k i r g o u d a  a n d  the Revenue ^^36 

antliorities recognised liis adoption and entered Ms name Khangoxtba 
in place of 'Fakixgouda as one of the representative watandars, the 
T h a t  happened in 1 9 0 9 .  In 1 9 2 0  Chanaviragoiida brought 
.a suit against the plaintiff, claiming th.e prc.>perty as the 
adopted son of Fakirgouda. An issue was raised in that BroomfieU J . 

suit as to the fact and validity of both adoptions, viz., 
of Chanaviragouda and of the present plaintiff, and the 
Court held that both, adoptions were proved, but both were 
invalid. The suit was acoordingly dismissed, and the decree 
was confirmed in appeal by the High Court. ' However, 
the plaintiff continued in possession of the property, but in 
1 9 2 6  the present defendant N o .  4  relpng on the decision of 
the civil C o u r t  applied to the Revenue authorities for 
restoration of the watan lands to him as the heir of the 
second Fakirgouda.

I t  i s  d e s i r a b l e  t o  s e t  o u t  m u c h  m o r e  c l e a r l y  t h a n  t h e  t r i a l  

J u d g e  h a s  d o n e  t h e  a c t u a l  o r d e r s  w h i c h  w e r e  m a d e  b y  t h e  

R e v e n u e  a u t h o r i t i e s .  O n  S e p t e m b e r  2 2 ,  1 9 2 6 ,  t h e  D i s t r i c t  

D e p u t y  C o l l e c t o r ,  o n  t h e  a p p h c a t i o n  o f  t h e  p r e s e n t  d e f e n d a n t  

N o .  4  a n d  i n  v i e w  o f  t h e  d e c i s i o n  i n  G h a n a v i x a g o u d a ’ s  

s i u t  a n d  t h e  c o n f i r m a t i o n  o f  t h a t  d e c r e e  b y  t h e  H i g h  C o u r t ,  

d e c i d e d  t h a t  t h e  p r e s e n t  p l a i n t i f f  w a s  a  s t r a n g e r  t o  t h e  

w a t a n .  H e ,  t h e r e f o r e ,  h e l d  t h a t  t h e  a l i e n a t i o n  o f  t h e  l a n d s  

t o  h i m  w a s  m i l l  a n d  v o i d  u n d e r  s e c t i o n  1 1  o f  t h e  W a t a n  

A c t .  H e  a l s o  m a d e  a n  o r d e r  t h a t  h i s  n a m e  s h o u l d  b e  s t r u c k  

o u t  o f  t h e  r e g i s t e r .  O n  J u n e  2 7 ,  1 9 2 7 ,  t h e  C o m m i s s i o n e r ,  

o n  t h e  r e c o m m e n d a t i o n  o f  t h e  C o l l e c t o r ,  c a n c e l l e d  t h e  o r d e r  

o f  J u n e  2 9 ,  1 9 0 9 ,  b y  w h i c h  t h e  p l a i n t i f f ’ s  n a m e  h a d  b e e n  

e n t e r e d  a s  t h e  a d o p t e d  s o n  o f  t h e  f o r m e r  w a t a n d a r .  A t  

t h e  s a m e  t i m e  t h e  D i s t r i c t  D e p u t y  C o l l e G t o r  w a s  o r d e r e d  

t o  h o l d  a  fr e ,r 'h  i n q u i r y  f o r  d e t e r m i n i n g  w h o  w a s  e n t i t l e d  t o  

b e  t h e  r e p r e s e n t a t i v e  w a t a n d a r  a n d  t o  h o l d  t h e  l a n d .  F i n a l  

o r d e r s  w e r e  p a s s e d  o n  A p r i l  1 0 ,  1 9 2 9 ,  w h e n  a s  t h e  r e s u l t  

o f  t h e  i n q u i r y  t h e  D i s t r i c t  D e p u t y  C o l l e c t o r  o r d e r e d  t h a t  t h e  

l a n d s  s h o u l d  b e  r e s t o r e d  t o  t w o  m e m b e r s  o f  t h e  w a t a n d a r
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1936 f a m i l y  w h o  a r e  d e f e n d a n t s  N o s .  2  a n d  3  i n  t h e  p r e s e n t  s u i t .  
ivHiKGoupA T h i s  o r d e r  o f  t h e  D i s t r i c t  D e p u t y  C o l l e c t o r  w a s  c o n f i r m e d

T h e  i n  a p p e a l  b y  t h e  C o l l e c t o r  i n  J u n e ,  1 9 2 9 .

OE State for TMs s u i t  w a ?  t r i e d  b y  t h e  A d d i t i o n a l  F i r s t  C l a s s  

S u b o r d i n a t e  J u d g e  a t  D h a r w a r .  H e  h a s  h e l d  t h a t  t h e  o r d e r s  
Broomfield J. t h e  R e v e n u e  a u t h o r i t i e s  s e t t i n g  a s i d e  t h e  a l i e n a t i o n  a n d  

r e s u m i n g  t h e  l a n d  a n d  r e m o v i n g  t h e  p l a i n t i f f ’ s  n a m e  f r o m ,  

t h e  r e g i s t e r  a i e  u l t r a  v n e s ,  b u t  h e  d i s m i s s e d  t h e  s u i t  o n  t h e  

g r o u n d  t h a t  i t  w a s  b a r r e d  b y  s e c t i o n  4  ( a )  o f  t h e  R e v e n u e  

J u r i s d i c t i o n  A c t .  I n  t h i s  a p p e a l  t h e  l e a r n e d  a d v o c a t e  
f o r  t h e  p l a i n t i S  n a t u r a l l y  s u p p o r t s  t h e  f i n d i n g s  o f  t h e  t r i a l  

C o u r t  i n  h i s  f a v o u r ,  a n d  h e  c o n t e n d s  t h a t ,  a s  t h e  o r d e r s  o f  t h e -  

R e v e n u e  a u t h o r i t i e s  w e r e  u l t r a  v i r e s ,  t h e  s u i t  i s  n o t  b a r r e d  

b y  t h e  R e v e n u e  J u r i s d i c t i o n  A c t .  T h e  l e a r n e d  G o v e r n m e n t  

P l e a d e r  w h o  a p p e a r s  f o r  d e f e n d a n t  N o .  1 ,  t h e  S e c r e t a r y  

o f  S t a t e  f o r  I n d i a ,  a r g u e s ,  f i r s t l y ,  t h a t  t h e  s u i t  i s  b a r r e d  b y  

s e c t i o n  4  ( a )  o f  t h e  R e v e n u e  J u r i s d i c t i o n  A c t  i n  a n y  c a s e ,  

a n d  s e c o n d l y ,  t h a t  t h e  o r d e r s  o f  t h e  R e v e n u e  a u t h o r i t i e s -  
w e r e  n o t  u l t r a  m r e s .  I n  o u r  o p i n i o n  t h e  l e a r n e d  G o v e r n m e n t  

P l e a d e r  i s  r i g h t  o n  b o t h  p o i n t s .
T h e  s u i t  a p p a r e n t ^  c o m e s  u n d e r  s e c t i o n  4  ( a ) ,  c l a u s e  1 ,  

o f  t h e  R e v e n u e  J u r i s d i c t i o n  A c t ,  t h a t  i s  t o  s a y ,  i t  m u s t  b e  

r e g a r d e d  a s  a  c l a i m  a g a i n s t  G o v e r n m e n t  r e l a t i n g  t o  p r o p e r t y  
a p p e r t a i n i n g  t o  t h e  o f f i c e  o f  a  v i l l a g e  p a t i l .  I t  a l s o  

a p p a r e n t l y  c o m e s  u n d e r  c l a u s e  4  o f  s u b - s e c t i o n  ( a ) ,  t h a t  i s  

t o  s a y ,  i t  m u s t  b e  r e g a r d e d  a s  a  c l a i m  a g a i n s t  G o v e r n m e n t  

r e l a t i n g  t o  l a n d  d e c l a r e d  b y  G o v e r n m e n t  t o  b e  h e l d  f o r  

s e r v i c e .  T h e  l a n d s  i n  s u i t  a r e  d e s c r i b e d  i n  t h e  p l e a d i n g s  a s  

p a t i l k i  s e r v i c e  w a t a n  l a n d s  a n d  i t  a p p e a r s  f r o m  t h e  j u d g m e n t  

t h a t  i t  w a s  n o t  d i s p u t e d  a t  t h e  t r i a l  t h a t  t h e y  a r e  s e r v i c e  

l a n d s .  S e c t i o n  4  o f  t h e  R e v e n u e  J u r i s d i c t i o n  A c t  e n a c t s  

t h a t  n o  c l a i m  a g a i n s t  G o v e r n m e n t  o f  t h i s  k i n d  c a n  b e  

e n t e r t a m e d  b y  c i v i l  C o u r t s .  I t  i s  n o t  a s  i f  G o v e r n m e n t  

w e r e  m e r e l y  a, f o r m a l  p a r t y .  P l a i n t i f f  c l a i m s  r e l i e f  a g a i n s t  

G o v e r n m e n t ,  i . e . ,  r e s t o r a t i o n  o f  p o s s e s s i o n .  T h e  q u e s t i o n  

w h e t h e r  t h e  o r d e r s  o f  t h e  R e v e n u e  a u t h o r i t i e s  w e r e  u l t m  v i r e s ^
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1936o r  n o t  d o e s  n o t  a r i s e  i n  c o n n e c t i o n  w i t h  t h e s e  p r o v i s i o n s  i n  
s e c t i o n  4  ( o ) .  T h a t  q u e s t i o n  o n l y  a r i s e s  w h e r e  a  s u i t  c o m e s  k h a n g o u d a .

u n d e r  c l a u s e  3  o f  s e c t i o n  4  { a )  w h i c h  r e l a t e s  t o  s u i t s  t o  s e t  T h e

a s i d e  o r  a v o i d  a n y  o r d e r  u n d e r  t h e  W a t a n  A c t  p a  s p e d  b y  to®
G o v e n u n e n t  o r  a n y  o f f i c e r  d u l y  a u t h o r i s e d  i n  t h a t  b e h a l f .

H o w e v e r  a s  t h e  q u e s t i o n  o f  t h e  v a h d i t y  o f  t h e  o r d e r s  

p a s s e d  b y  t h e  K . e v e n u e  a u t h o r i t i e s  i s  o f  s o m e  i m p o r t a n c e  

a n d  as t h e  l e a r n e d  t r i a l  J u d g e ’ s  f i n d i n g  a p p e a r s  t o  u s  t o  b e  

w r o n g ,  I  w i l l  b r i e f l y  d e a l  w i t h  i t .  T w o  s e p a r a t e  o r d e r s  
h a v e  b e e n  h e l d  t o  b e  u l t r a  v i r e s ,  v i z . ,  t h e  o r d e r  a n n u l l i n g  

t h e  a h e n a t i o n  u n d e r  s e c t i o n  1 1  o f  t h e  W a t a n  A c t  a n d  t h e  

o r d e r  r e m o v i n g  t h e  p l a i n t i f i ’s  n a m e  f r o m  t h e  r e g i p t e r  o f  

r e p r e s e n t a t i v e  w a t a n d a r s .  S e c t i o n  1 1  p r o v i d e s  t h a t  w h e n  

a n y  a l i e n a t i o n  o f  t h e  n a t u r e  d e s c r i b e d  i n  t h e  p r e c q d i n g  

s e c t i o n  s h a l l  t a k e  p l a c e  o t h e r w i s e  t h a n  b y  v i r t u e  o f  a  d e c r e e  

o r  o r d e r  o f  a n y  B r i t i s h  C o u r t ,  t h e  C o l l e c t o r  s h a l l ,  a f t e r  

r e c o r d i n g  h i s  r e a s o n s  i n  w r i t i n g ,  d e c l a r e  s u c h  a l i e n a t i o n  t o  

b e  n u l l  a n d  v o i d ,  a n d  w h e n  h e  d o e s  t h i s  h e  h a s  p o w e r  u n d e r  

s e c t i o n  1 1 A  t o  r e s u m e  p o s s e s s i o n ,  o f  t h e  p r o p e r t y .  T h e  t r i a l  

J u d g e  h a s  h e l d  t h a t  t h e r e  w a s  n o  a l i e n a t i o n  o f  t h e  p r o p e r t y  

a n d  t h e r e f o r e  t h e  C o l l e c t o r  h a d  n o  p o w e r  t o  r e s u m e  t h e  l a n d .

A c c o r d i n g  t o  h i m  t h e  w o r d  a l i e n a t i o n  i m p l i e s  a  t r a n s f e r  

o r  c o n v e y a n c e  b y  a  w a t a n d a r  t o  a  s t r a n g e r .  H e  s a y s  a t  

p a g e  4  : “ t h e  e x p r e s s  p r o h i b i t i o n  i s  a g a i n s t  a l i e n a t i o n  o n l y  

a n d  t h a t  t e r m  h a s  a  m e a n i n g  w h i c h  i s  g e n e r a l l y  a c c e p t e d  

a n d  t h a t  m e a n i n g  d o e ?  n o t  i n c l u d e  t h e  p a s & i n g  o f  t h e  p r o p e r t y  

i n t o  t h e  h a n d s  o f  t r e s p a s s e r  ” . I  c a n  s e e  n o  j  u s t i f i c a t i o n  f o r  

p l a c i n g  t h i s  n a r r o w  c o n s t r u c t i o n  o n  t h e  w o r d  a l i e n a t i o n  

I f  a  w a t a n d a r  c o n v e y s  w a t a n  p r o p e r t y  t o  a  s t r a n g e r  t h e r e  

i s  o f  c o u r s e  a n  a l i e n a t i o n  b y  a  w a t a n d a r ,  b u t  i f  w a t a n  

p r o p e r t y  p a s s e s  i n t o  t h a  h a n d s  o f  a  s t r a n g e r ,  t h o a g h  w i t h o u t  

a n y  c o n v e y a n c e ,  a s  f o r  i n s t a n c e  b y  d e v o l u t i o n  o r  u s u r p a t i o n ,  

t h e r e  i s  e q u a l l y  a n  a l i e n a t i o n  f r o m  t h e  w a t a n d a i ;  f a m i l y .

I f  a w i d o w  o f  a  w a t a n d a r  m a k e s  a  v a h d  a d o p t i o n  a n d  t h e  

p r o p e r t y  p a s s e s  t o  t h e  s o n ,  t h e r e  i s  n o  a l i e n a t i o n ,  b u t  t h e  

r e a s o n  i s  n o t  t h a t  t h e r e  h a s  b e e n  n o  c o n v e y a n c e ,  b u t  t h a t  t h e
MO-n Bk Ja  10—2 .
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^  person to whom tke p r o p e r t y  passes is not a stranger. If t l i e

K h a jtg o u d a  a d o p t i o n  is not valid, there is an alienation.
T h e  The m e a n i n g  of the word “ alienation ” as nsed in

o ? S t T t e ^ o e  section 1 1  is, I  think, quite ohvious if w e  c o m p a r e  the section 
with section 10 to which it refers. Under section 11 the 

Broomfield j .  C o l l e c t o r  is required to set aside any alienation of the nature 
described in section 10. Now the transactions referred 
to in section 10 are transactions where any watan or any part 
thereof has passed without the sanction of Government into 
the ownership or beneficial possession of any person other 
than the officiator, or, if the property has not been assigned, 
into the ownership or beneficial possession of any person not 
a watandar of the same watan. S o  that what is meant by 
“ ahenation ” under section 11, is only the passing of watan 
property into the ownership or beneficial possession of any 
person other than the officiator or a person not a watandar 
of the same watan as the case may be. No transfer or 
conveyance by a watandar is necessary at all.

In the present case the Collector’s power to set aside the 
alienation and to resume the property depended simply 
on the question whether the plaintiff is a stranger to the 
watan. That again depends upon the question whether 
he is or is not a validly adopted fon of the former holder. 
There was en issue as to the vahdity of the adoption and the 
finding is against the plaintif. Apparently it was so found 
on the admission of the plaintiff’s pleader that the adoption 
was invahd. The learned advocate for the appellant has 
suggested that in view of recent decisions of the Privy Council 
the adoption may have been vahd and the previous decision 
of the Court incorrect.. I may mention here that in addition 
to Chanaviragouda’s suit of 1 9 2 0  there was another suit 
brought by the plaintiff himself against defendant No. 4 
in 1 9 2 8  in which he sought a declaration that he is the vahdly 
adopted son of FaMrgouda, and his suit was dismissed. 
Mr. Palekar’s argument on this part of the case has not been 
developed in a way to make it in the least convincing and

242 INDIAĵ  LAW REPORTS [1937]



1936tliere are no materials before us on wMcIl we could possibly 
Iiold that Fakirgouda’a widow F^kirawwa had power to Khanqouda 
adopt the plaintiff. Moreover if she had power to adopt The 
at al]., her adoption of Chanaviragouda in 1 9 0 1  would f  fima  o?s?^b?ob 
facie be valid also, and that would render the subsequent 
adoption of the plaintifi invalid. It appears, therefore, Sroomfldd j. 
that the Revenue authorities were justified in holding the 
plaintiff to be a stranger to the watan and the orders annuUing 
the alienation under section 11 and resuming the lands 
under section l lA  were legal orders.

A s  t o  t h e  o r d e r  f o r  t h e  r e m o v a l  o f  t h e  p l a i n t i f f ’ s  n a m e  

f r o m  t h e  r e g i s t e r ,  t h e  a r g u m e n t  f o r  t h e  a p p e l l a n t  i s  b a s e d  

o n  s e c t i o n  3 4  o f  t h e  W a t a n  A c t ,  w h i c h  p r o v i d e s ,  i n  t h e  f i r s t  

p l a c e ,  t h a t  t h e  C o l l e c t o r  i s  t o  r e g i s t e r  t h e  n a m e  o f  a n  

a d o p t e d  s o n  o f  a- r e p r e s e n t a t i v e  w a t a n d a r  o n  r e p o r t  o f -  t h e  

a d o p t i o n  b e i n g  m a d e  t o  h i m ,  a n d ,  i n  t h e  s e c o n d  p l a c e ,  t h a t  

i f  s u c h  a d o p t i o n  b e  s u b s e q u e n t l y  s e t  a s i d e  b y  a  d e c r e e  o f  

a  c o m p e t e n t  C o u r t ,  t h e  C o l l e c t o r  s h a l l  r e m o v e  s u c h  n a m e  f r o m  

t h e  r e g i s t e r .  T h e  t r i a l  J u d g e  h o l d s ,  a n d  h e  m a y  b e  r i g h t s  

t h a t  a  f i n d i n g  i n  a  j u d g m e n t  t h a t  a n  a d o p t i o n  i s  i n v a l i d  i s  n o t  

e q u i v a l e n t  t o  a  d e c r e e  s e t t i n g  a s i d e  a n  a d o p t i o n ,  t h o u g h  

I  t h i n k  m y s e l f  t h a t  t h e  w o r d  “  d e c r e e  ”  i n  s e c t i o n  3 4  m u s t  

b e  d e e m e d  t o  i n c l u d e  t h e  j u d g m e n t  o n  w h i c h  t h e  d e c r e e  i s  
b a s e d .  B u t  s e c t i o n  3 4  d o e s  n o t  s a y  t h a t  t h e  n a m e  o f  a n  

a d o p t e d  s o n  c a n  o n l y  b e  r e m o v e d  w h e n  t h e r e  i ?  a  d e c r e e  

s e t t i n g  a s i d e  t h e  a d o p t i o n .  T h e r e  i s  a l s o  s e c t i o n  3 6 ,  

c l a u s e  ( 3 ) ,  o f  t h e  A c t  w h i c h  a s  a m e n d e d  b y  A c t  X I  o f  1 9 3 0  

p r o v i d e s  a s  f o l l o w s :
“ If any person shall by production of a decree of a competent Court, satisfy the 

Collector that he is entitled to have hie name registered as the nearest heir of such 
deceased watandar in preference to the person whose name the Collector has ordered 
to be registered, a t any time within six years of such order, the Collector shall, 
subject to the foregoing provisoes^ cause the entry in the register to be atnended 
accordingly,”

It would certainly be a strange position if the Collector 
could declare an alienation null and void and resume the land, 
and yet should have no power to remove from the Begister

MO-ii Bk Ja  10—2a
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1936 o f  r e p r e s e n t a t i v e  w a t a n d a r s  t l i e  n a i n e  o f  t l i e  p e r s o n  la e ld .  
K h a n g o itd a  t o  l i a v e  n o  t i t l e .  A n o t b , e r  p o i n t  t o  b e  n o t e d  i n  t h i s  

T h e  c o n n e c t i o n  i s  t l i a t  t h e  o r i g i n a l  o r d e r  o f  1 9 0 9  f o r  t h e  e n t r y  

OF STA.TE FOB o f  t h e  p l a i n t i f f ’ s  n a m e  h a s  b e e n  c a n c e l l e d  b y  t h e  C o n i m i s -  
s i o n e r ’ s  o r d e r  o f  J u n e  2 7 ',  1 9 2 7 .  T h e  e f f e c t  o f  t h a t  w o u l d  

B r o o m fie ld  j .  a p p a r e n t l y  b e  t h a t  t h e  p o s i t i o n  i s  t h e  s a m e  a s  i f  t h e  p l a i n t i f f ’ s  

n a m e  h a d  n e v e r  b e e n  e n t e r e d  a t  a l l .  A s  t h e r e  a r e  n o  g r o u n d s  

f o r  h o l d i n g  a n y  o f  t h e  o r d e r s  o f  t h e  R e v e n u e  a u t h o r i t i e s  

t o  b e  ultra vires, t h e  s u i t  w o u l d  b e  b a r r e d  u n d e r  c l a u s e  3  

a s  w e l l  a s  c l a u s e s  1  a n d  4  o f  s e c t i o n  4  ( a )  o f  t h e  R e v e n u e  

J u r i s d i c t i o n  A c t .

The appeal must be dismissed with costs. Two sets of 
costs, one for respondent No. 1 and one for respondent 
N o .  3 .

Appeal dismissed.
J . G. R.
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APPELLATE CRIMINAL.

Before Mr. Justice Broomfield and Mr, Justice Sen.

1936 r AJVI NARAYAN BABURAO I^ P U R  (oBiaiifAX A ccused), A ppellant v.
EMPEROR.*

hidian, Penal Code {Act X L V  of 1S60)^ sections 498, 497~Eiiiicing or taking aimy 
married woman— To comtitute enticing, a person must have the care of woman on behalf 
of husband—-Offence of enticing or taking^ complete as soon as control has ceased— 
“ Detains”, meaning of—Adultery— Complaint by husband necessary—Criminal 
Procedure Code [Act F of 1898), section 199—“ In  his abseme ” and “ On Ms 
behalf”—Inierpretation.

Tlie meaning of the words “ in liis absence ” in section 199 of the Criminal Proce­
dure Code, 1898, explained.

The -words “ on his behalf ” in section 199 of the Criminal Procedure Code, 1898,. 
must be given some meaning. I t  is not enough that a  person should take care of 
the wife instead of the husband because the husband will not take care of her and 
there is no one else to do it. I t  must be shown that the person has the care of the 
wife on behalf of her husband.

^Criminal Appeal No. 59 of 1936.


