
they were wrong in both these contentions. The election 
is to be made under the statute, and what the defendants , Calico 
asked was that the plaintiffs should not be allowed to post- assocuhok 
poDe the election till the final hearing. I see no reason to 
depart from the ordinary rule that costs follow the event, lt©
and I order the plaintiffs to pay the costs of the defendants 
of the summons in each suit separately. Costs to be 
taxed.

Counsel certified.
Attorneys for plaintiffs, Messrs. Little d  Co.

Attorneys for defendants, Messrs. BhaisJianhar, Kanga 
& G o ,

O r d e r  a c c o r d i n g l y ^
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APPELLATE CIVIL.

Before the Honourable Mr. 8. S. BmigneJcar, Acting Chief Justice, and 
'Mr.  Justice Tyahji.

PATEL SAMALBHAI LALLUBHAI (original Defendant N o . 1), Appellant W36 
w. JESA'NGBHAI RANCHHODDAS and othebs (okiginal Plaintiffs 

AND Defendant N o .  2), R espondesi'S.*

Bombay Local Boards Act {Bom. Act V I of 1923), section 35— Meeting of J^ocal Board, 
t@ elect President— T'ivo candidates—Even votes—Chairman’s casting vote—Voti7ig to be 
recorded in a gjjecial booh— Voting by ballot— Regulation No. 35— Validity.

Regulation 35 of tiie Regulations frasied by the Taluka Local Board, North 
Daskroi, under section Sii (1) of the Bombay Local Boards Act, 1923, providiag for 
voting bjf ballot in the case of election of the President and Tice-President is ultra, 
viretf, being clearly inconsistent with section 35 {2){h) of the Act since under the Act 
there could not be any voting by ballot.

On January 16,1935, a meeting was held for the election of the President of a Taluka 
Local Board. Twenty members were present and there were two rival candidates, 
feach of them getting a t the election an efual number of votes. The Chairman of the 
meethig decided to give his castuig vote to defendant No. 1, but before he announced 
fche result of the election, a member j>rotested against the open voting as being

*Second Appeal No. 261 of 1936,
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1936 contrary to Regulation No. 35. Tlie oTbiection was oremiled and defendant No. 1 
SA3UKBH u  declared to have been elected as the President.
L'ALLTJBHAI. Plaintiffs, t^\’o members of the Board, sued to have it declared tha t the election of
-JESANCB1I4I 1 President was void and illegal and the}' further sued to obtain

E a sc h h o d d a s  an injunction restraining him from w orkm g as the President. The Courts telow, 
reljing upon Pv,egulation No. 3.5, decreed the claim. Defendant No. 1 having 
appealed;—

Beld, dismissing the suit, tha t the Begiilation vras ultra virp.n the Bombay Local 
Boards Act, 1923, and was therefore illegal and made n'ithout jurisdiction.

S econd  A p p e a l f r o m  the d e c i s i o n  of JST. S. L o l m r ,  D i s t r i c t  

J u d g e ,  A l i n i e d a b a d ,  c o i i f i n i a i n g  t h e  d e c r e e  p a s s e d  b y  C. 13. 
P a n d y a ,  F i r s t  C l a s s  Subordinate J u d g e ,  A l i n i e d a b a d .

Suit f o r  d e c l a i a t i o n  a n d  i n j  a u c t i o n .

T h e  m a t e r i a l  f a c t s  a p p e a r  s u f f i c i e n t l y  f r o m  t h e  j u d g m e n t .

J J .  L .  S h a l l ,  f o r  t h e  a p p e l l a n t .

G .  N .  T h a J c o r ,  w i t h  P .  A .  D J i n i v a ,  f o r  r e s p o n d e n t .

Eangneicab. Ag. C .  J .  T h i s  a p p e a l  r a i s e s  a  s o m e w h a t  

i m p o r t a n t  q u e s t i o n  u n d e r  t h e  B o m b a y  L o c a l  Boards A c t  

( B o m .  V I  o f  1 9 2 3 ) .  T h e  q u e s t i o n  i s  w h e t h e r  a  c e r t a i n  

regulation m a d e  b y  t h e  T a l u k a  L o c a l  B o a r d  o f  N o r t h  

Basla'oi i s  u l t r a  v i r e s  t h e  A c t .  F i r s t ,  a s  t o  t h e  f a c t s  : 

T h e r e  w a s  a  m e e t i n g  o f  t h e  L o c a l  Board o n  J a n u a r y  1 6 ,  
1 9 3 5 ,  f o r  t h e  p u r p o s e  o f  e l e c t i n g  a  P r e s i d e n t  o f  t h e  B o a r d .  

T w e n t y  m e m b e r s  o f  t h e  Board w e r e  p r e s e n t ,  a n d  o n e  

D w a r k a d a s  w a s  a p p o i n t e d  C h a i r m a n  o f  t h e  m e e t i n g .  

A  r e s o l u t i o n  w a s  m o v e d  a n d  d u l y  s e c o n d e d  b y  t h e  p l a i n t i f f s  

t o  t h e  e f f e c t  t h a t  o n e  M a n e k l a l  M a n i l a l  p h o u l d  b e  e l e c t e d  
a s  t h e  P r e s i d e n t .  A n  a m e n d m e n t  t o  t h ,e  r e s o l u t i o n  w a s  

d u l y  m o v e d  a n d  s e c o n d e d  t o  t h e  e f f e c t  t h a t  d e f e n d a n t  N o .  1  

s h o u l d  b e  e l e c t e d  a s  t h e  P r e s i d e n t .  V o t e s  w e r e  t a k e n  b y  

s h o w  o f  h a n d s ,  a n d  o n  a  c o u n t  t h e  C h a i r m a n  f o u n d  t h a t  

t h e r e  w e r e  t e n  v o t e s  i n  f a v o u r  o f  M a n e k l a l  a n d  t e n  i n  f a v o u r  
o f  d e f e n d a n t  N o .  1 ,  T h e r e u p o n ,  a s  i:h e  m i n u t e s  o f  t h e  

m e e t i n g  s h o w ,  t h e  C h a i r m a n  g a v e  h i s  c a s t i n g  v o t e  i n  f a v o u r  

of d e f e n d a n t  No. 1. Upon t h a fc  o n e  H a r i b h a i  r a i s e d  a  p r o t e s t  
t h a t  u n d e r  r e g u l a t i o n  3 5  m a d e  b y  t h e  B o a r d  a n d  s a n c t i o n e d
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1036b y  t h e  D i s t r i c t  L o c a l  B o a r d ,  t h e  v o t e s  o u g i i t  t o  h a v e  b e e n  
t a k e n  b y  b a l l o t  a n d  n o t  b y  a  s h o w  o f  h a n d s ,  a n d  t l i a t  t h e  Sa m a l b h a i

p r o c e d u r e  f o l l o w e d  w a s  i l l e g a l .  T h e  C h a i r m a n  o v e r r u l e d  ' i<:
t h e  o b j e c t i o n .  T h i s  s u i t  i s  t h e  r e s u l t  o f  t h e  p r o c e e d i n g s  

Y d 'i i c h  t h u s  t o o k  p l a c e  a t  t h e  m e e t i n g .  I t  w a s  b r o u g h t  b y  t h e  

r e s p o n d e n t s  w h o  a r e  t w o  m e m b e r s  o f  t h e  B o a r d  a g a i n s t  

d e f e n d a n t  N o .  1 ,  w h o ,  a s  I  h a v e  s t a t e d ,  w a s  e l e c t e d  P r e s i d e n t  

o f  t h e  B o a r d ,  a n d  t h e  T a l u k a  L o c a l  B o a r d ,  N o r t h  B a s k i o i ,  

d e f e n d a n t  N o ,  2 .

T h e  t r i a l  C o u r t  a c c e p t e d  t h e  p l a i n t i f i s ’ c l a i m  a n d  d e c l a r e d  

t h a t  t h e  e l e c t i o n  o f  d e f e n d a n t  N o .  1  w a s  v o i d  a n d  i l l e g a l  

a n d  g r a n t e d  a n  i n j u n c t i o n  a g a i n s t  d e f e n d a n t  N o .  1  r e s t r a i n i n g  
l i i m  f r o m  a c t i n g  a s  P r e s i d e n t  o f  t h e  B o a r d .  T h e r e  w a s  a n  

a p p e a l  t o  t h e  D i s t r i c t  J u d g e  o f  A h m e d a b a d ,  w h i c h  w a s  

d i s m i s s e d  b y  t h e  l e a r n e d  J u d g e ,  a n d  i t  i s  f r o m  h i s  j u d g m e n t  

t h a t  t h i s  s e c o n d  a p p e a l  i s  m a d e .

T h e  l e a r n e d  a d v o c a t e  o n  b e h a l f  o f  t h e  a p p e l l a n t  h a s  r a i s e d  

f o u r  c o n t e n t i o n s  ; b u t  i n  v i e w  o f  t h e  c o n o l u s i o n  t o  w h i c h  

w e  h a v e  c o m e  a s  r e g a r d s  o n e  o f  t h e m ,  i t  i s  n o t  n e c e s s a r y  

t o  e x p r e s s  a n y  o p i n i o n  o n  t h e  r e m a i n i n g  c o n t e n t i o n s .

T h e  m o s t  i m p o r t a n t  c o n t e n t i o n  r a i s e d  b y  t h e  l e a r n e d  

a d v o c a t e  i s  t h a t  t h e  r e g u l a t i o n  o n  w h i c h  t h e  p l a i n t i f f s  r e l y  

a n d  u p o n  t h e  s t r e n g t h  o f  w h i c h  t h e  p l a i n t i f f s  s u c c e e d e d  i n  

b o t h  t h e  l o w e r  C o u r t s  i s  u l t r a  r n n e s  t h e  A c t  a n d  t h e r e f o r e  

i l l e g a l  a n d  m a d e  w i t h o u t  j u r i s d i c t i o n .  I t  i s  n e c e s s a r y ,  

t h e r e f o r e ,  t o  t u r n  t o  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  A c t  a s  

a l s o  t o  s o m e  o f  t h e  r e g u l a t i o n s  m a d e  t h e r e u n d e r .  S e c t i o n  5  

o f  t h e  A c t  r e l a t e s  t o  t h e  c o n s t i t u t i o n  o f  t h e  B o a r d  a n d  i t  

p r o v i d e s ,  o m i t t i n g  t h e  u n n e c e s s a r y  A v o r d s  : E v e r y  T a l u k a  

L o c a l  B o a r d  c o n s i s t s  o f  { a )  e l e c t i v e  m e m b e r s ,  a n d  (6)  

n o m i n a t e d  m e m b e r s ,  t h a t  i s  m e m b e r s  n o m i n a t e d  b y  

G o v e r n m e n t .  T h e  r e s t  o f  t h e  s e c t i o n  i s  n o t  m a t e r i a l .  I t  i s  

c l e a r  t h a t ,  h a v i n g  r e g a r d  t o  t h i s  s e c t i o n  a n d  t h e  o t h e r  

p r o v i s i o n s  t o  w h i c h  o u r  a t t e n t i o n  h a s  b e e n  d r a w B ^  t h e  B b a r d  

c o m e s  i n t o  e x i s t e n c e  a s  s o o n  a s  i t  h a s  i t s  m e m b e r s  e l e c t e d
M O - i i B k J a l O — l a
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a n d  m e m b e r s  n o m i n a t e d ,  e v e n  t h o n g l i  a t  t l i e  t i m e  t l i e  B o a r d  

LM urBH Ai h a v e  110 P r e s i d e n t .  T h e n  c o m e s  s e c t i o n  2 2  w h i c i i
V. r e f e r s  t o  t h e  electioD o f  t h e  P r e s i d e n t  a n d  i t  p r o v i d e s  t h a t  

i S c m o m L  E v e r y  L o c a l  B o a r d  s h a l l  b e  p r e s i d e d  o v e r  b y  a  P r e s i d e n t ,  

j?cewo^c^(r 4 g. B o a r d  f r o m  a m o n g s t  i t s  o w n  . m e m b e r s . ”
S e c t i o n  2 7  m a y  b e  r e f e r r e d  t o  a s  i t  h a s  s o m e  b e a r i n g  o n  t h e  

s c h e m e  o f  t h e  A c t  r e l a t i n g  t o  t h e  q u e s t i o n  w h i c h  w e  h a v e  

t o  d e c i d e .  I t  p r o v i d e s  ;

“ On the expiry of the term of ofB.ee of a local board tlxe president and vice-presi­
dent sliall continue to carry out the current administrative duties of their offices 
until such time as a new president and vice-president shall have been elected and shal! 
have taken over charge of their duties : Provided that in the case of the new board 
constituted under tliia Act, a meeting for the election of a new president shall b& 
called by the president of the retiring board.”

T h e n  i t  p r o v i d e s  t h a t —

“ The president or vice-president of the retiring board and, in their absence, the- 
chief officer, if any, shall preside at such lueeting, and the new boaBd shall then elect, 
its own chairman for that m eeting...  .The chairman so elected shall then preside a t 
such meeting, and the meeting shall then proceed to elect the new president.”

T h e  m e e t i n g  i n  q u e s t i o n  w a s  h e l d  i n  a c c o r d a n c e  w i t h  t h e  

p r o v i s i o n s  o f  t h i ?  s e c t i o n .  T h e  n e x t  s e c t i o n  w h i c h  i s  r e l e v a n t  

i s  s e c t i o n  3 5 ,  s u b - s e c t i o n  { 1 ) ,  w h i c h  i s  i n  t h e s e  t e r m s  :

“ k  local board shall meet togetl^v nob less than once in every 3 months and shall 
from time to time make regulations, consistent with this Act and with any 
rules or orders made by the Government in this behalf under clause (e) of section 133 
with respect to the place, day, hour, notice, management, and adjournment of such 
meetings, and generally %vith respect to the transaction of business, as it thiiik& 
fit, suljject to the provisions of the following sub-sections."’

These last words seem to me to be important and it is. 
clear from the judgment under appeal that the learned 
Judge has omitted to notice them. Then sub-clause (Jc) 
of section 3 5  { 2 )  is i n  these terms :—>

Minutes shall be kept of the names of the members and of the Government officers,, 
if any, preseiit under the provisions of section 40 and of the proceedings a t eaeli 
meeting of the board, and if any member present a t the meeting so desire, of the names 
of the members voting, respectively, for or against any resolution, in a boo^c to be 
provided for this purpose, which shall be signed, as soon as practicable, by the president, 
viee-president or chairman of such meeting and shall a t all reasonable times be opeui
to inspection by any member of the board or by any inhabitai\t 0̂  the district.”
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S u b - c l a u s e  ( 1 )  p r o v i d e s  :
“  E v e r y  r e g u l a t i o n  m a d e  ix n d e r  t h i s  s e c t io n  b y  a  t a l u k a  lo c a l  b o a r d  s h a l l  b e  s u b j e c t  S a m a l b h a i  

t o  t h e  a p p r o v a l  o f  t l i e  d i s t r i c t  lo c a l  b o a r d  t o  w h ic h  s i i c h  t a l u k a  lo c a l  b o a r d  i s  s i ib -  

- o r d in a te .”  J e s a n g b h a i

I t  w a s  o n e  o f  t h e  c o n t e n t i o n s  o f  d e f e n d a n t  N o .  1  t h a t  t h i s  

. p a r t i c u l a r  r e g u l a t i o n  w h i c ’h  w a s  m a d e  n n d e r  s n h - s e c t i o n  ( 1 )  

o f  s e c t i o n  3 5  w a s  n o t  a p p r o v e d  b y  t h e  D i s t r i c t  L o c a l  B o a r d ,  

b u t  t h i s  Gontenticn w a s  n e g a t i v e d  b y  b o t h  C o u r t s  a n d  h a s  

n o t  b e e n  p r e s s e d  b e f o r e  u s .

T h e s e  t h e n  a r e  t h e  m a t e r i a l  s e c t i o n s  o f  t h e  A c t .

I  n o w  t u r n ,  t o  t h e  r e g u l a t i o n s  w h i c h  i t  i s  c l e a r  h a v e  b e e n  

m a d e  u n d e r  s e c t i o n  3 6  ( 1 ) .  R e g u l a t i o n  1  s a y s  t h a t  a  

“ M o t i o n ”  i n c l u d e s  a  p r o p o s a l  a n d  a n  a m e n d m e n t .  T h e n  

r e g u l a t i o n  1 0  p r o v i d e s  •. E v e r y  p r o p o s a l  a n d  a m e n d m e n t  

■ e x c e p t a  f o r m a l  m o t i o n  s u c h  a s  a  m o t i o n  f o r  a d j o x i r n m e n t  

s h a l l  b e  p u t  i n  w r i t i n g . ”  T h e n  r e g u l a t i o n  1 3  a n d  t h e  

f o l l o w i n g  r e g u l a t i o n s  l a y  d o w n  t h e  p r o c e d u r e  f o r  m o v i n g  

a n d  s e c o n d i n g  a  m o t i o n  o r  r e s o l u t i o n  a n d  a m e n d m e n t s  

t h e r e t o .  T h e n  r e g u l a t i o n  3 4  r e l a t e s  t o  t h e  p r o c e d u r e  f o r  

t a k i n g  v o t e s  o n  p r o p o s a l s  a n d  a m e n d m e n t s  a t  t h e  c o n c l u s i o n  

o f  t h e  d e b a t e .  T h e n  c o m e s  t h e  r e g u l a t i o n  w h i c h  h a s  b e e n  

t h e  S L i b j e c t  o f  d i s p u t e  b e t w e e n  t h e  p a r t i e s .  I t  i s  i n  t h e s e  

t e r m s  :
“ 35. Votes shall ordinarily be taken by a counting of hands, but may if the presid­

ing authority with the sense of the meeting so decide be taken by ballot. In the 
ease of election of President and Vice-T’resident they shall be taken by ballot.”

T h e  r e s t  o f  t h e  r e g u l a t i o n  i s  n o t  m a t e r i a l .  E e g u l a t i o n  3 6  

• e m p o w e r s  a  m e m b e r  t o  d e m a n d  a  p o l l .  R e g u l a t i o n  3 7  

e x p l a h i s  w h a t  i s  m e a n t  b y  v o t i n g  b y  b a l l o t .  I t  i s  a s  f o l l o w s  :
“ When votes are taken by ballot, the members shall record their votes in writing 

in such manner as the presiding authority may prescribe. Such writing shall not 
be signed and shall not be seen by any person except the pressiding authority and 
two scrutinisers to be appointed by him. Such papers shall be destroyed imme­
diately after the result of the voting is declared.”

T h e  a p p e l l a n t ,  t h e r e f o r e ,  a r g u e s  t h a t  r e g u l a t i o n  3 5  is  

m r e s  t h e  A c t ,  a s  t h e  A c t  i n  s u b - c l a u s e  {Jc) o f  s e c t i o n  3 5  • ( 3 )

. g i v e s  a  r i g h t  t o  a n y  m e m b e r  t o  h a v e  t h e  n a m e s  o f  t h e

Bom. BOMBAY SERIES 229



^  m e m b e r s  p r e s e n t  v o t i n g  f o r  o r  a g a i n s t  a n y  r e s o l u t i o n  i n . a n y  
S am a lb h a i m e e t i n g  r e c o r d e d  i n  a  s p e c i a l  b o o k  w b i c h  t b e n  l i a s  t o  b e  

V. s i g n e d  b y  t b e  p r e s i d i n g  a i i t l i o r i t y .  T i i e  l e a r n e d  ,D i s t r i c t  

J u d g e  f e i t  t l i e  f o r c e  o f  t h i s  c o n t e n t i o n ; b u t  b e  t h o u g h t  

B m i g ^ a r  j g  t h e  s e c t i o n  d i d  n o t  c o n f e r  u p o n  a m e m b e r  a  r i g h t  t o  h a v e  
t h e  n a m e s  o f  m e m b e r s  v o t i n g  f o r  o r  a g a i n s t  a  r e s o l u t i o n  

r e c o r d e d .  T h e  l e a r n e d  J u d g e  f u r t h e r  o b s e r v e d  t h a t  “  w h e r e  

v o t i n g  i s  b y  b a l l o t ,  t h e  m a m i e r  o f  v o t i n g  i s  c o n c e a l e d  a n d  

n o  m e m b e r  c a n  d e m . a n d  i t s  d i s c l o s u r e . ”  T h i s ,  i n  m y  o p i n i o n ,  

i s  r e a l l y  b e g g i n g  t h e  q u e s t i o n .  I t  i s  i m p o s s i b l e  i n  o u r  o p i n i o n  

t o  a c c e p t  t h i s  r e a s o n i n g  h a v i n g  r e g a r d  t o  t h e  e x p l i c i t  

l a n g u a g e  o f  s u b - c l a u s e  { k )  o f  s e c t i o n  3 5  ( 2 ) .  S u b - c l a u s e  (/c) 

o f  s e c t i o n  3 5  ( 2 )  c l e a r l y  c o n f e r s  u p o n  t h e  m e m b e r  t h e  l i g h t  

t o  h a v e  t h e  n a m e s  o f  p e r s o n s  w h o  v o t e d  f o r  o r  a g a i n s t  a  

r e s o l u t i o n  d i s c l o s e d .  T h e  B o a r d  c a n  m a k e  r e g u l a t i o n s  
“  c o n s i s t e n t  w i t h  n o t  o n l y  t h e  A c t  a n d  r u l e s  o r  o r d e r s  m a d e  

b y  G o v e r n m e n t  i n  t h i s  b e h a l f  ”  a s  t h e  J u d g e  p o i n t s  o u t ,  b u t  

a l s o  “  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  f o l l o w i n g  s u b ­
s e c t i o n s  ” , w h i c h  w o u l d  i n c l u d e  s u b - c l a u s e  { k ) .  E e g u l a -  

t i o n  3 5  t h e r e f o r e  is  c l e a r l y  i n c o n s i s t e n t  w i t h  s u b - c l a u s e  { k ) ,  

a n d  i t  i s  d i f f i c u l t  t o  s e e  h o w  u n d e r  t h e  A c t  f r a m e d  i n  t h i s  

m a n n e r  t h e r e  c o u l d  b e  a n y  v o t i n g  b y  b a l l o t .  A s  t h e  l e a r n e d  

J u d g e  h i m s e l f  p o i n t s  o u t  i t  i s  s i g n i f i c a n t  t o  n o t i c e  t h a t  i n  

a n  a n a l o g o u s  s t a t u t e ,  n a m e l y ,  t h e  M u n i c i p a l  B o r o u g h s  

A c t ,  t h e  c o r r e s p o n d i n g  s e c t i o n  3 5  ( 9 )  d o e s  n o t  c o n t a i n  

a  s i m i l a r  p r o v i s i o n ; n o r  d o e s  t h e  o t h e r  A c t  r e f e r r e d  t o  b y  

t h e  J u d g e ,  n a m e l y ,  t h e  B o m b a y  D i s t r i c t  M u n i c i p a l  A c t .  

T h e  l e a r n e d  J u d g e  t h e n  r e f e r s  t o  a b o o k  c a l l e d  t h e  B o m b a y  
Local B o a r d s  M a n u a l  w r i t t e n  b y  M r .  Gumming, a n d  a c c e p t e d  

t h e  c o n s t r u c t i o n  p u t  u p o n  t h e  r e g u l a t i o n  a n d  i t s  v a l i d i t y  

b y  t h a t  g e n t l e m a n .  In o u r  o p i n i o n  i t  w a s  i r r e g u l a r  o n  t h e  

p a r t  o f  t h e  l e a r n e d  J u d g e  t o  r e f e r  t o  t h e  Manual at a l l  . T h e  

q u e s t i o n  o f  c o n s t r u c t i o n  i s  o n e  w h i c h  i s  e n t i r e l y  f o r  t h e  

Court, a n d  c a n  o n l y  b e  d e c i d e d  u p o n  t h e  l a n g u a g e  o f  the 
Act a n d  s o m e t i m e s ,  i f  n e c e s s a r y ,  b y  r e f e r e n c e  t o  a n a l o g o u s  

s t a t u t e s .  It i s  a r g u e d  a s  i t  w a s  i n  the C o u r t  b e l o w  that
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s e c t i o n  3 5  ( 2 )  (/c) r e f e r s  o n l y  t o  t h e  m a n n e r  in  w k i o l i  t h e  ^
m i n u t e s  o f  a  m e e t i n g  a r e  t o  b e  k e p t .  T h a t  n o  d o u b t  i s  t r u e ,  Sa b ia ie h .u

b u t  i t  a l s o  p r o v i d e s  f o r  t h e  r i g h t  o f  s- m e m b e r  t o  h a v e  t h e  

Dames o f  p e r s o n s  w h o  v o t e d  f o r  o r  a g a i n s t  a  I ' e s o l u t i o n  

r e c o r d e d .  I t  i s  a r g u e d  t h a t  a  m e e t i n g  f o r  e l e c t i n g  a  P r e s i d e n t  4,̂

is  a  s p e c i a l  m e e t i n g  a n d  d i f f e r s  f r o m  o t h e r  m e e t i n g s  h e l d  ’’

f o r  t r a n s a c t i n g  b u s i n e s s .  A s  f a r  a s  I  c a n  s e e ,  t h e  A c t  m a k e s  

n o  d i s t i n c t i o n  b e t w e e n  a  m e e t i n g  h e l d  b y  t h e  B o a r d  f o r  

e l e c t i n g  a  P r e s i d e n t  o r  a n y  o t h e r  m e e t i n g  h e l d  t o  t r a n s a c t  

a n y  o t h e r  b u s i n e s s .  S e c t i o n  3 5  w o u l d  e a i i a l l y  a p p l y  t o  

b o t h .  N o r  d o  t h e  r e g u l a t i o n s  m a k e  a n y  s u c h  d i s t i n c t i o n .

I  think, therefore, we must allow the appeal, reverse 
the decree of the lower appellate Court and dismiss the suit 
with costs throughout.

Ty a b ji J .  I  a g r e e  t h a t  t h e  a p p e a l  m u s t  b e  a l l o w e d .

T h e  s u i t  i s  f o r  a  d e c l a r a t i o n  t h a t  t h e  e l e c t i o n  o f  d e f e n d a n t  

N o .  1  a s  P r e s i d e n t  o f  t h e  T a l u k a  L o c a l  B o a r d  o f  N o r t h  

D a s l c r o i  a t  a  m e e t i n g  h e l d  o n  J a n u a r y  1 6 ,  1 9 3 5 ,  i s  v o i d  

a n d  i l l e g a l ; a n d  f o r  a n  i n j u n c t i o n  r e s t r a i n i n g  d e f e n d a n t  

N o .  I  f r o m  w o r k i n g  a s  P r e s i d e n t ,  a n d  d e f e j n d a n t  N o .  2 , 
t h e  T a l u k a  L o c a l  B o a r d ,  f r o m  a c c e p t i n g  b i m  a s  P r e s i d e n t .

T h e  v a l i d i t y  o f  d e f e n d a n t  No. I ’ s  e l e c t i o n  a s  P r e s i d e n t  

d e p e n d s  u p o n  t h e  v a l i d i t y  o f  r e g u l a t i o n  3 5  f o r  t l i e  t r a n s a c t i o n  

o f  b u s i n e s s ,  p u r p o r t i n g  t o  b e  f r a m e d  b y  t h e  L o c a l  B o a r d  

u n d e r  t h e  p o w e r s  c o n f e r r e d  b y  s e c t i o n  3 5  ( 1 )  o f  t h e  B o m b a y  

L o c a l  B o a r d s  A c t  ( B o m b a y  A c t  V I  o f  1 9 2 3 ) .  T h e  

p l a i n t i f f s ’ c a s e  w a s  t h a t  t h e  d i s p u t e d  e l e c t i o n  w a s  v o i d  a s  

i t  h a d  t a k e n  p l a c e  a t  a  m e e t i n g  w h e r e  t h e  v o t e s  w e r e  t a k e n  

b y  a  c o u n t i n g  o f  h a n d s , ”  w h e r e a s  r e g u l a t i o n  3 5  p r o v i d e s  

a m o n g  o t h e r  t h i n g s  t h a t  i n  t h e  c a s e  o f  t h e  e l e c t i o n  o f  t h e  

P r e s i d e n t  ' '  v o t e s  s h a l l  b e  t a k e n  b y  b a l l o t . ”  D e f e n d a n . t  

No. 1  d o e s  n o t  d e n y  t h a t  r e g u l a t i o n  3 5  w a s  n o t  g i v e n  e f e o t  

t o  a t  t h e  m e e t i n g : b u t  c o n t e n d s  t h a t  f e g u l a t i o n  3 5 ,  i n  

s o  f a r  a s  i t  p r o v i d e s  f o r  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t  b y  

b a l l o t ,  ( u n d e r s t a n d i n g  t h a t  e x p r e s s i o n  a s  i t  i s  e x p l a i n e d  i n
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r e g u l a t i o n  3 7 ) ,  i s  i t s e l f  i n v a l i d  : i t  b e i n g  l i l t m  v i r e s  o f  t h e  

Sam albh ai L o c a l  B o a i d  t o  f r a m e  s u c l i  a  r e g u l a t i o n , — i n a s m u c h  a s  

V. t h e  p o w e r  c o n f e r r e d  u p o n  t h e  L o c a l  B o a r d  u n d e r  s e c t i o n  3 5 ,  

r 1 ? c h h o m a s  s u b - s e c t i o n  ( 1 ) ,  o f  t h e  B o m b a y  L o c a l  B o a r d s  A c t ,  t o  m a k e
y  j  r e g u l a t i o n s  f o r  t h e  t r a n s a c t i o n  o f  b u s i n e s s ,  i s  s u b j e c t  t o  t h e

r e s t r i c t i o n s  t h a t  t h e  r e g a l a t i o n s  s h a l l  b e  ( 1 )  c o n s i s t e n t  

\ \ i t h  t h e  s a i d  A c t ,  a n d  ( 2 )  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  

s u b - s e c t i o n s  o f  s e c t i o n  3 5  : a n d  i t  i s  c o n t e n d e d  t h a t  r e g u l a ­

t i o n  3 5  s o  e x p l a i n e d  is  i n c o n s i s t e n t  w i t h  s e c t i o n  3 5 ,  s u b ­

s e c t i o n  ( 2 ) ,  c l a u s e  ( k ) ,  o f  t h e  A c t .

I t  i s  p r o v i d e d  b y  c l a u s e  (fc)— w i t h  w M c h ,  a s  I  h a v e  s t a t e d ,  

r e g u l a t i o n  3 5  i s  a l l e g e d  t o  c o n f l i c t - — t h a t  i f  a n y  m e m b e r  

p r e s e n t  a t  a n y  m e e t i n g  s o  d e s i r e s ,  m i n u t e s  s h a l l  b e  k e p t  

o f  t h e  n a m e s  o f  t h e  m e m b e r s  v o t i n g ,  r e s p e c t i v e l y ,  f o r  o r  

a g a i n s t  a n y  r e s o l u t i o n ,  i n  a  b o o k  t o  b e  p r o v i d e d  f o r  t h e  

p u r p o s e ,  w h i c h  s l m l l  b e  s i g n e d ,  a s  s o o n  a s  p r a c t i c a b l e ,  b y  t h e  
P r e s i d e n t ,  V i c e - P r e s i d e n t ,  o r  C S h a ir m a n  o f  s u c h  m e e t i n g ,  

a n d  s h a l l  a t  a l l  r e a s o n a b l e  t i m e s  b e  o p e n  t o  i n s p e c t i o n  b y  

a n y  m e m b e r  o f  t h e  B o a r d  o r  b y  a n y  i n h a b i t a n t  o f  t h e  d i s t r i c t .  
N o  r e g u l a t i o n ,  i t  i s  a r g a e d ,  c a n  t h e r e f o r e  b e  v a l i d  w h i c h  h a s  

t h e  e f f e c t  o f  t a k i n g  a w a y  t h e  r i g h t  o f  a n y  m e m b e r  p r e s e n t  

a t  a n y  m e e t i n g  o f  t h e  B o a r d  t o  r e q u i r e  t h a t  t h e  n a m e s  o f  t h e  

m e m b e r s  v o t i n g  r e s p e c t i v e l y  f o r  o r  a g a i n s t  a n y  r e s o l u t i o n  

b e  e n t e r e d  i n  t h e  m i n u t e s  o f  t h e  p r o c e e d i n g s  o f  t h e  B o a r d  : 

a n d  r e g u l a t i o n  3 5  i s  s a i d  t o  b e  o b n o x i o u s  i n  t h i s  r e s p e c t  

t o  t h e  p r o v i s i o n s  o f  t h e  c l a u s e  ( k ) .

T h e  a c c e p t a n c e  o r  r e j e c t i o n  o f  t h i s  a r g u m e n t  d e p e n d s  

u p o n  w h e t h e r  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t  m u s t  t a k e  p l a c e  
b y  m e m b e r s  v o t i n g  f o r  o r  a g a i n s t  a n y  r e s o l u t i o n  : a n d  u p o n  

t h e  m a n n e r  i n  w h i c h  t h e  r e g u l a t i o n s  r e q u i r e  t h e  m i n u t e s  

t o  b e  k e p t  o f  t h e  p r o c e e d i n g s  f o r  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t .  

/ D e a l i n g  f i r s t  w i t h  t h e  f o r m  t h a t  t h e  p r o c e e d i n g s  f o r  t h e  

e l e c t i o n  o f  t h e  P r e s i d e n t  m u s t  t a k e ,  t h e  r e g u l a t i o n s  p r o v i d e  

g e n e r a l l y  f o r  t h e  t r a n s a c t i o n  o f  b u s i n e s s  a n d  t h e  c o n d u c t  

o f  p r o c e e d i n g s  a t  m e e t i n g s  o f  t h e  B o a r d .  T h e  b u s i n e s s
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193(3t o  t l i e  t r a n s a c t i o n  o f  w M c h  t h e  r e g u l a t i o n s  r e f e r  f a l l  i n  t h e  
m a i n  i i n d e r  t h r e e  h e a d s ' : m i n u t e s  a r e  r e q u i r e d  t o  b e  sam alb h ai 

c o n f i r m e d  a n d  s i g n e d  ( r e g u l a t i o n s  6 - 7 ) ,  q a e s t i o n s  p u t  t o  t h e  

P r e s i d e n t  m u s t  b e  d e a l t  w i t h  b y  t h e  p r e s i d i n g  a u t h o r i t y  ; t u ? o ^ S S m s  
( r e g u l a t i o n  9 )  a n d  p r o p o s a l s  o r  m o t i o n s  a n d  a m e n d m e n t s  
th e re to  m a y  b e  m a d e ,  s e c o n d e d  a n d  d i s c u s s e d  ( r e g u l a t i o n s  

1 0 - 3 8 ) .  I  b e l i e v e  t h a t  t h e  o n l y  o t h e r  c l a s s e s  o f  b u s i n e s s  

t h a t  a r e  m e n t i o n e d  a r e :  m o t i c n e  f o r  a d j o u r n m e n t  

( r e g u l a t i o n  3 9 ) ,  p o i n t ?  o f  o r d e r  ( r e g u l a t i o n s  4 0 - 4 4 )  a n d  t h e  

d i s c u s s i o n  o f  b u d g e t  e s t i m a t e s  o r  a p p r o p r i a t i o n  o f  f u n d s  

a n d  o f  r u l e s  o r  b y e ~ l a w s .
T h e  e l e c t i o n  o f  t h e  P r e s i d e n t  m u s t  f o r m  p a r t  o f  t h e  

b u s i n e s s  t o  b e  t r a n s a c t e d  b y  t h e  B o a r d ,  I t  i s  e n a c t e d  

b y  s e c t i o n  2 2  o f  t h e  L o c a l  B o a r d s  A c t  t h a t  e v e r y  L o c a l  

B o a r d  s h a l l  b e  p r e s i d e d  o v p r  b y  a P r e s i d e n t  e l e c t e d  b y  

t h e  B o a r d  f r o m  a m o n g s t  i t s  o w n  m e m b e r s  ; a n d  s e c t i o n  2 7  

p r o v i d e s  f o r  a  m e e t i n g  f o r  t h e  e l e c t i o n  o f  a  n e w  

P r e s i d e n t  b e i n g  c a l l e d .  P u t t i n g  a s i d e  t h e  b u s m e s s  o f  

c o n f i r m i n g  a n d  s i g n i n g  o f  t h e  m i n u t e s  a n d  d e a l i n g  w i t h  

q u e s t i o n s ,  t h e r e  i s  n o  p r o v i s i o n  i n  t h e  A c t  o r  t h e  r e g u l a t i o n s ,  

f o r  a n y  b u s i n e s s  b e i n g  t r a n s a c t e d  e x c e p t  b y  w a y  o f  a  m o t i o n  

o r  p r o p o s a l .  R e g u l a t i o n s  4 5  a n d  4 7  a r e  h a r d l y  e x c e p t i o n s  

i n  t h i s  r e s p e c t .  T h e y  c o n t a i n  s p e c i f i c  p r o v i s i o n s  a p p l i c a b l e  

t o  p a r t i c u l a r  f o r m s  o f  p r o p o s a l s .  , B u t  n e i t h e r  t h e s e  

r e g u l a t i o n s  n o r  a n y  o t h e r  t o  w h i c h  o u r  a t t e n t i o n  w a s  d r a w n  

h a s  a n y  b e a r i n g  o n  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t .  T h e  

e l e c t i o n ,  w h i c h  i s  t h e  s u b j e c t  o f  t h e  p r e s e n t  c o n t r o v e r s y j  

w a s  i t s e K  h r  I d  t h r o u g h  t h e  m e d i u m  o f  a  p r o p o s a l  a n d  a n  

a m e n d m e n t  t h e r e t o  ; a n d  y e t  nc^ e x c e p t i o n  h a s  b e e n  t a k e n  
t o  t h e  a d o p t i o n  o f  t h i s  c o u r s e f ,  n o r  i s  a n y  a l t e r n a t i v e  

■ s u g g e s te d . A l l  t h a t  i s  o b j e c t e d  t o  i s  t h a t  t h e  v o t e s  f o r  a n d  

a g a i n s t  t h e  p r o p o s a l  a n d  a m e n d m e n t  w e r e  t a k e n  b y  s h o w  
o f  h a n d s  a n d  n o t  b y  b a l l o t .

I t  m a y  b e  t a k e n  t h e r e f o r e  t h a t  p r o c e e d i n g s  f o r  t h e  e l e c t i o n  

o f  t h e  P r e s i d e n t  m u s t  c o n f o r m  w i t h  t h e  u s u a l  m e t h o d  f o r  
t h e  t r a n s a c t i o n  o f  b u s i n e s s ,  v i z . ,  t h r o u g h  a  p r o p o s a l  m a d e  i n
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1936 w r i t i n g ,  w i t l i j  i f  d e s i r e d ,  a m e i i d m e n t s  t o  t l i s  p r o p o s a l .  T i i e  

p i - o v i s i o n s  i n  s e c t i o n  3 5 ,  s n b - s e c t i o n  ( 2 ) ,  c l a u s e  ( k ) ,  m u s t  

V. ^ p p l y  t o  r e s o l u t i o n s  f o r  t l i e  e l e c t i o n  o f  t h e  P r e s i d e n t  a.s

e S ĉ h o d d a s  n u u c l i  a s  t o  a n y  o t t e r  r e s o l u t i o n s .  I f ,  t h e r e f o r e ,  a n y  m e m b e r
j  i:> r e s e n t a t  t l i e  m e e t i n g  a t  w M c l i  t h e  e l e o t i o n  o f  t h e  P r e s i d e n t

t a k e s  p l a c e  s o  d e s i r e s ,  t h e  n a m e s  o f  t h e  m e m b e r s  v o t i n g
r e s p e c t i v e l y  f o r  o r  a g a i n s t  t h e  r e s o l u t i o n  b y  w h i c h  t h e  

e l e c t i o n  o f  t h e  P r e s i d e n t  t a k e s  p l a c e ,  m u s t  b e  e n t e r e d  i n  

t h e  m i n u t e s .

T u r n i n g  n o w  t o  t h e  f o r m  o f  t h e  m i n u t e s  r e g u l a t i o n  
S 6  i s  d i r e c t l y  c o n c e r n e d  A v it h  t h e m ,  i t  m u s t  h o w e v e r  b e  

c o n s i d e r e d  w i t h  t h e  c o n n e c t e d  r e g u l a t i o n s  3 5  a n d  3 7 .  

R e g u l a t i o n  35 p r o v i d e s  t h a t  v o t e s  s h a l l  o r d i n a r i l y  b e  

t a k e n  b y  a  c o n n t i n g  o f  h a n d s ' ”  b u t  t o  t h i s  g e n e r a l  r u l e  

t w o  e x c e p t i o n s  a r e  i n t r o d u c e d :  ( 1 )  i f  t h e  p r e s i d i n g  
a u t h o r i t y  w i t h  t h e  s e n s e  o f  t h e  m e e t i n g  s o  d e c i d e ,  “  v o t e s  

m a y  b e  t a k e n  b y  b a l l o t ” . (2 )  T h e  s e c o n d  e x c e p t i o n  

i s  t h a t  “ Id t h e  c a s e  o f  t h e  e l e c t i o n  c f  t h e  P r e s i d e n t  a n d  t h e  
V i c e - P r e s i d e n t  t h e y  ( t h e  v o t e s )  s h a l l  b e  t a k e n  b y  b a l l o t . ”

T h e  n e x t  t w o  r e g u l a t i o n s  s h o w  w h a t ,  s o  f a r  a s  t h e  m i n u t e s  

a r e  c o n c e r n e d ,  i s  i m p h e d  r e s p e c t i v e l y  i n  v o t e s  b e i n g  t a k e n  
b y  a  c o u n t i n g  o f  h a n d s  a n d  b y  b a l l o t :—

“ When votes have been taken by a  counting of hands, the presiding authority 
shall on the demand of any member, cause to be recorded in the minute book the 
names of the members voting for or against the motion and of those Tvho have 
declined to vote ” (regulation 36).

T h i s  g i v e s  e f f e c t  t o  c l a u s e  ( k )  o f  s u b - s e c t i o n  ( 2 )  o f  s e c t i o n  3 5 .

N e x t ,  r e  g i d a t i o n  3 7  d e a l s  w i t h  t h e  o t h e r  f o r m  o f  v o t i n g ,  
— b y  b a l l o t — - a n d  i t  i s  p r o v i d e d  t h a t :

“ When votes are taken by ballot, the members shall record their votes in writing 
in such manner as the presiding authority may prescribe. Such v?riting shall not 
be signed and shall not be seen by any person except the presiding authority and 
two scrutinisers to be appointed by him. Such papers shall be destroyed immediately 
after the result of the voting is declared.”

I t  i s  c l e a r  t h e r e f o r e  t h a t  o n  t h e  v o t e s  b e i n g  s o  t a k e n  b y  

b a l l o t ,  t h e  n a m e s  o f  t h e  m e m b e r s  v o t i n g  r e s p e c t i v e l y  f o r
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1936o r  a g a i n s t  t t e  r e s o l u t i o n ,  c a n n o t ,  e v e n  i f  a  m e m b e r  s o  d e s i r e s ,  

b e  e n t e r e d  i n  t h e  m i n u t e  b o o k  a s  p r o v i d e d  b y  c l a u s e  { k )  

o f  s i i b - s e e t i o B  ( 2 )  o f  s e c t i o n  3 5 .  j b a ^ b h h

O n l y  o n e  a r g u m e n t  s e e m e d  t o  m e  t o  t h r e w  a n y  d o u b t  

o n  t h e  q u e s t i o n , — ^the a r g u m e n t  t h a t  t h e  e l e c t i o n  o f  t h e  T y a b u  j .  

P r e s i d e n t  w a s  t h e  t r a n s a c t i o n  o f  a  b u s i n e s s  o f  s o  p e c u l i a r  

a  n a t u r e  t h a t  p r o c e e d i n g s  r e l a t i n g  t o  i t  r i u i s t  s t a n d  o n  a  

s p e c i a l  f o o t i n g : t h a t  c o n . s e q u e n t ] y  t h e  m i m i t e B  r e c o r d i n g  

s u c h  p r o c e e d i n g s  m a y  r e a s o n a b l y  b e  i n  a  d i f f e r e n t  f o r m  f r o m  

t h e  m i n u t e s  r e l a t i n g  t o  t h e  o r d i n a r y  b u s i n e s s  t r a n s a c t e d  

b y  t h e  L o c a l  B o a r d  : a n d  t h a t  i t  i s  t h e  o r d i n a r y  b u s i n e s s  

w i t h  w h i c h  c l a u s e  (A:) o f  B u b - s e c t i o n  { 2 )  o f  s e c t i o n .  S 5  d e a l s .

T h e r e  i s  n o  j u s t i f i c a t i o n  h o ^ ^ 'e v e r  f o r  h o l d i n . g  t h a t  a n y  s u c h  

c l e 9. v a g e  i n  t h e  tA ^ o  c l a s s e s  o f  b u s i n e s s  i s  t o  b e  f o u n d  i n  t l i e  

r e g u l a t i o n s  o r  t h e  A c t ,  o r  t l i a t  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t  

i s  p u t  i n  a  c l a s s  a p a r t  f r o m , t h e  t r a n s a c t i o n  o f  t h e  o r d i n a r y  

b u s i n e s s .  N o r  d o  t h e  r e g u l a t i o n s  3 5 - 3 7  r e s t r i c t  t h e  t a k i n g  

o f  v o t e s  b y  b a l l o t  t o  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t .

In . m y  o p i n i o n  t h e  p r o v i s i o n  c o n t a i n e d  i n  r e g u l a t i o n  3 5  

t o  t h e  e S e c t  t h a t  o n  a  m o t i o n  o r  a m e n d m e n t  h a v i n g  r e f e r e n c e  

t o  t h e  e l e c t i o n  o f  t h e  P r e s i d e n t ,  v o t e s  s h a l l  b e  t a k e n  b y  b a l l o t ,  

u n d e r s t a n d i n g  t h a t  e x p r e s s i o n  a s  i t  i s  e x p l a i n e d  i n  r e g u l a t i o n  

3 7 ,  i s  i n c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  c l a u s e  ( k )  o f  s u b ­

s e c t i o n  ( 2 )  o f  s e c t i o n  3 5  o f  t h e  L o c a l  B o a r d s  A c t ; a n d  

c o n s e q u e n t l y  m , a k i n g  a  r e g u l a t i o n  w i t h  s a c h  a  p r o v i s i o n  w a s  

b e y o n d  t h e  p o w e r s  c o n f e r r e d  u p o n  t h e  L o c a l  B o a r d  x m d e r  

s e c t i o n  3 5 ,  s u b - s e c t i o n  ( i ) ,  o f  t h e  A c t *

F o r  t h e s e  r e a s o n s  I  a g r e e  t h a t  t h e  a p p e a l  m u s t  b e  a l l o w e d  

a n d  t h e  s u i t  d i s m i s s e d  w i t h  c o s t s  t h r o u g h o u t .

A p p e a l  a l l o w e d ,

: Y. V. D. ,


