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A PP E L LA TE  CEIM INAL.

Before Mr. Jtistice Broomfield and Mr. Jmtice Sen.

EJCPEROB V. B .  J .  M ISTRI ahd awothbb (okiqinal Aooused).* W36 ^
Awj'iist ;>!.

Indian Fadories Act ( X X V  of 1934), sections 37, 39, 40, 42, 4B, 44 and 60—Dyeing, ------
bUaclmig and printing factory—Exemption from section 37— Notice 'under section 39 
mentioning working hours and period of rest— Hands working contrary to notice—
Breach of provisions—Interpretation— Ride 80 of the rules made unde-r the Act.

There is no tiling in the Indian Factories Act, 1934, to show tha t exemption from 
the proTisioBS of section 37 carried •vvitla it an exemption from the provisions of 
sections 39 aiYd 40.

Accused Nos. 1 and 2 were respectively the occupier and the manager of a dyeing, 
bleaching and printing factory. On Noyember 12, 1935, a Ju n io r , Inspector of 
i ’actories visited the factory when he found several men workiitig a t  9-30 p.m. wiucb 
was contrary to the notice pu t up in the factory under section 39 of the Indian 
I ’actories Act, 1934:. The accused having been subsequently prosecuted for breach 
of the provisions of section 42, it was contended for the defence tha t as the factory, 
by reason of its being a dyeing, bleaching and printing factory, was exempted from 
the provisions of section 37, it  -was also exempted from the provisions of sections 39 
and 40 of tlie A c t:—

Held, (1) tha t the exemption as regards provisions of section 37 could not override 
tbe clear provisions of sections 39 and 40 of the A c t ;

(2) that the clear provisions of section 42 were infringed and tha t an ofience 
punishable under section 60 (6) (i) of the Act had been committed,

C e i m i n a l  A p p e a l  b y  t l i e  G o v e r n m e n t  o f  B o m b a y  a g a i n s t  

a n  o r d e r  o f  a c q u i t t a l  m a d e  b y  L  N .  M e K t a j  P r e s i d e a c y  

M a g i s t r a t e ,  F o u r t l i  C o u r t ,  B o m b a y .

P r o s e c u t i o n  u n d e r  t h e  I n d i a n  F a c t o r i e s  A c t ,  1 9 3 4 ,

!R . J ;  M i s t r y  ( a c c u s e d  N o .  1 )  a n d  J .  C h l i o i  ( a c c u s e d  

2^0 . 2 )  w e r e  r e s p e c t i v e l y  t h e  o c c u p i e r  a n d  m a n a g e r  o f  

a  f a c t o r y  k n o w n  a s  t h e  S w a d e s h i  D y e i n g ,  B l e a c h i n g  a n d  

P r i n t i n g  W o r k s ,  T a r d e o ,  B o m b a y ,  T h e  w o r k i n g  h o u r s  

i n  t h e  f a c t o r y  a s  n o t i f i e d  a n d  c o m m u n i c a t e d  t o  t h e  I n s p e c t o r  

o f  F a c t o r i e s  w e r e ,  s o  f a r  a s  n i g h t - s h i i t s  w e n t ,  f r o m  6  t o  9  p .m . ,  

a n d  a g a i n  f r o m  10 p . m .  t o  4  a . m .  w i t h  a n  h o u r  b e t w e e n

9  p . m .  and 10 p . m .  as t h e  p e r i o d  o f  r e s t  a n d  t h e  p e r i o d s  

w e r e  shown i n  t h e  D .  R e g i s t e r  k e p t  u n d e r  t h e  F a c t o r i e s  A c t  

( s e c t i o n s  39 and 40),
’̂ 'Criminal Appeal No, 223 of 1936.



^  O n  K o v e m 'b e r  1 2 ,  1 9 3 5 ,  a  J u n i o r  I n s p e c t o r  o f  F a c t o r i e s

S w u E O K  p a i d  a  v i s i t  t o  t l i e  f a c t o r y  'w li.e ii l i e  f o u n d  w o r k e r s  w o r k i n g

m is t e i  d u r i n g  t h e  f i x e d  i n t e r v a l  o f  r e s t .  T h e  a c c u s e d  w e r e

a c c o r d i n , g l y  p r o s e c u t e d  u n d e r  s e c t i o n  6 0  ( b )  ( i )  r e a d  w i t h

s e c t i o n  4 2  o f  t h e  A c t .  T h e  a c c u s e d  c o n t e n d e d  t h a t  t h e

f a c t o r y  w a s  a  d y e i n g ,  b l e a c h i n g  a n d  p r i n t i n g  f a c t o r y ,  t h a t  

t h e  w o r k e r s  w e r e  e n g a g e d  i n  w o r k  w h i c h  f o r  t e c h n i c a l  

r e a s o n s  w a s  r e q u i r e d  t o  b e  c a r r i e d  o n  c o n t i n u o u s l y  a n d  

t h a t  t h e  f a c t o r y  w a s  e x e m p t e d  f r o m  t h e  r e s t r i c t i o n s  a s  t o  

o b s e r v a t i o n  o f  i n t e r v a l s  o f  r e s t  r e q u i r e d  b y  s e c t i o n  3 7 .

T h e  P r e s i d e n c y  M a g i s t r a t e  a c c e p t e d  t h e  c o n t e n t i o n  a n d  

h e l d  t h a t  t h e  a c c u s e d  w e r e  n o t  l i a b l e ,  o b s e r v i n g  t h a t  m e r e l y  

b e c a u s e  t h e  n o t i c e  o f  p e r i o d s  o f  w o r k  m e n t i o n e d  a n  i n t e r v a l  

o f  r e s t ,  t h e  a c c u s e d  w e r e  n o t  l i a b l e  f o r  b r e a c h  o f  s e c t i o n  4 2  

-a s  t h e  i n t e r v a l  o f  r e s t  n e e d  n o t  h a v e  b e e n  m e n t i o n e d ,  h a v i n g  

r e g a r d  t o  t h e  e x e m p t i o n  i n  r e s p e c t  o t  p r o v i s i o n s  o f  s e c t i o n  3 7 .  

H e  a c c o r d i n g l y  m a d e  a n  o r d e r  a c q u i t t i n g  t h e  a c c u s e d  a n d  

i n  s o  d o i n g ,  h e  g a v e  h i s  r e a s o n s  a s  f o U o w s  :—
I t  is common ground that the man 'was working a t 9-30 p.m. The only q^uestion 

is whether accused are liable for breach of Beotion 42 and consequently -under section

I t  is contended for the accxtsed tha t their factory is a dyeing, printing and bleaching 
factory and imder rule 80 of the rules made by local Goveriiment under section 43 
(clauses 2, 3 and 4) certain adult workere are exempted from certain restrictions on 
working hours. I t  is common ground tha t the ■work in this factory falls under 
•section 43 (2) (cZ), i.e. of workers engaged in any work -whicii for technical reasons 
must be carried on continuonsly throughout the day from the provisions of 
sections 34, 35, 36, 37 and 38.

If we refer to Appendix 3, page 83,43 (3) (d) and columns 2, 3 and 4, it appears 
that adult workers are exempted frora restrictions placed on them under section 37 

H)f the Factories Act, i.e., from observation of intervals of rest. Section 37 relates 
to work in which intervals for rest are mentioned. If  a worker in this factory is, 
therefore, found working continuously and not observing rest hours, the Proprietor 
<or JIanager would not be liable under section 60 (ib) (*) for breach of section 37.

The notice of periods for work haa to be feed  in accordance with section 39 (2) and 
(^) and shall be such that workers w'orking for those periods would not be working in 
contravention of any of the provisions of sections 34, 35, 36, 37 and 38. But these 
workers are exempted from operation of section 37, as rest hours are not to be 
observed. Merely because, the notice for periods of work mentioned rest hour 
between 9 and 10 p.m. (which need not have been mentioned a t all)> would the
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Manager or Proprietor be liable for bfeach of section 42 ? In  my opinion lie would 1&36
not unless the Inspector proves th a t accuscd hare contra¥ened provisions of sections E ĵ ^ ok

34, 35 and 36 of the Act from observation of ’n'hich this factory is not exempt under y,
rale 80. Mtst&i

The Inspector does not allege th a t the Manager or proprietor has violated provisions 
of other sections 34 to 36 and no proof has been brought to show that. In  my opinion 
each accused is found ‘ not guilty ’ and ordered to be acquitted.”

■ T l i e  G o v e r n m e n t  o f  B o m b a y  a p p e a l e d .

B m a n  B a h a d u r  P .  B .  S h i n g n e ,  G o v e r n m e n t  P l e a d e r ,  

fo T  t h e  C r o w n  ( T h e  G o v e r n m e n t  o f  B o m b a y ) .

P a r d i w a l a ,  w i t h  Y .  V .  B h a n d a r h a r ,  f o r  t h e  a c c u s e d .

S e n  J .  T h i s  i s  a n  a p p e a l  b y  G o v e r n m e n t  a g a i n s t  t h e  

a c q u i t t a l  o f  t h e  t w o  a c c u s e d  p e r s o n s  w h o  w e r e  c h a r g e d  

u n d e r  s e c t i o n  6 0  ( b )  { i )  r e a d  w i t h  s e c t i o n  4 2  o f  A c t  X X V  

o f  1 9 3 4 .  A c c u s e d  K o .  1  i s  o n e  o f  t h e  p r o p r i e t o r s ,  a n d  

a c c u s e d  N o .  2  t h e  m a n a g e r ,  o f  t h e  S w a d e s h i  D y e i n g ,

B l e a c h i n g  a n d  P r i n t i n g  W o r k s .

O n  N o v e m b e r  1 2 ,  1 9 3 5 ,  I n s p e c t o r  I v a g a l  v i s i t e d  t h i s  

f a c t o r y  a n d  f o u n d  s e v e r a l  m e n  w o r k i n g  t h e r e i n  a t  9 - 3 0  p . r n .

T h e  n o t i c e  o f  t h e  p e r i o d s  o f  w o r k  m a i n t a i n e d  t o r  t h i s  f a c t o r y  

u n d e r  s e c t i o n  3 9  o f  t h e  A c t  s h o w e d  t h a t  t h e  w o r k i n g  h o u r s  

f o r  t h e  n i g h t - s h i f t  w e r e  f r o m  6  t o  9  p .m _ . a n d  a g a i n  f r o m

1 0  p . m .  t o  4  a .  m .  w i t h  a n  h o u r  b e t w e e n  9  p . m .  a n d  1 0  p . m .  

a s  t h e  p e r i o d  o f  r e s t .  T h e  a c c u s e d  w e r e  a c c o r d i n g l y  

p r o s e c u t e d  f o r  b r e a c h  o f  t h e  p r o v i s i o n s  o f  s e c t i o n  4 2  o f  t h e  

A c t ,  w h i c h  l a y s  d o w n  t h a t  n o  a d u l t  w o r k e r  s h a l l  b e  a l l o w e d  

t o  w o r k  o t h e r w i s e  t h a n  i n  a c c o r d a n c e  w i t h  t h e  n o t i c e  o f  

p e r i o d s  f o r  w o r k  f o r  a d u l t s  d i s p l a y e d  u n d e r  s u b - s e c t i o n  ( i )  

o f  s e c t i o n  3 9  a n d  t h e  e n t r i e s  m a d e  b e t o r e h a n d  a g a i n s t  M s  

n a m e  i n  t h e  R e g i s t e r  o f  A d u l t  W o r k e r s  m a i n t a i n e d  u n d ^ c  

s e c t i o n  4 1 .  T h e  p a r t  o f  s e c t i o n  6 0  u n d e r  w h i c h  t h e  a c c u s e d  

w e r e  p r o s e c u t e d  r u n s  a s  f o l l o w s  : — ^
“ If in any factory— . . .

(6) any person is allowed to work in contravention—

(i) of any of the provisions of sections 34 to 38 inclusive, 43, 45 and 48, . , . 
the manager and occupier of the factory shall each be pimishable with M e 
may extend to  five hundred rupees :
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1936 ProYided that if both, the manager and the occupier are convicted, the aggregate
infliet-ed in respect of the same contravention, shall not exceed this

V, amount.”

T i l e  t e r m  o c c u p i e r  ”  h a s  b e e n  d e f i n e d  i n  s e c t i o n  2  o f  t h e

B e n J .  p e r s o n  w h o  h a s  u l t h i i a t e  c o n t r o l  o v e r  t h e  a i f a i r s

o f  t h e  f a c t o r y .  T h e  p r o p i i e t o r ,  a c c u s e d  K o .  1 ,  w i l l  u n d e r  

t h i s  d e f i n i t i o n  h e  a n  o c c u p i e r  o f  t h e  f a c t o r y .  T h e  a c c u s e d  

w e r e  a c q u i t t e d  b y  t h e  P r e s i d e n c y  M a g i s t r a t e ,  F o u i - t h  C o u r t ,  

o n  t h e  g r o u n d  t h a t  t h i s  f a c t o r y ,  b e i n g  a  d y e i n g ,  b l e a c h i n g ,  

a n d  p r i n t i n g  f a c t o r y ,  c a r n e  u n d e r  t h e  e x e m p t i o n  p r o v i d e d  

b y  r u l e  8 0  m a d e  u n d e r  s e c t i o n  4 3  ( 2 )  ( d )  o f  t h e  A c t .  U n d e r  

t h a t  r u l e  a d u l t  w o r k e r s  e n g a g e d  i n  c l o t h  p r i n t i n g ,  b l e a c h i n g  

a n d  d y e i n g  f a c t o r i e s  o r  d e p a r t m e n t s  a r e  e x e m p t e d  f r o m

■ t h e  p r o v i s i o n s  o f  s e c t i o n  3 7  o f  t h e  A c t .  T h e  l e a r n e d  

M a g i s t r a t e  h e l d  t h a t  a s  t h e  w o r k e r s  i n  t h i s  f a c t o r y  w e r e  

e x e m p t e d  f r o m  t h e  o p e r a t i o n  o f  s e c t i o n  3 7 ,  w h i c h  p r o v i d e s  

f o r  t h e  f i x a t i o n  o f  i n t e r v a l s  f o r  r e s t ,  n o  r e s t  h o u r s  w e r e  t o  

b e  o b s e r v e d  a n d  t h a t  m e r e l y  b e c a u s e  t h e  n o t i c e  f o r  p e r i o d s  

o f  w o r k  m e n t i o n e d  a  r e s t  h o u r  b e t w e e n  9  a n d  1 0  p . m .  n e i t h e r  

t h e  m a n a g e r  n o r  t h e  p r o p r i e t o r  c o u l d  b e  h e l d  l i a b l e  f o r  

b r e a c h  o f  s e c t i o n  4 2 .  I n  h i s  o p i n i o n ,  t h e y  w o u l d  b e  l i a b l e  

f o r  s u c h  b r e a c h  o n l y  i f  i t  c o u l d  b e  s h o w n  t h a t  t h e y  h a d  

c o n t r a v e n e d  a n y  o f  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 4 ,  3 5  a n d  3 6  

o f  t h e  A c t .  T h o s e  s e c t i o n s  p r o v i d e  f o r  t h e  m a x i m u m  

w e e k l y  a n d  d a i l y  h o u r s  f o r  w h i c h  w o r k e r s  i n  a  f a c t o r y  c a n  

b e  a l l o w e d  t o  w o r k  a s  w e l l  a s  f o r  a  w e e k l y  h o l i d a y .  T h e  

l e a r n e d  c o u n s e l  f o r  t h e  a c c u s e d  h a s  a r g u e d  b e f o r e  u s  t h a t  a s  

t h e  f a c t o r y  w a s  e x e m p t e d  f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n  3 7  

o f  t h e  A c t ,  i t  s h o u l d  b e  h e l d  t h a t  i t  w a s  a l s o  e x e m p t e d  

f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 9  a n d  4 0  o f  t h e  A c t ,  w h i c h  

r e q u i t e  t h a t  a  n o t i c e  f o r  t h e  p e r i o d s  o f  w o r k  s h o u l d  b e  

d i s p l a y e d  a n d  m a i n t a i n e d ,  b e i n g  f i x e d  b e f o r e h a n d  i n  

a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 4  t o  3 8  a n d  

t h a t  a n y  p r o p o s e d  c h a n g e  i n  s u c h  p e r i o d  s h a l l  b e  n o t i f i e d  

t o  t h e  I n s p e c t o r  i n  d u p l i c a t e  b e f o r e  t h e  c h a n g e ,  i s  m a d e .  

I t  i s  a r g u e d  t h a t  n o n e  o f  t h e  s e c t i o n s  p r o v i d i n g  f o r  t h e
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S m J .

p e r i o d s  o f  r e s t  a n d  r e l a t i n g  t o  n o t i c e s  o f  p e r i o d s  o f  w o r k  i936

s l i o w i n g  s u g I l  p e r i o d s  o f  r e s t  a p p l y  t o  t h e  p r e s e n t  f a c t o r y  e m p e e o il

o w i n g  t o  t l i e  e x e m p t i o n  e n j o y e d  b y  t l i e  f a c t o i y  a s  r e g a i x l s  

t h e . & x i n g  o f  t l i e  i n t e r v a l s  o f  r e s t  u n d e r  s e c t i o n  3 7 .

I t  s e e m s  t o  u s  t h a t  t h e  l e a r n e d  M a g i s t r a t e  h a s  w r o n g l y  

applied t h e  p r o v i s i o n s  r e l a t i n g  t o  e x e m p t i o n  u n d e r  r u l e s  

m a d e  u n d e r  s e c t i o n  4 3  o f  t h e  A c t .  T h e  r e l e v a n t  p a r t s  o f  

t h i s  s e c t i o n  a r e  a s  f o l l o w s
“ (3) The Local Govemment may make rules for adult workers providing for the 

•esemption, to such extent and subject to such conditions as may be prescribed in 
such, rules,—

(d) of workers engaged in any work -which for technical reasons must be carried on 
continuously throughout the day—from the provisions of sections 34, 35, 36, 37 and 
38; ”

T h e r e  i s  n o  q u e s t i o n  t h a t  t h e  p r e s e n t  f a c t o r y  i s  c o v e r e d  

b y  t h e  e x e m p t i o n  r e l a t i n g  t o  c l o t h  p r i n t i n g ,  b l e a c h i n g ,  

a n d  d y e i n g j  f a c t o r i e s  o r  d e p a r t m e n t s  ; b u t  i t  w i l l  b e  o b s e r v e d  

t h a t  t h e  e x e m p t i o n  p r o v i d e d  u n d e r  r u l e  8 0  r e f e r r e d  t o  

a b o v e  i s  w i t h  r e s p e c t  t o  s e c t i o n  3 7  a l o n e .  S u b - s e c t i o n  { 3 )  

o f  s e c t i o n  4 3  s t a t e s  t h a t :— ■

“ Eules made under sub-section {$) providing for any exemption may also provide 
io r  any consequential exemption from the provisions of sections 39 and 40 vhioh the 
Local Government may deem to be expedieat, subject to such conditions as it may 
impose.”

I n  t h e  p r e s e n t  c a s e  n o  c o n s e q u e n t i a l  e x e m p t i o n s  f r o m , t h e  

p r o v i s i o n s  o f  s e c t i o n s  3 9  a n d  4 0  h a v e  b e e n  m a d e .  A g a i n ,  

s e c t i o n  4 4  ( 7 )  i s  a s  f o l l o w s  :—

“ Where the Local Government is satisfied that, owing to the nature of the work 
■carried on or to other circumstances, i t  is unreasonable to req.uire th a t the perioda 
of work of any adult workers in  any factory or class of factories should be fixed 
beforehand, i t  may, by written order, relax or modify the provisions of sections 39 
and 40 in respect of such workers to such extent and in such manner as it may think 
fit, and subject to such conditions as i t  may deem expedient to ensure control over 
periods of work.”

I n  OUT o p i n i o n  t h e  f a c t  t h a t  n o  r e l a x a t i o n  o x  m o d i f i c a t i o n  

o f  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 9  a n d  4 0  h a s  b e e n  m a d e  e i t h e r  

u n d e r  s e c t i o n  4 4  o r  u n d e r  s e c t i o n  4 3  («3)- s h o w s  t h a t  i t  i s  

n o t  i n t e n d e d  t h a t  t h e  e x e m p t i o n  a s  r e g a r d s  t h e  p r o v i s i o n s
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^  o f  s e c t i o n  3 7  . s h o u l d  o v e i r i d e  t h e  c l e a c  p T o v i s i o n s  o f

E m p e b o r - • s e c t i o n s  3 9  a n d  4 0 ,  T h e  s c h e m e  o f  t h e  f e s t  p a r t  o f  C h a p t e r

M istke I V  o f  t h e  A c t  w h i c h  r e l a t e s  t o  r e s t r i c t i o n s  o n  w o r k i n g

h o u r s  o f  a d u l t s ”  s e e m s ’ t o  b e  t h a t  f a c t o r i e s  a r e  t o  p r o v i d e  

w e e k l y  a n d  d a i l y  h o u r s  o f  w o r k  a s  p r o v i d e d  i n  s e c t i o n s  3 4  

a n d  3 6 ,  a  w e e k l y  h o H d a y  u n d e r  s e c t i o n  3 5 ,  a n d  i n t e r v a l s ,  

f o r  r e s t  u n d e r  s e c t i o n  3 7 ,  a n d  t h a t  t h e y  a r e  r e q u i r e d  t o  

d i s p l a y  a n d  c o r r e c t l y  m a i n t a i n  a  n o t i c e  o f  t h e  p e r i o d s  o f  

w o r k  s h o w i n g  c l e a r l y  t h e  p e r i o d s  w i t h i n  w h i c h  a d u l t  w o r k e r s -  

m a y  b e  r e q u i r e d  t o  w o r k .  T h i s  n o t i c e  o f  p e r i o d s  m u s t  

r e m a i n  o p e r a t i v e  u n t i l  a n y  c h a n g e  t h a t  m a y  b e  f e l t  n e c e s s a r y  

h a s  b e e n  n o t i f i e d  t o  t h e  I n s p e c t o r  a n d  t h e r e a f t e r  t h e  c h a n g e ^  

m a d e  a c c o r d i n g l y  ; a n d  w h i l e  s u c h  n o t i c e  r e m a i n s  o p e r a t i v e ,  

a l l  a d u l t  w o r k e r s  a r e  t o  w o r k  i n  a c c o r d a n c e  w i t h  t h e  p e r i o d s  

f o r  w o r k  s t a t e d  t h e r e i n .  I n  c e r t a i n  c a s e s ,  u n d e r  r u l e s ,  

m a d e  b y  t h e  L o c a l  G r o v e r n m e n t  u n d e r  s e c t i o n  4 3 ,  t h e r e  m a y  

b e  e x e m p t i o n s  a s  t o  s p e c i a l  c l a s s e s  o f  p e r s o n s  o r  w o r k e r s ;  

b u t  w h e r e  s u c h  e x e m p t i o n s  e x i s t  t h e y  h a v e  t o  b e  s p e c i & c ,  

a n d  t h e  s e c t i o n s  f r o m  t h e  p r o v i s i o n s  o f  w h i c h  e x e m p t i o n  

i s  g i v e n  h a v e  t o  b e  c l e a r l y  s p e c i f i e d  i n  s u c h  r u l e s .  I t  d o e s ,  

n o t  s e e m  i n t e n d e d  t h a t  e x e m p t i o n s  c a n  b e  d e d u c e d  

i n f e r e n t i a l l y  f r o m  o t h e r  s p e c i f i e d  e x e m p t i o n s  o r  t h a t  

a  p a r t i c u l a r  e x e m p t i o n  s h o u l d  b e  a l l o w e d  t o  o v e r r i d e  t h e  

p r o v i s i o n s  o f  a  s e c t i o n  n o t  s p e c i f i c a l l y  i n c l u d e d  i n  s u c h  

e x e m p t i o n .  T h e  a c c u s e d  c e r t a i n l y  c o u l d  h a v e  t a k e n  

a d v a n t a g e  o f  t h e  e x e m p t i o n  a s  r e g a r d s  s e c t i o n  3 7  a n d  e i t h e r  

d i s p e n s e  w i t h  p e r i o d s  o f  r e s t  ( i f  s e c t i o n s  3 4  a n d  3 6  w e r e -  

n o t  i n f r i n g e d  t h e r e b y )  o r  p r o v i d e  i n t e r v a l s  o f  r e s t  a t  v a r i a n c e -  

w i t h  t h e  r e q u i r e m e n t s  o f  t h a t  s e c t i o n .  I t  d o e s  n o t  s e e m  

t o  b e  t h e n  c a s e  t h a t  t h e  i n t e r v a l s  f o r  r e s t  w e r e  d i s p e n s e d  

w i t h .  T h e  c a s e  a s  s t a t e d  i n  t h e i r  w r i t t e n  s t a t e m e n t s  i s  

t h a t  a s  a n  e x p e r i m e n t a l  m e a s u r e  i t  w a s  d e c i d e d  t h a t  t h e  

w o r k m e n  w o r k i n g  i n  t h e  n i g h t - s h i f t  s h o u l d  b e  a l l o w e d  t o  

l e a v e  t h e  f a c t o r y  a t  3  a . m .  a n d  t h a t  f o r  t h e  s a i d  c o n c e s s i o n  

t h e  w o r k m e n  u n d e r t o o k  t o  t a k e  t h e  b e n e f i t  o f  t h e  r e s t  

p e r i o d  i n  b a t c h e s ,  v i z . ,  t h a t  a l l  o f  t h e m  u n d e r t o o k  t o  d o
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the work between- 9 and • 1 0 ’p.m., i t  being arranged tliat ^
they were to  ia v e 't lie ir  recess ititexval from 1 0  p.m. o t  EarPEsoE
at about th at tim e in  batches. ■ Such an arrangem ent' wag m^sx

. clearly not in  accordance m th  the periods of work and rest 
shown in the notice of periods m aintained under section' 39. '
In our opinion, if the factory was to work under such 
an arrangement as stated  above,, it was the d u ty  of the 
accused to get the notice of periods of work amended in. the 
maimer provided b y  section 40 and then to b r i n g  such 
c h a n g e  i n t o  o p e r a t i o n .  T h e  m a n n e r  i n  w h i c h  s e c t i o n  4 3  
( 3 )  a n d  s e c t i o n  4 4  ( I )  a r e  worded c l e a r l y  shows t h a t  i f  i t  

w a s  i n t e n d e d  t o  g i v e  f a c t o r i e s  o f  t h i s  d e s c r i p t i o n  e x e m p t i o n  

a s  r e g a r d s  t h e  r e q u i r e m e n t s  o f  s e c t i o n s  3 9  a n d  4 0 ,  t h a t  w o u l d  

h a v e  b e e n  s p e c i f i c a l l y  s h o w n  b y  a  r u l e  o r  a n  o r d e r  t o  t h a t  

e f f e c t .  I t  i s ,  i n  o u x  o p i n i o n ,  c l e a r l y  i m p o s s i b l e  t o  i n f e r ,  

a s  t h e  l e a r n e d  M a g i s t r a t e  a p p e a r s  t o  h a v e  d o n e ,  t h a t  b e c a u s e  

t h e  f a c t o r y  e n j o y e d  a n  e x e m p t i o n  a s  r e g a r d s  s e c t i o n  3 7 ,  i t  
m u s t  b e  p r e s u m e d  t h a t  i t  w a s  n o t  r e q u i r e d  t o  o b s e r v e  t h e  

p r o v i s i o n s  o f  s e c t i o n s  3 9  a n d  4 0 ,  a n d  t h a t  t h e r e f o r e  t h e r e  

h a s  been n o  i n f r i n g e m e n t  o f  s e c t i o n  4 2  i n  t h i s  c a s e .  I t  

i s  n o t  d e n i e d  t h a t  w o r k  w a s  a c t u a l l y  g o i n g  o n  in . a  p e r i o d  

s h o w n  a s  t h e  p e r i o d  o f  r e s t  i n  t h e  n o t i c e  o f  p e r i o d s  f o r  w o r k .

T h a t  b e i n g  s o ,  t h e r e  i s  n o  d o u b t ,  i n  o u r  o p i n i o n ,  t h a t  t h e  

c l e a r  p r o v i s i o n s  o f  s e c t i o n  4 2  w e r e  i n f r i n g e d  a n d  t h a t  a n  

o f f e n c e  p u n i s h a b l e  u n d e r  s e c t i o n  6 0  ( b )  ( 1 )  o f  t h e  A c t  w a s  

c o m m i t t e d .

T h e  a p p e a l  m u s t ,  a c c o r d i n g l y ,  b e  a l l o w e d  a n d  e a c h  o f  t h e  

a c c u s e d  c o n v i c t e d .

A s  r e g a r d s  t h e  s e n t e n c e ,  t h i s  a p p e a r s  t o  b e  t h e  f i r s t  c a s e  

o f  i t s  k i n d  t h a t  h a s  c o m e  t o  t h e  n o t i c e  o f  t h i s  C o u r t ,  a n d  

t h e  a c c u s e d  t h e m s e l v e s  m i g h t  h a v e  b e e n  u n d e r  s o m e  

m i s a p p r e h e n s i o n , i t  s e e m s  t o  u s ,  a s  t o  t h e  i n t e r p r e t a t i o n  o f  
t h e  d i f f e r e n t  s e c t i o n s  d i s c u s s e d  a b o v e .  W e  t h i n k  t h a t  t h e  

e n d s  of j u s t i c e  w i l l  b e  m e t  b y  t h e  i n f l i c t i o n  o f  a  n o m i n a l  

s e n t e n c e ,  a n d  w e  a c c o r d i n g l y  s e n t e n c e  e a c h  o f  t h e  a c c u s e d  

t o  a  f i n e  o f  E s ,  1 5 .
Mo-i Bk Ja 9—3
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1936 B r o o m i ’I E L D  J .  I  a g T e e .  T l i a t  t h e r e  lias been a breacli 
e iif b b o e  o f  t h e  t e r m s  o f  s e c t i o n  4 2  s e e m s  t o  m e  t o  b e  b e y o n d  d i s p u t e .

^iisTEi x b a t  s e c t i o n  s a y s  t i i a t  n o  a d u l t  w o r k e r s  s l i a l l  b e  a l l o w e d

t o  w o r k  o t l i e r w i s e  t b a n  i n  a c c o r d a n c e  w i t h ,  t h e  n o t i c e  o f  

p e r i o d s  f o r  w o r k  f o r  a d u l t s  d i s p l a y e d  u n d e r  s u b - s e c t i o n  { 1 )  

o f  s e c t i o n  3 9 .  T h e  n o t i c e  d i s p l a y e d  u n d e r  t h a t  s e c t i o n  

s h o w e d  t h e  p e r i o d  9  p . m .  t o  1 0  p . m .  a s  a  p e r i o d  o f  r e s t .  

W h e n  t h e  I n s p e c t o r  w e n t  t h e r e  a t  9 - 3 0  p . m .  h e  f o u n d  s e v e r a l  

o f  t h e  h a n d s  w o r k i n g .  T h e  d e f e n c e  s u b s t a n t i a l l y  c o m e s  

t o  t h i s  t h a t  b e c a u s e  t h i s  i s  a  b l e a c h i n g  a n d  d y e i n g  f a c t o r y  

a n d  t h e r e f o r e  e x e m p t  f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n  3 7  o f  

t h e  A c t  i m d e r  t h e  r u l e s  m a d e  u n d e r  s e c t i o n  4 3  ( 2 )  { d ) ,  

t h e r e f o r e  i t  i s  a l s o  e x e m p t  f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 9  

a n d  4 0 . T h a t  i s  t o  s a y ,  t h e  c o n t e n t i o n  i s  t h a t  s e c t i o n s  3 9  

a n d  4 0  o n l y  a p p l y  w h e n  s e c t i o n  3 7  a p p l i e s ,  b u t  t h a t  

i s  n o t  s o .  T h e r e  i s  n o t h i n g  i n  t h e  A c t  t o  s h o w  t h a t  

e x e m p t i o n  f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n  3 7  c a r r i e s  w i t h  

i t  a n  e x e m p t i o n  f r o m  t h e  p r o v i s i o n s  o f  s e c t i o n s  3 9  a n d  4 0 .  

O n  t h e  o t h e r  h a n d  s u b - s e c t i o n  ( 3 )  o f  s e c t i o n  4 3  a n d  

s e c t i o n  4 4  i n d i c a t e  t h a t  e x e m p t i o n  f r o m  t h e  p r o v i s i o n s  o f  

s e c t i o n  3 7  d o e s  n o t  c o n n o t e  e x e m p t i o n  f r o m  t h o s e  o t h e r  

s e c t i o n s ,  s i n c e  i f  t h a t  w e r e  s o ,  s e c t i o n  4 3  ( 3 )  a n d  s e c t i o n  4 4  

w o u l d  h e  s u p e r f l u o u s .  I t  i s  n e c e s s a r y  t h a t  t h e  p r o v i s i o n s  

o f  t h e  A c t  i n  t h i s  r e s p e c t  s h o u l d  b e  c o m p l i e d  w i t h ,  b e c a u s e  

i f  t h e  w o r k i n g  i n  t h e  f a c t o r y  i s  n o t  i n  a c c o r d a n c e  w i t h  

t h e  n o t i f i e d  p e r i o d s  o f  w o r k ,  I n s p e c t i n g  O f f i c e r s  w o u l d  

f i n d  i t  d i f f i c u l t  t o  c h e c k  t h e  e m p l o y m e n t  o f  t h e  f a c t o r y  

h a n d s  a n d  e n s u r e  t h a t  t h e y  a r e  n o t  e m p l o y e d  b e y o n d  t h e i r  

m a x i m u m  p e r i o d .  *

A p p e a l  a l l o w e d .

Y. V. D.


