
m a i n t e n a n c e  i s  f i x e d .  I t  s e e m s  t o  m e  t h a t  t h e  l e a r n e d  t r i a l  ™  

J u d g e  h a s  e x e r c i s e d  a  w i s e  j u d i c i a l  d i s c r e t i o n  i n  f i x i n g  t L e  G ttktjshiddatp^  

a m o u n t  o f  a r r e a r s  o f  m a i n t e n a n c e  a s  w e l l  a s  t h e  r a t e  o f  P a e w a te w w a  

f u t u r e  m a i n t e n a n c e .  I a m  s a t i s f i e d  t h a t  n o  c a s e  h a s  b e e n  j ,

m ad e  o u t  e i t h e r  f o r  i n c r e a s i n g  o r  r e d u c i n g  t b e  s a m e .  I , t h e r e »  

f o r e ,  a g r e e  w i t h  m y  l e a r n e d  b r o t h e r  t h a t  t h e  d e c r e e  s h o u l d  b e  

m a i n t a i n e d  a n d  t h e  a p p e a l  a n d  t h e  c r o s s - o b j e c t i o n s  
d i s m i s s e d  w i t h  c o s t s .

P e r  Cu ria m . F o r  t h e  r e a s o n s  g i v e n  i n  M  a l t a r  a n a  S h r i  

R a n m a l s a n g j i  v .  B a i  S h r i  K u n d a n l c u w a r , t h e  d e c r e e  i s  

m o d i f i e d  b y  i n s e r t i n g  a  p r o v i s i o n  g i v i n g  l i b e r t y  t o  e i t h e r  

p a r t y ,  p l a i n t i f f  o r  d e f e n d a n t ,  t o  a p p l y  i n  e x e c u t i o n  p r o c e e d 

i n g s  f o r  i n c r e a s e  o r  r e d u c t i o n  o f  t h e  a m o u n t  o f  m a i n t e n a n c e  

i n  c a s e  o f  c h a n g e  o f  c i r c u m s t a n c e s .

D e c r e e  c o n f i r m e d .  

j .  a .  R .
(1902) 26 Bom. 707.
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APPELLATE CEIMINAL.

Before Mr. JusHce Broomfield and Mr. Justice Wassoodm.

EESHAVLAL H 4.RILAL (oEiGiNAr. A c c u s e d  N o . 1), ArPT.iCAK'r v. EMPEROR.* 1 9 3 0

• Jidij 23.
Criminal Procedure. Code (jflcJ F of 1898), sections M  and 5S— Complaint of cognisable " “

offence io police officer-—Officer sending two of Jiis constables to bring to him offender 
concerned— No -written order given— Intervention bij applicant—Applicant ̂ preventing 
policemen from taking offender—I f  applicant's act was. justified—Section S i, not  ̂
controlled by section 66— Criminal force to prevent arrest—Indian Penal Cod>’, {Act 
XLVof l s eO) ,  section 353.

A child having been injured by a cart; on a public road, a  Police Sub-Tnspector, 
while recording a complaint of the child’s father,Iearnt th a t the cartman had refused 
to stop the cart though told to do so. He accordingly sent two of his constables, 
who were present when the complaint was given, to go and bring the cartman, to 
him. !No w ritten order was given to them . Thoy overtook the cart and 00

^Criminal Application for Revision No. 141 of 1936.
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T S e s h a v l a l

H a k x la l

V.
E m p e i io k

1936 the cartman’s refusal to stop it , attempted to effect liis arrest when the petitioner 
intervened telling the cartman to  proceed and not submit to the orders of the police
men.

The petitioner having been prosecuted for an ollence under section 353, Indian 
Penal Code, i t  was contended for the accused tha t there being no w ritten order as 
required by section 56 of the Criminal Procedure Code, 189.S, the act of the police 
constables in apprehendirag or seizing the cartman was illegal;—

Held, (1) tha t the act of the police constables was legal and the interference on the 
part of the petitioner constituted an offence under section 353, Indian Penal Code ;

(2) tha t the provnsions of section 54 of the Criminal Procedure Code were not 
controlled by section Sii of the Code;

(3) that the police constables were justified iu acting under the powers given to 
them under section 54 {!) of the Code.

K ishm  Mandar v. King-Emperor/^^ folio-wed.

Moliamed Ismail v. King-EmperorJ'^^ dissented from.

Batna Mudali v. referred to.

Ceimestal R evisional  A pplication  a g a i n s t  a n  o r d e r  m a d e  

b y  R .  M .  B h i s e ,  A d d i t i o n a l  S e s s i o n s  J u d g e ,  A h m e d a b a d ,  

c o n f i r m i n g  a n  o r d e r  o f  c o n v i c t i o n  a n d  s e n t e n c e  p a s s e d  b y  

M a n i l a ]  M .  M e h t a ,  M a g i s t r a t e ,  F i r s t  C l a s s ,  D h a n d h u k a .

T h e  m a t e r i a l  f a c t s  a p p e a r  s u f f i c i e n t l y  f r o m  t l i e  j u d g m e n t  
o f  W a s s o o d e w  J .

J .  C .  8 h a h ,  f o r  t h e  a c c u s e d .

N o  a p p e a r a n c e  f o r  t h e  c o m p l a i n a n t .

D e w a n  B a h a d u r  P .  B .  S h i n g n e ,  G o v e r n m e n t  P l e a d e r ,  f o r  
t h e  C r o w n .

Wassoodew J .  T h e  p e t i t i o n e r  K e s h a v l a l  H a r i l a l  w a s  

c o n v i c t e d  b y  t h e  F i r s t  G l a s s  M a g i s t r a t e  o f  D h a n d h u k a  o f  
t h e  o f f e n c e  u n d e r  s e c t i o n  3 5 3  o f  t h e  I n d i a n  P e n a l  C o d e ,  

i n  t h a t  h e  a s s a u l t e d  a n d  u s e d  c r i m i n a l  f o r c e  t o  c e r t a i n  

p o l i c e  c o n s t a b l e s  w h i l s t  t h e y  w e r e  a r r e s t i n g  i n  t h e  d i s c h a r g e  

o f  t h e i r  d u t y  a  c a r t m a n ,  w h o  w a s  c h a r g e d  w i t h  d r i v i n g  

h i s  c a r t  i n  a  r a s h  a n d  n e g l i g e n t  m a n n e r  a n d  h , a d  c a u s e d  

h u r t  t h e r e b y  t o  a  c h i l d .  T h e  p e t i t i o n e r  w a s  s e n t e n c e d  t o

(1926) 5 Pat. 633. • (1935) 13 Ran. 754. 
w (1917) 40 Mad. 1028.



p a y  a  f i n e  o f  E s .  1 5 0 .  H e  a p p e a l e d  t o  t h e  C o u r t  o f  S e s s i o n ,
a n d  t l i e  l e a r n e d  A d d i t i o n a l  S e s s i o n s  J u d g e ,  w L .0 h e a r d  t h a t  k e s h a v l a l

a p p e a l ,  c o n f i r m e d  t h e  c o n v i c t i o n  a n d  s e n t e n c e ,  h o l d i n g

t h a t  t h e  p o l i c e  c o n s t a b l e s  i n  q u e s t i o n  w e r e  l a w f u l l y

d i s c h a r g i n g  t h e i r  d u t y  a s  p u b l i c  s e r v a n t s  a t  t h e  m a t e r i a l  j..

t i m e .

I t  i s  c l e a r  f r o m  t h e  r e c o r d  t h a t  a  M a h o m e d a n  c h i l d  a g e d  

t h r e e  y e a r s  w a s  i n j u r e d  b y  a  c a r t  o n  a  p u b l i c  r o a d ,  a n d  o n  t h a t  

a c c o u n t  w a s  t a k e n  t o  t h e  d i s p e n s a r y .  T h e  P o l i c e  S u b -  

I n s p e c t o r ,  w h o  h a d  g o t  i n f o r m a t i o n  a b o u t  t h a t  o c c u r r e n c e ,  
w e n t  t o  t h e  d i s p e n s a r y ,  a n d  w h i l s t  r e c o r d i n g  t h e  c o m p l a i n t  

o f  t h e  c h i l d ’ s  f a t h e r ,  o n e  S a r d a r m i a  i n t e r p o s e d  a n d  i n f o r m e d  

t h e  S u b - I n s p e c t o r  t h a t  t h e  c a r t m a n  c o n c e r n e d  i n  t h e  o f f e n c e  

h a d  r e f u s e d  t o  s t o p  h i s  c a r t  w h e n  t o l d  t o  d o  s o .  T h e r e u p o n  

t h e  P o l i c e  S u b - I n s p e c t o r  o r d e r e d  t w o  o f  h i s  p o l i c e  c o n s t a b l e s  

t o  g o  a n d  b r i n g  t h e  c a r t m a n  t o  h i m .  A c c o r d i n g  t o  t h e  

e v i d e n c e  o f  o n e  o f  t h e  c o n s t a b l e s ,  w h e n  t h e  c a r t m a n  r e f u s e d  
t o  s t o p  h i s  c a r t ,  t h e y  a t t e m p t e d  t o  e f f e c t  h i s  a r r e s t ,  a n d  w h i l s t  

s o  d o i n g ,  t h e  a c c u s e d  K e s h a v l a l  i n t e r v e n e d  a n d  t o l d  t h e  

c a r t m a n  t o  p r o c e e d ,  a n d  n o t  t o  s u b m i t  t o  t h e  o r d e r s  o f  t h e  
p o l i c e m e n .  I t  w a s -  a l l e g e d  t h a t  K e s h a v l a l  p h y s i c a l l y  

p r e v e n t e d  t h e  p o l i c e m e n  f r o m  t a k i n g  t h e  c a r t m a n  w i t h  t h e m ,  

a n d  t h a t  t h i s  r e s u l t e d  i n  a  s c u f f l e  i n  w h i c h  b o t h  p a r t i e s  

r e c e i v e d  i n j u r i e s .  U p o n  t h o s e  f a c t s ,  t h e  M a g i s t r a t e  h e l d  
t h a t  t h e  p o l i c e m e n  w e r e  a c t i n g  l e g a l l y  i n  e f f e c t i n g  a r r e s t ,  

a n d  t h a t  t h e  a c t  o f  K e s h a v l a l  w a s  t a n t a m o u n t  t o  p r e v e n t i n g  
t h e m  f r o m  d i s c h a r g i n g  t h e i r  d u t y .

I t  i s  a r g u e d  t h a t  i n a s m u c h  a s  t h e  p o l i c e  c o n s t a b l e s  w e r e  
a c t i n g  u n d e r  t h e  a u t h o r i t y  o f  t h e  o r d e r  o f  t h e i r  s u p e r i o r  

o f f i c e r  u n d e r  s e c t i o n  5 6  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  
t h e i r  a c t  i n  a p p r e h e n d i n g  o r  s e i z i n g  t h e  c a r t m a n , — w h e t h e r  

h e  w a s  d i r e c t l y  r e s p o n s i b l e  f o r  t h e  a l l e g e d  r a s h  a c t  o r  n o t , — -  

w a s  i l l e g a l ,  t h e r e  b e i n g  n o  w r i t t e n  o r d e r  o f  t h e  s u p e r i o r  

o f f i c e r  a s  r e q u i r e d  b y  t h a t  s e c t i o n .  T h a t  s e c t i o n p r o v i d e s

“ When any officer in charge of a police-station or any police-officer malting an 
investigation under Chapter XIV requires any officer subordinate to him to arrest
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1936 w ithout a  w arrant (otherwise than  in  his presence) any  person who m ay  law fully be 
TLeshavxal 3,rresbed w ithout a  w arran t, he shall deliver to  the officer required to  make the 

H akilal arrest an order in w riting specifying the f  erson to  be arrested and the offence or 
other cause for which the a rrest ir to  be m ade.”

E jipeeor

W a s s ' ^ w J .  i s  c o m m o n  g r o u n d  t h a t  n o  s i i c l i  o r d e r  i n  w r i t i n g  w a s  
g i v e n  t o  t h e  p o l i c e - o f f i c e r s  d e p u t e d  t o  b r i n g  t h e  c a r t m a n  

t o  t i e  S u b - I n s p e c t o r  i n  t h e  d i s p e n s a r y .  T h e  q u e s t i o n  i s  

w h e t h e r  o n  t h a t  a c c o u n t  t h e  a c t i o n  o f  t h e  p o l i c e - o f f i c e r s  
w a s  n e c e s s a r i l y  i l l e g a l  j u s t i f y i n g  t h e  p e t i t i o n e r  i n  p r e v e n t i n g  

t h e m  f r o m  c a r r y i n g  o u t  t h e  a r r e s t  o f  t h e  c a r t m a n .

T h e  a r g u m e n t  o f  t h e  l e a r n e d  a d v o c a t e  i s  t h a t  a l t h o u g h  

t h e  o f f e n c e  c o m p l a i n e d  o f  a g a i n s t  t h e  c a r t m a n  w a s  

a  c o g n i z a b l e  o f f e n c e ,  t h e  p o l i c e - o f f i c e r s  c o u l d  n o t  a c t  u n d e r  

s e c t i o n  5 4  i n  t h e  m a t t e r  o f  h i s  a r r e s t ,  a s  t h e  p r o v i s i o n s  o f  t h a t  

s e c t i o n  d o  n o t  g i v e  t h e m  a n  u n q u a l i f i e d  p o w e r  o f  a r r e s t  a n d  

a r e  c o n t r o l l e d  b y  t h e  p r o v i s i o n s  o f  s e c t i o n  5 6  o f  t h e  C o d e .  

W e  w e r e  r e f e r r e d  t o  M o h a m e d  I s m a i l  v .  K i n g - E m p e r o r ' ' ^  

a s  a u t h o r i t y  f o r  t h a t  p r o p o s i t i o n .  T h a t  w a s  a  d e c i s i o n  o f  

a  s i n g l e  J u d g e ^  w h o  w a s  c o n s t r a i n e d  t o  o b s e r v e  t h a t  t h e r e  

w a s  n o  p r e v i o u s  d e c i s i o n  b e a r i n g  o n  t h e  s u b j e c t ,  e x c e p t  

Q u e e n  v .  S k a i l c h  E m o o ^ ^ ^  w h e n  h e  e x p r e s s e d  t h e  v i e w  t h a t  

t h e  p r o v i s i o n s  o f  s e c t i o n  5 4  w e r e  l i m i t e d  b y  t h o s e  o f  s e c t i o n  5 6  

o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e .  I n  t h a t  c a s e  t h e  i n v e s t i g a t 

i n g  o f f i c e r  h a d  g i v e n  v e r b a l  o r d e r s  t o  t h e  a r r e s t i n g  c o n s t a b l e ,  
a n d  n o t  a n  o r d e r  i n  w r i t i n g ,  t o  a r r e s t  a  p e r s o n ,  w h o  w a s  

w a n t e d  o n  a  r e p o r t  o f  t h e f t  m a d e  a g a i n s t  h i m .  T h e  q u e s t i o n  

a r o s e  w h e t h e r  t h e  a r r e s t  m a d e  o f  t h e  w a n t e d  m a n  b y  t h e  

c o n s t a b l e  w a s  i n  o r d e r .  M r .  J u s t i c e  M o s e l y  h e l d  t h a t  

i n a s m u c h  a s  s e c t i o n  5 6  ( 1 )  r e q u i r e d  t h a t  w h e n  a n y  o f f i c e r  

i n  c h a r g e  o f  a  p o l i c e - s t a t i o n  i n t e n d e d  t h a t  a n y  o f f i c e r  s u b -  
o r d i n a t e  t o  h i m  s h o u l d  a r r e s t  a n y  p e r s o n ,  w h o  m a y  l a w f u l l y  

b e  a r r e s t e d ,  h e  s h o u l d  d e l i v e r  t o  t h e  o f f i ic e r  r e q u i r e d  t o  m a k e  

t h a t  a r r e s t  a n  o r d e r  i n  w r i t i n g ,  a n d  t h a t  a s  t h e  p o l i c e - o f f i c e r  

w a s  a c t i n g  u n d e r  s e c t i o n  5 6  o f  t h e  C o d e ,  w h i c h  l i m i t e d  t h e  

p r o v i s i o n s  o f  s e c t i o n  5 4 ,  t h e  a r r e s t  w a s  n o t  i n  o r d e r .  W i t h
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E m p e e o b

Wassoodew J ,

e x t r e m e  r e s p e c t ,  n o  g o o d  r e a s o n s  s e e m  t o  h a v e  b e e n  g i v e n
f o r  r e s t r i c t i n g  t h e  o p e r a t i o n  o f  s e c t i o n  5 4 .  ic e s h a y l a i.

BL4.RILAI1
T h e r e  i s  a n  a u t b o i i t y  b e a r i n g  d i r e c t l y  o n  t h e  p o i n t ,  w l i i c h .  

w a s  d e c i d e d  i n  1 9 2 6 ,  n a m e l y ,  E i s h u n  M a n c l a r  v .  K i n g -  
a n d  w h i c h  w a s  a v a i l a b l e  w h e n  M o h a m e d  I s m a i l  v .  

K i n g - E m p e r o r ' ' ^  w a s  d e c i d e d ,  b u t  w a s  n o t  c i t e d  b e f o r e  

M r .  J u s t i c e  M o s e l y .  I n  t h a t  c a s e ,  t h r e e  p e r s o n s  w e r e  c h a r g e d  

b e f o r e  t h e  p o l i c e  w i t h  t h e f t  o f  a  b u l l o c k .  T h e  S u b - I n s p e c t o r  

d i r e c t e d  a  c o n s t a b l e  t o  a r r e s t  t h e  a c c u s e d  p e r s o n s .  T h e  

c o n s t a b l e ,  w i t h o u t  e x p l a i n i n g  t h e  s u b s t a n c e  o f  t h e  o r d e r  

a s  r e q u i r e d  b y  s e c t i o n  5 6 ,  a r r e s t e d  o n e  o f  t h e m .  T h e  

o f f e n d e r s  i n t e r f e r e d  a n d  a s s a u l t e d  t h e  c o n s t a b l e ,  a n d  r e s c u e d  

t h e  p e r s o n  a r r e s t e d .  T h e y  w e r e  c o n v i c t e d  u n d e r  s e c t i o n  1 4 7  

o f  t h e  I n d i a n  P e n a l  C o d e .  T h e  c o n t e n t i o n  in  t h a t  c a s e  

w a s  t h a t  a s  t h e  p r o v i s i o n s  o f  s e c t i o n  5 6 ,  w h i c h  r e q u i r e d  
t h e  o f f i c e r  e f f e c t i n g  a r r e s t  t o  n o t i f y  t o  t h e  p e r s o n  a r r e s t e d  

t h e  s u b s t a n c e  o f  t h e  o r d e r ,  w e r e  n o t  c o m p l i e d  w i t h ,  t h e  
c o n v i c t i o n  w a s  i l l e g a l .  T h a t  p a r t  o f  t h e  j u d g m e n t  w h i c h  

d e a l s  w i t h  t h e  e f f e c t  o f  t h e  f a i l u r e  t o  c o m p l y  w i t h  t h e  p r o v i 

s i o n s  o f  c l a u s e  ( 1 )  o f  s e c t i o n  5 6  i n  r e g a r d  t o  t h e  n o t i f i c a t i o n  

o f  t h e  o r d e r  t o  t h e  p e r s o n  c o n c e r n e d ,  h a s  n o  d i r e c t  b e a r i n g  

o n  t h e  q u e s t i o n  b e f o r e  u s .  B u t  t h e  C o u r t  a l s o  c o n s i d e r e d  

t h e  a r g u m e n t  f o r  t h e  C r o w n  t h a t  i n d e p e n d e n t l y  o f  s e c t i o n  5 6 ,  
a  c o n s t a b l e  w a s  e n t i t l e d  t o  a r r e s t  u n d e r  s e c t i o n  5 4  t h e  p e r s o n  

r e q u i r e d .  I n  d e a l i n g  w i t h  t h a t  a s p e c t  o f  t h e  c a s e ,  t h e  

j u d g m e n t  p r o c e e d s  t h u s  ( p .  5 3 5 ) : —

** The terms of section 54 are very wide and autliorxze any police-officer without 
•an, order from a Magistrate and without a w arrant to arrest any person who has been 
•eonceined in any cognizable offence or against 'whom, a reasonable complaint has been 
jnade or credible information has been received or a reasonable suspicion exists of 
iiis having been so concerned . . .

I t  was contended on behalf of the petitioners th a t section 56 lays down the 
procedure to be followed in the cases to which i t  applies and th a t th a t procedure 
has not been followed in the present case; and th a t the section applies to constables 
equally with, chaukidars. But the fact that section 66 applies to constables does 
not deprive them of their statutory powers conferred independently of th a t 
section.”

<15(1926) 6 Pat, 533. ‘"’ (1935) 13 Ean. 754.
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^  T h e r e  c a n  b e  n o  d o u M  i n  t h e  p r e s e n t  c a s e  t h a t  t b e r e  

K e s h a v l a l  w a s  a  c o m p l a i n t  b e f o r e  t h e  P o l i c e  S u b - I n s p e c t o r  o f  

a  c o g n i z a b l e  o f f e n c e .  T L e  S u b - I n s p e c t o r  a p p a r e n t l y  a c t i n g  
E a ^ o E  t h a t  c o m p l a i n t  * h a d  d i r e c t e d  h i s  s u b o r d i n a t e  p o l i c e -

Wassoodew J. Q ^ Q e r s  t o  b r i n g  t h e  c a r t m a n  t o  h i m .  P r e s u m a b l y ,  t h e  

e f f e c t  o f  t h a t  o r d e r  w a s  t h a t  i f  t h e  c a r t m a n  d i d  n o t  s u b m i t ,  

h e  s h o u l d  b e  b r o u g h t  u n d e r  a r r e s t .  I t  s e e m s  t o  m e  t h a t  

w h e t h e r  t h a t  c a r t m a n  w a s  g u i l t y  o f  a n  o f f e n c e  u n d e r  

s e c t i o n  3 3 8  o f  t h e  I n d i a n  P e n a l  C o d e  i s  o f  n o  c o n s e q u e n c e .  
W h a t  i s  o f  c o n s e q u e n c e  i s  t h a t  t h e  c o m p l a i n t  h a d  b e e n  

m a d e ,  a n d  t h e  S u b - I n s p e c t o r  h a d  o r d e r e d  t h e  c a r ^  m a n ’ s  

a r r e s t .  I f ,  t h e r e f o r e ,  t h e  p o l i c e  c o n s t a b l e s  b e i n g  p r e s e n t ,  

a c c o r d i n g  t o  t h e  e v i d e n c e ,  w h e n  t h e  c o m p l a i n t  w a s  a c t u a l l y  

m a d e  t o  t h e  S u b - I n s p e c t o r ,  w e r e  c o g n i s a n t  o f  t h e  c i r c u m 

s t a n c e s ,  i t  s e e m s  c l e a r  t h a t  t h e y  w e r e  j u s t i f i e d  i n  a c t i n g ;  
u n d e r  t h e i r  p o w e r s  w i t h o u t  a  w a r r a n t  u n d e r  s e c t i o n  5 4  ( i ) .  

w h e n  e f f e c t i n g  t h e  a r r e s t  o f  t h e  c a r t m a n .  T h e r e  i s  n o  f o r c e  
i n  t h e  a r g u m e n t  t h a t  t h e  p r o v i s i o n s  o f  s e c t i o n  5 6  w o u l d  b e  

r e n d e r e d  n u g a t o r y  i f  t h e y  d i d  n o t  c o n t r o l - t h e  p o w e r  o f  

t h e  p o l i c e  c o n s t a b l e s  t o  a c t  i n d e p e n d e n t l y  i n  t h e  m a t t e r  o f  

a r r e s t .  P e r h a p s  t h a t  a r g u m e n t  w a s  f o u n d e d  u p o n  t h e .  

o b s e r v a t i o n  i n  C J i a r u  C h c t n d r a  M a z u m d a r ,  I n  r e f e r r e d  

t o  i n  S a n t a b i r  L a m a  V .  E m p e r o r t o  t h e  e f f e c t  t h a t  i t  is -  

a p p a r e n t  f r o m  t h e  t e r m s  o f  s e c t i o n  5 4  t h a t  i t  w a s  i n t e n d e d  

t o  c o v e r  t h o s e  c a s e s  w h e r e  t h e  p o l i c e - o f f i c e r  a c t s  o n  h i s  o w n  

r e s p o n s i b i l i t y ,  t h a t  i s  t o  s a y ,  o n  s u s p i c i o n  o r  i n f o r m a t i o n  

a s  b a s e d  o n  f a c t s  w h i c h  t i e  p o l i c e - o f f i c e r  h a s  c o n s i d e r e d  

f o r  h i m s e l f ,  a n d  t h a t  w h e r e  t h e  a r r e s t  i s  m a d e  i n  p u r s u a n c e  

o f  a n  o r d e r  o f  a  M a g i s t r a t e ,  i t  i s  t h a t  o r d e r  w h i c h  m u s t  

d e t e r m i n e  t h e  l e g a l i t y  o r  o t h e r w i s e  o f  t h e  a r r e s t .  W i t h ,  

e x t r e m e  r e s p e c t  t h e  q u a l i f y i n g  m e a n i n g  i s  n o t  a p p a r e n t  

f r o m  t h e  t e r m s  o f  s e c t i o n  6 4  n o r  h  i t  a p p a r e n t  t h a t  s e c t i o n  5 6  

i n  a n y  w a y  l i m i t s  t h e  s t a t u t o r y  p o w e r s  o f  a  p o l i c e  c o n s t a b l e  

t o  a r r e s t  w i t h o u t  a  w a r r a n t  i n  a  c o g n i z a b l e  c a s e .  I n  t h e  

m s e  o f  B a n t a b i r  L a m a  y . E m p e r o / ^ ^  t h e  C o u r t  w a s  d e a l i n g .
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with tiie qiiesticn o f tlie legality o f an arrest under clause (7) ^
of section 54 by reference to tlie provisions as to arrest under Keshavlal 
the Indian Extradition Act. Tliere i s  in  fact no analogy 
in tlie reasoning which influenced t h e  conclusion in that  
c a s e  which could s e r v e  a s  a  g u i d e .  H e r e  we a r e  d e a l i n g  w i t h ,  j .

a  comx^laint m a d e  t o  t h e  s u p e r i o r  o f f i c e r  o f  a  c o g n i z a b l e  

offence and n o t  directly t o  t h e  s u b o r d i n a t e  o f f i c e r s ,  a n d  t h e  

q u e s t i o n  i s  w h e t h e r  t h e  l a t t e r  c o u l d  a c t  i n d e p e n d e n t l y  
u p o n  t h a t  c o m p l a i n t  u n d e r  t h e  p o w e r s  v e s t e d  i n  t h e m  

under s e c t i o n  54, n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e y  w e r e  

i n f o r m a l l y  o r d e r e d  t o  e f f e c t  t h e  a r r e s t .  I  a m  p r e p a r e d  t o  

c o n c e d e  t h a t  w h e r e  t w o  p o l i c e - o f f i c e r s  o f  s u p e r i o r  a n d  i n f e r i o r  

r a n k  h a v e  h e a r d  a  c o m p l a i n t  o f  a  c o g n i z a b l e  c r i m e ,  a n d  
t h e y  c h o o s e  t o  • a c t  i n d e p e n d e n t l y ,  t h e r e  i s  a  l i k e l i h o o d  o f  

their a c t i o n s  o v e r l a p p i n g .  B u t  t h e r e  i s  n o  r e a s o n  w h y  

a  l i m i t a t i o n  s h o u l d  b e  i m p o s e d  o n  t h e  p o w e r  o f  t h e  p o l i c e -  

o f f i c e r  t o  a r r e s t  a  p e r s o n  w h e n  t h e  p l a i n  l a n g u a g e  o f  t h e  

s e c t i o n  d o e s  n o t  j u s t i f y  i t .  T h e r e  i s  n o  r e a s o n  t o  d i s b e l i e v e  

the t e s t i m o n y  o f  t h e  p o l i c e  c o n s t a b l e  r e a d  o v e r  t o  u s  t h a t ,  

a l t h o u g h  i n  t h e  i n i t i a l  s t a g e  t h e y  w e r e  m e r e l y  c o n c e r n e d  

in p r o c u r i n g  t h e  a p p e a r a n c e  o f  t h e  c a r t m a n  b e f o r e  t h e  

S u b - I n s p e c t o r ,  h a v i n g  r e g a r d  t o  t h e  c h a n g e  o f  c i r c u m s t a n c e s  

t h e y  were c o n s t r a i n e d  t o  u s e  f o r c e  i n  e f f e c t i n g  a r r e s t .  I t  

c a n n o t  b e  s a i d  t h a t  b y  r e a s o n  o f  t h e i r  s u p e r i o r ’ s  o r d e r s  

t h e  c o n s t a b l e s  w e r e  d e p r i v e d  o f  t h e  i n i t i a t i v e  t o  a c t  w i t h i n  

t h e i r  own p o w e r s  u n d e r  s e c t i o n  5 4 .  T h e  w o r d  c o m p l a i n t  ”  

i n  t h e  first c l a u s e  o f  t h a t  s e c t i o n  d o e s  n o t  a d m i t  o f  a  r e s t r i c t e d  

m e a n i n g  t h a t  t h e  c o m p l a i n t  s h o u l d  b e  m a d e  t o  t h e  a r r e s t i n g  

c o n s t a b l e s  f o r  a c t i o n .  A n d ,  i n  m y  o p i n i o n ,  i t  i s  i m m a t e r i a l  

w h e t h e r  t h e  p o l i c e  c o n s t a b l e s  w e r e  t h e n  c o n s c i o u s  o f  t h e  
specific provisions o f  t h e  C o d e  t o  w h i c h  t h e i r  a c t s  w e r e  

r e f e r a b l e .  I  a m  s a t i s f i e d  t h a t  t h e  a c t  o f  t h e  p o l i c e - o f f i c e r s  

w a s  l e g a l ,  a n d ,  t h e r e f o r e ,  t h e  i n t e r f e r e n c e  o n  t h e  p a r t  o f  t h e  

p e t i t i o n e r  c o n s t i t u t e d  a n  o f f e n c e  u n d e r  s e c t i o n  S 5 3 ,  I n d i a n  

P e n a l  C o d e .  A c c o r d i n g l y ,  h e  w a s  r i g h t l y  c o n v i c t e d .  W e ,  
t h e r e f o r e ,  d i s c h a r g e  t h e  r u l e .

Mo-in Bk Ja  8—-4
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K b s h a v l a l

H abila l
V.

E j i p b r o e

1936 B r o o m f i e l d  J .  T l i e  o n l y  p o i n t  o f  s u b s t a n c e  i n  t h i s  

a p p l i c a t i o n  i s  w l i e t k e r  t h e  t w o  c o n s t a b l e s  h a d  l a w f u l  a u t h o r i t y  
t o  a r r e s t  a  c a r t m a n  a l l e g e d  t o  h a v e  r u n  o v e r  a  c h i l d .  

T h e y  w e r e  o r d e r e d  b y  t l i e i r  s u p e r i o r  o f f i c e r  t o  g o  a n d  a r r e s t  

t h e  m a n  o r  b r i n g  h i m  t o  t h e  p o l i c e - s t a t i o n .  T h e y  w e r e  

n o t  g i v e n  a n y  w r i t t e n  o r d e r .  T h e  l e a r n e d  c o u n s e l  f o r  t h e  

a p p l i c a n t  s a y s  t h a t  i n  t h e  a b s e n c e  o f  s u c h  a n  o r d e r ,  w h i c h  

i s  r e q u i r e d  b y  s e c t i o n  5 6  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  

t h e  a t t e m p t  t o  a r r e s t  w a s  n o t  l e g a l ,  a n d  t h e  a p p l i c a n t  w a s  

j u s t i f i e d  i n  o b s t r u c t i n g  t h e  c o n s t a b l e s .  T h e  v i e w  t a k e n  b y  t h e  

l o w e r  C o u r t s  i s  t h a t  t h e  c o n s t a b l e s  h a d  p o w e r  t o  a r r e s t  u n d e r  

s e c t i o n  5 4  o f  t h e  C o d e .  I n  m y  o p i n i o n ,  t h i s  i s  r i g h t .  I t  

s e e m s  t o  m e  t o  b e  i n  a c c o r d a n c e  w i t h  t h e  p l a i n  l a n g u a g e  

o f  s e c t i o n  5 4 ,  c l a u s e  ( 1 ) ,  w h i c h  s a y s  t h a t  a n y  p o l i c e - o f f i c e r  
m a y ,  w i t h o u t  a  w a r r a n t ,  a r r e s t  a n y  p e r s o n  w h o  h a s  b e e n  

c o n c e r n e d  i n  a n y  c o g n i z a b l e  o f f e n c e  o r  a g a i n s t  w h o m  

a  r e a s o n a b l e  c o m p l a i n t  l i a s  b e e n  m a d e  o r  c r e d i b l e  i n f o r m a t i o n  
h a s  b e e n  r e c e i v e d ,  o r  a  r e a s o n a b l e  s u s p i c i o n  e x i s t s  o f  h i s  

h a v i n g  b e e n  s o  c o n c e r n e d .  T h e  c a r t m a n  w a s  c o n c e r n e d  

i n  a  c o g n i z a b l e  o f f e n c e ,  a  r e a s o n a b l e  c o m p l a i n t  h a d  b e e n  

m a d e  a g a i n s t  h i m ,  a n d  t h i s  w a s  s o  t o  t h e  k n o w l e d g e  o f  t h e  

c o n s t a b l e s ,  w h o  w e r e  p r e s e n t  w h e n  t h e  c o m p l a i n t  w a s  m a d e .  

I  c a n n o t  s e e  a n y  r e a s o n  w h y  t h e  o p e r a t i o n  o f  t h i s  p r o v i s i o n  

s h o u l d  b e  r e s t r i c t e d ,  a s  s u g g e s t e d  b y  t h e  l e a r n e d  c o u n s e l ,  

t o  c a s e s  w h e r e  t h e  p o l i c e - o f f i c e r  i s  a c t i n g  e n t i r e l y  o n  h i s  
o w n  i n i t i a t i v e  a n d  w i t h o u t  o r d e r s .

I n  M o h a m e d  I s m a i l  v .  K i n g - E n v p e r o r ^ ^  i t  w a s  h e l d  b y  

M o s e l y  J .  a s  f o l l o w s  ( p .  7 5 6 ) : —

“ . . . where a subordinate police officer is not acting indej.)ondently, but is
merely deputed by a superior officer to arrest someone concerned in a cognizable 
offence, a further formality is prescribed, prefsuniably to prevent abuse of the 
powers of the police, or to allow the person arrested to know the reason for his 
arrest and the office of the person arresting him.

The proYisions of. section 54 aire limited by thoae of section 66 of the Code of 
Criminal Procedure.”

(1935) 13 Ran, 754.
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T h i s  i s  a  d e c i s i o n  o f  a  s i n g l e  J u d g e ,  a n d  w i t l i  d e f e r e n c e

EalPEEOE

Broomfield / ,

I  d o  n o t  a g r e e  w i t l i  i t .  K eshavlax
- n  (X) •  "  T H A I i l L A L

1 11  S a n t a , M r  L a m a  v .  E m p e r o r ,  i t  i s  o b s e r v e d  a s  f o l l o w s  

( p .  4 0 2 )  : -

“ Section 51 is inteiidecl to cover tliose cases where tlie police officer acta on his 
own resp o n sib ility , th a t is to say, on suspicion or information as based on facts 
v/hicli the police officer has considered for himself. This \¥as pointed out by Chau- 
dharx J. in the case of Charii Chandra Maztimdar, I n  and indeed it  is
■apparent from the terms of section 54 itself. On the other hand, where the arrest 
is made in pursuance of an order of a magistrate, it  is tha t order Avhich must deter
mine the ]t\^aHty or otherv/ise of the arrest.”

N o  r e a s o n s  a r e  g i v e n  i n  t l i e  j n d g m e n t  f o r  t h e s e  c o n c l u s i o n s .
C h a m  C J i a n d r a  M a z u m d a f ,  I n  w h i c l i  i s  r e f e r r e d  t o ,  w a s  

a  c a s e  o n  r a t l i e r  a  d i f f e r e n t  p o i n t .  , I t  w a s  n o t  a  c a s e  w h e r e  

t h e r e  w a s  a n y  o r d e r  o f  a  M a g i s t r a t e  o r  s u p e r i o r  p o l i c e -  

o f f i c e r  t o  a r r e s t .  A  p o l i c e - o f f i c e r  t h e r e  t o o k  a c t i o n  o n  t h e  

s t r e n g t h  o f  a  l e t t e r  r e c e i v e d  f r o m  a n  o f f i c e r  i n  t h e  C .  I .  D .  

i n  a n o t h e r  p r o v i n c e  s t a t i n g  t h a t  h e  h a d  i n f o r m a t i o n  u p o n  

w h i c h  h e  t h o u g h t  t h e r e  w a s  p r i m a  f a c i e  e v i d e n c e .  W i t h  

r e f e r e n c e  t o  t h o s e  f a c t s  i t  w a s  h e l d  t h a t  “  r e a s o n a b l e  

s u s p i c i o n ”  o r  “ c r e d i b l e  i n f o r m a t i o n ’ ' u p o n  w h i c h  a n  a r r e s t  

c o u l d  b e  m a d e  b y  a  p o l i c e  o f f i c e r  u n d e r  s e c t i o n  5 4  m u s t  b e  

b a s e d  u p o n  d e f i n i t e  f a c t s  a n d  m a t e r i a l s  p l a c e d  b e f o r e  h i m  
w h i c h  t h e  o f f i c e r  m u s t  c o n s i d e r  f o r  h i m s e l f  b e f o r e  h e  c o u l d  

t a k e  a n y  a c t i o n  u n d e r  t h a t  s e c t i o n .  I  d o u b t  w h e t h e r  t h i s  

c a s e  c a n  b e  r e g a r d e d  a s  a n  a u t h o r i t y  f o r  h o l d i n g  t h a t  a  p o l i c e -  

o f f i c e r  c a n n o t  a c t  u n d e r  s e c t i o n  5 4  i f  a  r e g u l a r  c o m p l a i n t  

h a s  b e e n  m a d e  t o  h i s  p e r s o n a l  k n o w l e d g e .  H e r e ,  a s  I  h a v e  

m e n t i o n e d 3 t h e  t w o  c o n s t a b l e s  w e r e  p r e s e n t  w h e n  t h e  c o m 

p l a i n t  w a s  m a d e .

K i s J i u n  M a n d a r  v .  K i n g - E f u p e r o r , ^ ^  w h i c h  m y  l e a r n e d  
b r o t h e r  h a s  d i s c u s s e d ,  i s  a  c l e a r  a u t W r i t y  f o r  t h e  v i e w  

t h a t  s e c t i o n  5 4  i s  n o t  c o n t r o l l e d  b y  s e c t i o n  5 6 ,  a n d  w i t h  

r e s p e c t  I  t h i n k  t h a t  t h a t  i s  t h e  p r o p e r  v i e w . ’ I  m a y  r e f e r  

■also t o  E a t m  M u d a l i  v .  K i n g - E m p e r o r I t  h a s  b e e n

(1934) 62 Cal. 399, a t p. 402. (iq2C,) 5 Pat. 533.
® (1916) 44 Gal. 76. «> (1917) 40 Mad.' 1028.
Mo-m Bk J a  8—4a
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1936 argued  th a t  th is  view m akes section 56 superfluous. B u t
KESHAYLAr. I  clo n o t th in k  so. N o doub t, there  m ay  “be som e overlapping;^ 

Harilal _  . .  ̂ 1- ^  1 T
V. B u t section 56 is n o t superfluous. I t  apphes to  subord ina tes 

Empebob police-officers, for in stance  cliaiikidars ; a n d ,

BrmmfieU J. jjioreover, there  m ay be cases where i t  is necessary  to  give 
orders to  police-officers, who could n o t a c t u n d e r  section 54, 
n o t having  th e  requ isite  knowledge as to  th e  existence o f  
credible inform ation  or reasonable suspicion.

F o r these reasons, I  agree th a t  th e  ru le should  be  
discharged. ,

R u l e  d i s c h a r g e d .

Y . V . D .

APPELLATE CIVIL.

Before Sir Jojin Bmumont, Chief Jvstice.

193(5 KATAN JAYAKIM N SHUKLA (oeig inal P la in ti t 'f ) , A3?plicant v . EAPU 
July 24 H IR A JI KITNBI (o r ir in a l  Defendats't), Opponjtnt.*

Civil Procedure Code (Act V of 1908), Ordef lV ,n d e  1—Plaint—Preseviaiionto C%7'b 
of Court outside offi.ce hours and Court buildings— VaUdily— Bombay Civil Courts- 
Act I X I Y  of 1869), section 40.

There ii3 nothing in Order TV, rule I, of the Civil Procedure Code, 1908, tO' 
suggest that the plaint must be preaeute-d during Court hours, or within the 
precincts of the Court.

When the Clerii of the Court is authorised to accept plaints under section 40 of the 
Boinhay Civil Courts Act, 1869, he may, but he is not bound to, Oiccept the plaint 
outside oiiice hours and outside the Court buildings.

Thahur Din Scm  v. Hari and Sattayya PadayacH v. Soundarathachi,^^'^'
applied.

If he is doubtful whether a jjlaint should be received or not, it  is open to him tO' 
refuse to receive it, and refer the m atter to the Judge.

;  * Civil Revision Application No. 217 of 1935.

(1912) 34 All. m ,  F, s. (1923) 47 Mad. 312.


