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A P P E L L A T E  C E I M I N A L .

B e f o r e ,  Mr. Justice Broomfield a7id Mr. Justice W'assoodew,

193G NHANESAHEB AHMEDSAHBB (oRiCrraAL C o m p l a i n a n t ) ,  P e t i t i o n e r  v .

J u ly  9 DATTATEAYA JAGANNATH KULKA.RNI ( okigiwal A c c u se d ), Oppoheht>‘

Griminal Procedure Code (Act V of 1S98), section 197— Chairman of District School 
Board—Public s&rvant—Sanction of local Governimnt necessary for pTosectdiwi— 
Indian F m al Code {Act X L V  of 1860), soction 21 [10)— Bombay Prim ary Educaiion 
Act (Bom. Act IV  of 1923)—Bombay Primary Education Rides, 1924, livles IS (a), 
23, in , 142, 143.

A chairman of a D istrict kSchool Board is a “ public servant ” w itliiu tlie meaning 
of section 21 clause (10) of the Ind ian  Penal Code, 1860. H e is n o t rem ovahle from 
his office save by or w ith the sanction of the Local Goverm nent, so th a t he cannot 
be prosecuted for any offence alleged to  have been com m itted by him  T '̂hile acting 
or purporting to  act in  the discharge of his official du ty  w ithou t the previous 
sanction of the Local Government under section 197 of the  Crim inal Procedure 
Code, 1898.

C rim in a l R e v is io n  A p p l ic a t io n  a g a i n s t  t l i e  o r d e r  p a s s e d  

b y  N .  R .  G u n d i l ,  S e s s i o n s  J u d g e  o f  E . a t n a g i L - i ,  c o n f i r m i a g  

t i e  o r d e r  p a s s e d  b y  J .  K .  S a w a n t ,  S u b - D i v i s i o n a l  M a g i s t r a t e ,  

F i r s t  C l a s s j  S *  D . ,  R a t n a g i r i .

T h e  f o l l o w i n g  f a c t s  a r e  t a k e n  f r o m  t h e  j u d g m e n t  o f  

B r o o m f i e l d  J . :— -

T h e  q u e s t i o n  i n  t h i s  c a s e  i s  w h e t h e r  t h e  C h a i r m a n  o f  

..a D i s t r i c t  S c h o o l  B o a r d  i s  a  p u b l i c  s e r v a n t  n o t  r e m o v a b l e  

f r o m  o .f f ic e  s a v e  b y  o r  w i t h  t h e  s a n c t i o n  o f  G o v e r n m e n t ,  

s o  t h a t  h e  c a n n o t  b e  p r o s e c u t e d  f o r  a n y  o f f e n c e  a l l e g e d  t o  

h a v e  b e e n  c o m m i t t e d  b y  h i m  w h i l e  a c t i n g  o r  p u r p o r t i n g  

t o  a c t  i n  t h e  d i s c h a r g e  o f  h i s  o f f i c i a l  d u t y  A v i t h o u t  t h e  

p r e v i o u s  s a n c t i o n  o f  t h e  L o c a l  G o v e r n m e n t  u n d e r  s e c t i o n  1 9 7  
o f  t h e  C r i m i D a l  P r o c e d u r e  C o d e .

T h e  f a c t s  m a y  b e  v e r y  b r i e f l y  s t a t e d .  T h e  p e t i t i o n e r  i s  

a  m e m b e r  a n d  t h e  r e s p o n d e n t  i s  t h e  C h a i r m a n  o f  t h e  D i s t r i c t  

L o c a l  B o a r d ,  B a t n a g i r i ,  c o n s t i t u t e d  u n d e r  t h e  B o m b a y  

P r i m a r y  E d u c a t i o n  A c t  I V  o f  1 9 2 3 .  T h e r e  w a s  a  m e e t i n g  

o f  t h e  B o a r d  o n  F e b r u a r y  2 2 , 1 9 3 5 ,  a t  w h i c h  c e r t a i n  b u s i n e s s
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w a s  t r a n s a c t e d ,  a n d  t l i e  m i n u t e s  w e r e  r e c o r d e d  i n  t h e  m i n u t e  ^  

b o o k  a n d  s i g n e d  b y  t l i e  C l i a i r m a n .  T h e  p e t i t i o n e r  l o d g e d  N h a n bsah bb  

a complaint a g a i n s t  the C h a i r m a n , . c h a r g i n g  h i m  w i t h  ' 

h a v i n g  f o r g e d  t h e  m i n i i t e s  a n d  t h e r e b y  c o n m i i t t i n g  a n  o f f e n c e  

u n d e r  s e c t i o n  4 6 5  o f  t h e  I n d i a n  P e n a l  C o d e .  A n  o b j e c t i o n  

w a s  t a k e n  t h a t  t h e  p r o s e c u t i o n  w a s  b a r r e d  b y  s e c t i o n  1 9 7 ,  

t h e  s a n c t i o n  o f  G o v e r n m e n t  n o t  h a v i n g  b e e n  o b t a i n e d .  T h i s  

o b j e c t i o n  w a s  u p h e l d  b y  t h e  t r i a l  M a g i s t r a t e ,  w h o  d i s c h a r g e d  

t h e  a c c u s e d .  T h e r e  w a s  t h e n  a  r e v i s i o n  a p p l i c a t i o n  t o  t h e  

S e s s i o n s  J u d g e .  H e  p o i n t e d  o u t  t h a t  t h e  M a g i s t r a t e  o u g h t  

n o t  t o  h a v e  d i s c h a r g e d  t h e  a c c u s e d ,  a n d  t h a t  h i s  o r d e r  m u s t  

b e  d e e m e d  t o  b e  a  d i s m i s s a l  o f  t h e  c o m p l a i n t  f o r  w a n t  o f  

s a n c t i o n .  B u t  o n  t h . e  m e r i t s  h e  a g r e e d  w i t h  t h e  M a g i s t r a t e  

t h a t  t h e  s a n c t i o n  o f  G o v e r n m e n t  w a s  r e q u i r e d ,  a n d  h e  r e j e c t e d  

t h e  a p p l i c a t i o n .  T h a t  l e d  t o  t h e  p r e s e n t  a p p l i c a t i o n  t o  

t h i s  C o u r t .

T h e  p e t i t i o n e r  a p p l i e d  i n  r e v i s i o n  t o  t h e  H i g h  C o u r t .

A .  A .  A d a r k a r ,  f o r  t h e  a p p l i c a n t .

6r. B .  G J d t a l e ,  f o r  t h e  o p p o n e n t .

B b o o m fie lp  J .  [ A f t e r  s t a t i n g  t h e  f a c t s  a s  s e t  o a t  a b o v e  
t h e  l e a r n e d  J u d g e  c o n t i n u e d  :]

T w o  p o i n t s  a r i s e  u n d e r  s e c t i o n  1 9 7  o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e , — w h e t h e r  t h e  C h a i r m a n  o f  t h e  S c h o o l  

B o a r d  i s  a  p u b l i c  s e r v a n t  a s  d e f i n e d  i n  s e c t i o n  2 1 ,  c l a u s e  ( 1 0 ) ,  

o f  t h e  I n d i a n  P e n a l  C o d e ,  a n d  w h e t h e r ,  i f  s o ,  -h e  i s  n o t  

r e m o v a b l e  f r o m  h i s  o f f i c e  s a v e  b y  o r  w i t h  t h e  s a n c t i o n  o f  t h e  : 

l o c a l  G o v e r n m e n t .  T h e  d e f i n i t i o n  o f  a  “  p u b l i c  s e r v a n t  ’ "’ 

i n  s e c t i o n  2 1 ;  c l a u s e  i s  :—
“ Every officer whose duty i t  is, as siicli officer, to  take, receive, keep or expend any 

property . . . for any secular common purpose of aiiy village; town or 
d istric t.”

I  h a v e  o m i t t e d  t h o s e  p a r t s  o f  t h e  d e f i n i t i o n  w h i c h  a r e  n o t

n e c e s s a r y  f o r  o u r  p u r p o s e s .

N o w ,  t h e  l e a r n e d  a d v o c a t e ,  w h o  a p p e a r s  f o r  t h e  p e t i t i o n e r ?  

h a s  c o n c e d e d  t h a t  t h e  S c h o o l  B o a r d  i s  a u t h o r i s e d  t o  s p e n d
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money on educational purposes, and th a t llie Board itself 
Nhanesahetj ^'ill satisfy the requirements of the definition save in this 

V. particular that it is not an officer. This admission makes 
jI S kTath it unnecessary to  deal with a- considerable part o f the very 

Bro^eU j  careful discussion of the provisions of the relevant enactments 
in the judgment o f the learned Sessions Judge. The only 
question before us is whether the Chairman o f the Boaid 
ag such and as an individual member o f the Board has the 
daty to take, receive, keep or expend any property for the 
secular common purposes of the town or district.

The provisions of the Bom bay Primary Education Rules,
1 9 2 4 ,  to which our attention has mainly been directed, are 
these :— Rule 1 4 1  provides that a Primary Education Fund 
shall be maintained b y  the School Board o f each local 
authority, the fund to be kept in the local branch of the 
Imperial Banlv o f India, or in such other Bank or Co-operative 
Society as may be approved by the Government, or in the 
Government Treasury. The School Board is also authorised 
by the same rule to  deposit part o f the fund in the Post 
Office Savings Bank or to invest it in Post Office Cash 
Certificates or in Government Securities. Rule 1 4 2  is 
important, and is as follows :—

“ JSTo payment sliall Ije made from a bank or from tlio Government Treasury out 
of tlie Primary Education Fund except upon a cheque signed by tlie School Board 
Administrative Officer and countersigned by the Chairman of the School Board, or in 
his absence by the Vice-Chairman or other member of the School Board to  whom the 
power of countersigning cheques has been delegated by the Chairman. In, the absence 
of the School Board Administrative Officer or where there is no School Board 
Administrative Officer,such cheque shall be signed bj* the Vice-Chairman and counter
signed by the Chairman, or in his absence by any member of the School Board other 
than the Vice-Chairman to -whom the power of countersigning has been delegated 
by the Chairman. Due intixnation of the delegation of such power shall be given 
by the Chairman to  the Bank or Government Treasury in  wliich the Primary 
Education Fund is kept.”

■ Rule 1 4 3  provides that the School Administrative Officer, 
who is appointed under section 9  of the Bom bay Primary 
Education Act, I V  of 1 9 2 3 ,  shall be responsible for the 
scrutiny of vouchers and bills. Rule 1 4 4  provides that all
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disbursements shall be made by  the Administrative Officer.
Rule 2 3  deals with the duties o f the Chairman, and provides Nhanesahbe

’ A h m e d sa h e bthat ne is to—
, , , , DATTATEiYA

“ (ffi) p r e s id e  a t  t h e  m e e t i n g s  o f  t h e  B o a r d ;  J a g a k s t a i 'E

Bom„ BOMBAY SERIES 8i

(6) watch over the financial and executive adm inistration of the Board ; Broomfidi /

(c) in case of emergency perform such acts as may appear to  him to foe 
necessary, provided th a t the Act and the rules framed thereunder axe not tliereby 
contravened....... ”

T h e  a r g u m e n t  o n  b e h a l f  o f  t h e  p e t i t i o n e r  i s  t h a t  s i g n i n g  

a  c h e q u e  i s  n o t  e x p e n d i n g  m o n e y  w i t h i n  t h e  m e a n i n g  o f  t h e  

d e f i n i t i o n ,  a n d  e v e n  i f  i t  i s ,  t h e  C h a i r m a n  c a n n o t  s i g n  c h e q u e s  

b y  h i m s e l f .  H e  o n l y  c o u n t e r s i g n s  c h e q u e s  s i g n e d  b y  o t h e r  

p e r s o n s .  T h e r e f o r e  i t  c a n n o t  b e  s a i d  t h a t  h e  t a k e s ,  r e c e i v e s ,  

k e e p s  o r  e x p e n d s  a n y  p r o p e r t y .  A s  r e g a r d s  R u l e  2 3  { h )  i t  i s  

u r g e d ,  I  t h i n k  r i g h t l y ,  t h a t  t h e  d u t y  o f  w a t c h i n g  o v e r  t h e  

f i n a n c i a l  a n d  e x e c u t i v e  a d m i n i s t r a t i o n  o f  tJie B o a r d  w o u l d  

n o t  b r i n g  t h e  C h a i r m a n  w i t h i n  t h e  d e f i n i t i o n  o f  a  p u b l i c  

s e r v a n t .  A s  r e g a r d s  R u l e  2 3  ( c )  t h e  a r g u m e n t  i s  t h a t  t h i s  

i s  s u b j e c t  t o  th e  A c t  a n d  r u l e s  a n d  w o u l d  n o t  a u t h o r i s e  

t h e  e x p e n d i t u r e  o f  m o n e y .  I t  a p p e a r s  t o  m e ,  h o w e v e r ,  

t h a t  a s  m o n e y  c a n n o t  b e  d r a w n  o u t  o f  t h e  B a n k  e x c e p t  o n  

a  c h e q u e  c o u n t e r s i g n e d  b y  t h e  C h a i r m a n ,  i t  m a y  b e  s a i d  

t h a t  h e  t a k e s  p a r t  i n  t h e  a c t  o f  r e c e i v i n g  m o n e y  w h e n  th e  
m o n e y  i s  w i t h d r a w n  b y  c h e q u e  f o r  t h e  p u r p o s e  o f  d i s b u r s e 

m e n t ,  a n d  t h a t  h e  t a k e s  p a r t  i n  t h e  a c t  o f  e x p e n d i n g  m o n e y  

i n  c a s e s  w h e r e  t h e  p a y m e n t  i s  m a d e  d i r e c t l y  b y  c h e q u e ,

I  a m  f u r t h e r  o f  o p i n i o n  t h a t  t h e  e m e r g e n c y  p o w e r s  g i v e n  

t o  t h e  C h a i r m a n  b y  R u l e  2 3  ( c )  m a y ' r e a s o n a b l y  b e  h e l d  

t o  i n c l u d e  t h e  p o w e r ,  a n d  t h e r e f o r e  t h e  d u t y ,  i n  a  p r o p e r  

c a s e ,  t o  t a k e  c h a r g e  o f  m o n e y  o r  o t h e r  p r o p e r t y /  s c h o o l  

f u r n i t u r e ,  l i b r a r i e s ,  a n d  s o  o n ,  b e l o n g i n g  t o  t h e  B o a r d ,

W i t h o u t  a n y  u n d u e  s t r a i n i n g  o f  l a n g u a g e ,  t h e r e f o r e ^  r i i o l d  

t h a t  t h e  C h a i r m a n  o f  t h e  B o a r d  c o m e s  w i t h i n  t h e  d e f i n i t i o n  

o f  a  “  p u b l i c  s e r v a n t T h a t  b e i n g  s o ,  i t  i s  i m m a t e r i a l j  

i n  m y  o p i n i o n ,  t t i a t  t h e r e  i s  n o  e x p r e s s  p r o v i s i o n  iia t h e  

P r i m a r y  E d u c a t i o n  A c t  c o r r e s p o n d i n g  t o  s e c t i o n  1 3 5  o f  t h e
MO-I I  Bk Ja  7—6



^  D i s t r i c t  L o c a l  B o a r d  A c t  w l i i c l i  g i v e s  t o  e v e r y  m e m b e r  o f  

Nhajstesaheb t l i e  L o c a l  B o a i d  a n d  e v e r y  o f f i c e r  a n d  s e r v a n t  m a i n t a i n e d  

-  ̂ b y  o r  e m p l o y e d  u n d e r  i t  t t e  s t a t u s  o f  a  fublic servant
B attatkaya

jAaAHKA-TH s e c o n d  p o i n u  i s  p e r h a p s  a  l i t t l e  m o r e  d i f f i c u l t ,  n a m e l y ,

B f o m i f l e U J .  q u e s t i o n  w h e t h e r  t h e  C h a i r m a n  i s  n o t  r e m o v a b l e  f r o m  

h i s  o f f i c e  e x c e p t  b y  o r  w i t h  t h e  s a n c t i o n  o f  t h e  L o c a l  G o v e r n 

m e n t .  I t  i s  p r o v i d e d  i n  R u l e  1 3  ( a )  t h a t  t h e  G o v e r n m e n t ,  

i f  i t  t h i n k s  f i t ,  o n  t h e  r e c o m m e n d a t i o n  o f  t h e  S c h o o l  B o a r d  

a n d  o f  t h e  L o c a l  A u t h o r i t y ,  a n d  s u p p o r t e d  b y  a  r e s o l u t i o n  

p a s s e d  b y  a t  l e a s t  t w o - t h i r d s  o f  t h e  w h o l e  n u m b e r  o f  m e m b e r s  

o f  e a c h  b o d y ,  m a y  r e m o v e  a n y  m e m b e r  e l e c t e d  o i  a p p o i n t e d  

t o  t h e  S c h o o l  B o a r d ,  i f  s u c h  m e m b e r  h a s  b e e n  g u i l t y  o f  

m i s c o n d u c t  i n  t h e  d i s c h a r g e  o f  h i s  d u t i e s  o r  o f  a n y  d i s g r a c e f u l  

c o n d u c t  i n  p e r f o r m i n g  h i s  d u t i e s  a s  a  m e m b e r .  M r .  A d a r k a r  

f o r  t h e  p e t i t i o n e r  u r g e s  t h a t  t h e  o p p o n e n t  h a s  n o t  b e e n  

p r o s e c u t e d  qua m e m b e r  b u t  q u a  C h a i r m a n  o f  t h e  B o a r d .  

H e  s a y s ,  a n d  i t  i s  a  f a c t ,  t h a t  t h e r e  i s  n o  p r o v i s i o n  i n  t h e  

S t a t u t e s  o r  i n  t h e  E u l e s  f o r  r e m o v a l  o f  t h e  C h a i r m a n  o f  t h e  

S c h o o l  B o a r d  a s  s u c h  ; t h a t  i s  t o  s a y ,  t h e r e  i s  n o  p r o v i s i o n  

c o r r e s p o n d i n g  t o  t h e  B o m b a y  L o c a l  B o a r d ’ s  A c t ,  s e c t i o n  2 6  

{ 1 ) ,  a n d  t h e  B o m b a y  M u n i c i p a l  B o r o u g h s  A c t ,  s e c t i o n  2 1 .  

T h e r e f o r e  h e  s a y s  R u l e  1 3  ( a )  d o e s  n o t  s t a n d  i n  h i s  w a y .

N o w ,  t h e r e  i s ,  o f  c o u r g e ,  a  d i s t i n c t i o n  b e t w e e n  t h e  o f f i c e  

o f  C h a i r m a n  a n d  t h e  o f f i c e  o f  a  m e m b e r  o f  a  B o a r d ,  a n d  i n  

s o m e  c a s e s  i t  m a y  b e  i m p o r t a n t .  I f  a  m a n  i s  r e m o v a b l e  

f r o m  h i s  o f f i c e  a s  C h a i r m a n  w i t h o u t  t h e  s a n c t i o n  o f  G o v e r n 

m e n t ,  y o u  c a n n o t  s a y  t h a t  s e c t i o n  1 9 7  o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e  a p p l i e s  b e c a u s e  h e  i s  a l s o  a  m e m b e r  o f  t h e  

B o a r d ,  a n d  a s  s u c h  m e m b e r  c a n n o t  b e  r e m o v e d .  T h a t  w a s  

t h e  p o s i t i o n  i n  t h e  o l d  c a s e ,  Venlmtescdu Naidu v .  Heerman 
B u t  t h a t  i s  n o t  t h e  p o s i t i o n  h e r e .  I t  i s  n o t  t h e  

c a s e  t h a t  t h e  o p p o n e n t  c a n  b e  r e m o v e d  f r o m  h i s  o f f i c e  o f  

C h a i r m a n  w i t h o u t  t h e  s a n c t i o n  o f  G o v e r n m e n t .
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O b  t K e  o t h e r  h a n d  M r .  A d a r k a r  i s  n o t  c o r r e c t  w l i e u  l i e  ™

• s a y s  t l i a t  l i e  c a n n o t  b e  r e m o v e d  a t  a l l .  R u l e  2 1  ( 2 )  p r o v i d e s  H h a s e s a b e b
I, A h m b d sa h b b

a s  l o l l o w s  :—  «,
Dattatkaya

“ The term of office of the Ghaii’man and Vice-Ctairinan sLall be co-estensive with Ja raO T ats
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th a t of tlae sclaool Board ; provided that, if either of them  resigns Ms office or ceases 
to be B member of the School Board, a fresh election to fill up the vacancy ishall be 
h e ld ; and provided further th a t, on the  expiry of the term  of office of a iSeliool Board, 
the Ghairmaii and Viee-Chairman shall continue to perform the current admini
strative duties of their offices until such time as a new Chairman and Vice-Chairman 
shall have been duly elected and have taken charge of their duties.'’

T h e r e  i s  n o  m e a n s  b y  w b i c l i  b e  c a n  b e  r e m o v e d  f r o m  

h i s  o f f i c e  o f  C h a i r m a n  e x c e p t  u n d e r  r u l e  1 3  ( a ) .  B u t  t h e  

C h a i r m a n  i s  a  m e m b e r ,  a n d  p o w e r  t o  r e m o v e  a n y  m e m b e r  

m u s t  i n c l u d e  p o w e r  t o  r e m o v e  e v e n  t h e  m e m b e r  w h o  i s  t h e  

C h a h m a n .  I f  i t  w e r e  n e c e s s a r y  t h e r e f o r e  t o  r e m o v e  t h e  

C h a i r m a n  o f  t h e  S c h o o l  B o a r d  f r o m  h i s  o f f i c e ,  i t  w o u l d  b e  

n e c e s s a r y  t o  h a v e  r e c o u r s e  t o  K u l e  1 3  ( a ) ,  a n d  t h e r e  c a n  b e  

n o  d o u b t ,  I  t h i n k ,  t h a t  h e  c o u l d  b e  r e m o v e d  u n d e r  t h a t  

r u l e .  A g a i n ,  t h e r e f o r e ,  i t  c a n  b e  h e l d  w i t h o u t  a n y  s t r a i n i n g  

o f  l a n g u a g e  t h a t  t h e  C h a i r m a n  o f  t h e  B o a r d  i s  a  p u b l i c  

s e r v a n t ,  w h o  i s  n o t  r e m o v a b l e  f r o m  h i s  o ff i.c e  s a v e  b y  o r  w i t h  

t h e  s a n c t i o n  o f  t h e  L o c a l  G o v e r n m e n t .

T h e  f i n d i n g s  o f  t h e  l o w e r  C o u r t  a r e ,  t h e r e f o r e ,  i n  m y  

o p i n i o n ,  c o r r e c t ,  a n d  t h e  R u l e  s h o u l d  b e  d i s c h a r g e d .

Y v a s s o o b e w  J .  T h e  q u e s t i o n  i n  t h i s  c a s e  i s  w h e t h e r  

t h e  C h a i r m a n  o f  t h e  D i s t r i c t  S c h o o l  B o a r d ,  R a t n a g i i i ,  

i s  a  p u b l i c  s e r v a n t  n o t  r e m o v a b l e  f r o m  h i s  o f & c e  s a v e  b y  

o r  w i t h  t h e  s a n c t i o n  o f  t h e  L o c a l  G o v e r n m e n t ,  a n d  i s  t h e r e 

f o r e  p r o t e c t e d  f r o m  p r o s e c u . t i o n  f o r  a n  o f f e n c e  a l l e g e d  t o  

h a v e  b e e n  c o m m i t t e d  b y  h i m  w h i l e  a c t i n g  o r  p u r p o r t i n g  

t o  a c t  i n  t h e  d i s c h a r g e  o f  h i s  d u t y .  M y  l e a r n e d  B r o t h e r  h a s  

d e a l t  e x t e n s i v e l y  w i t h  t h e  R u l e s  u n d e r  t h e  B o m b a y  P r i m a r y  

E d u c a t i o n  A c t  t o  s h o w  t h a t  t h e  d u t i e s  o f  t h e  o f f i c e  o f  t h e  

C h a h m a n  c o n f o r m  a s  n e a r l y  a s  p o s s i b l e  t o  t h e  d u t i e s  r e q u i r e d  

o f  a n  o f f i c e r  u n d e r  s e c t i o n  2 1  c l a u s e  ( 1 0 )  o f  t h e  I n d i a n  P e n a l  

C o d e ,  t o  b r i n g  h i m  w i t h i n  t h e  d e f i n i t i o n  o f  a  ‘ ' p u b l i c  s e r v a n t ' - i

BroamfieU J.



T h e r e  i s  n o  s t a t u t o r y  p r o v i s i o n ,  a s  i n  o t h e r  A c t s  c o n s t i t u t i n g  

N e a k e s a h e b  l o c a l  a u t h o r i t i e s ,  g r a n t i n g  i m m u n i t y  t o  t h e  m e m b e r s  o f  t h e  
AmiEDSAHEB p x o s e c i i t i o r i .  b y  i n c l u d i n g  t h e m

w i t h i n  t h e  d e f i n i t i o n  o f  “  p u b l i c  s e r v a n t  T h e  s t a t u s  

W a s T ^ m  J  t h e s e  m e m b e r s  a n d  t h e  C h a i r m a n  w i l l  d e p e n d ,  t h e r e f o r e ,  
o n  t h e  n a t m B  o f  t h e i r  s t a t u t o r y  d u t i e s .  I  n e e d  o n l y  r e f e r  

i n  t h a t  c o n n e c t i o n  t o  t h e  p r o v i s i o n s  o f  R u l e  2 3  ( c ) ,  a n d  

R u l e  1 4 2  o f  t h e  R u l e s  f r a m e d  b y  G o v e r n m e n t  u n d e r  t h e  

B o m b a y  P r i m a r y  E d u c a t i o n  A c t .  I t  i s  c l e a r  t h a t  u n d e r  t h e  

l a t t e r  r a l e  t h e  C h a i r m a n  s h a r e s  t h e  r e s p o n s i b i l i t y  f o r  d r a w i n g  

c h e q u e s  o n  b a n k s  f o r  p a y m e n t  o u t  o f  f u n d s  b e l o n g i n g  t o  t h e  

B o a r d .  C o n s e q u e n t l y  h e  c o u l d  b e  r e g a r d e d  a s  a n  o f f i c e r  

e x p e n d i n g  p r o p e r t y  o f  t h e  B o a r d  f o r  a  s e c u l a r  c o m m o n  

p u r p o s e  o f  t h e  D i s t r i c t  w i t h i n  t h e  m e a n i n g  o f  c l a u s e  { 1 0 )  o f

■ s e c t i o n  2 1  o f  t h e  I n d i a n  P e n a l  C o d e .  T h e  e m e r g e n c y  

p o w e r s  c o n f e r r e d  b y  R u l e  2 3  (c )  ' a l s o  m e a n  n o t h i n g  e l s e  t h a n  

t h e  p e r f o r m a n c e  o f  a c t s  o f  a n  e x e c u t i v e  c h a r a c t e r .  W h e n  i t  

i s  c o n c e d e d  t h a t  t h e  e x e c u t i v e  o f S - c e r ,— w h o  i s  d e s c r i b e d  a s  a n  

a d m i n i s t r a t i v e  o f f i c e r , — i s  a  p u b l i c  s e r v a n t  w i t h i n  t h e  m e a n i n g  

o f  s e c t i o n  2 1  ( 1 0 ) ,  t h e r e  i s  n o  d i f f i c u l t y  i n  b r i n g i n g  t h e  

. C h a i i m a n  w i t h i n  t h a t  c a t e g o r y .  I n  m y  o p i n i o n ,  i t  w o u l d  

m a k e  n o  d i f f e r e n c e  t o  t h a t  p o s i t i o n  b e c a u s e  t h e  A c t  a n d  t h e  

R u l e s  s p e c i f y  t h e  d u t i e s  o f  t h e  A d m i n i s t r a t i v e  O f f i c e r  w i t h o u t  

r e f e r e n c e  t o  t h e  ’ C h a i r m a n .  O n  g e n e r a l  p r i n c i p l e s ,  w h e n  

t h e  A c t  i t s e l f  p r o v i d e s  f o r  t h e  e l e c t i o n  o f  a  C h a i r m a n  b y  t h e  

B o a r d  f r o m  a m o n g s t  i t s  m e m b e r s ,  t h e r e  c o u l d  b e  n o  d i f f i c u l t y  

i n  t r e a t i n g  h i m  a s  a  r e p r e s e n t a t i v e  o f  t h e  B o a r d  p a r t i c i p a t i n g  

i n  t h e  f u n c t i o n s  w h i c h  t h e  B o a r d  h a s  b e e n  c o n s t i t u t e d  t o  

p e r f o r m .  A m o n g s t  t h o s e  f u n c t i o n s  a r e  t h e  f u n c t i o n s  w h i c h  

a n  o f f i c e r  i s  r e q u i r e d  t o  p e r f o r m  u n d e r  c l a u s e  ( 1 0 )  o f  

s e c t i o n  2 1  t o  b r i n g  h i m  w i t h i n  t h e  d e f i n i t i o n  o f  t h e  t e r m  

“  p u b h c  s e r v a n t  T h e r e f o r e  I  a g r e e  w i t h  m y  l e a r n e d  

B r o t h e r  t h a t  t h e  C h a i r m a n  m u s t  b e  r e g a r d e d  a s  a  “  p u b l i c  
s e r v a n t

W i t h  r e g a r d  t o  h i s  l i a b i l i t y  f o r  r e m o v a l  f r o m  o f f i c e  w i t h  

t h e  s a n c t i o n  o f  t h e  L o c a l  G o v e r n m e n t ,  i t  i s  s u f f i c i e n t  t o  s a y
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t h a t ,  i n  t h e  a b s e n c e  o f  a n y  p r o v i s i o n  f o r  t h e  r e m o v a l  o f  t h e  ^  

C h a i r m a n  q u a  C h a i i m a n .  e i t h e r  i n  t h e  b o d y  o f  t h e  A c t  o r  ^^hanesahsb  

i n  t h e  R a l e s ,  t h e  o n l y  p r o v i s i o n  u n d e r  w h i c h  h i s  r e m o v a l  ‘ v !  

c a n  t a k e  p l a c e  i s  t h e  p r o v i s i o n  c o n t a i n e d  i n  r u l e  1 3 ( « ) .

T h e r e f o r e  t h e  o n l y  w a y  i n  w h i c h  t h e  C h a i r m a n  c o u l d  b e  

r e m o v e d  f r o m  h i s  o f f i c e  i s  b y  r e m o v i n g  h i m  a s  a  m e m b e r  

w i t h  t h e  s a n c t i o n  o f  G o v e r n m e n t  u n d e r  R u l e  1 3  ( a ) .  

A c c o r d i n g l y  t h e  s e c o n d  c o n d i t i o n  u n d e r  s e c t i o n  1 9 7  o f  t h e  

C r i m i n a l  P r o c e d u r e  C o d e  h a s  b e e n  f u l f i l l e d  i n  t h i s  c a s e .

I ,  t h e r e f o r e ,  a g r e e  t h a t  t h e  R u l e  b e  d i s c h a r g e d .

Wassoodeie J.

R u l e  d i s c h a r g e d .

J .  G. R .

O R I G I N A L  C I V I L ,

Before Mr. Justice EangneJcaT.

EUNDI PORTLAND CEMENT CO. LTD., PT.AiuTm?s v. ABDUL HDSSEIK 
ESSA..H, Defekdant.^*'

Trade-mark—Infringement—Passing-off action— What slioukl’plaintiff larovB in S'uch 
action— Colourable imitation by defendant of inarks on plainti^ff's goods—Fraudulent 
intention not necessary— Sufficient to 'prove tendency to deceive the public—Presump- 
tio'ii that a person intends the natural and oi'dinarij consequences of his aets— Qeneml 
frinc-i'ples to be observed in dealing ■with this class of cases— Civil I ’rocednre. Code 
(.■let V of 1908), Order X X I X ,  rule 1, Order VI, foles 14 and 15— Verificalion. of 
pleadings in case of a Oorporation. ■

The plaintiffs -wers a compan^^ maBufaoturing cement in India on a large scak‘* 
The cement maniifacturod by them v/as placed on the marlcet in bags which had 
stencilled prominently on them the letters B B B  placed between the word.̂ ! 
“  Portland ” and ‘‘ Cement The defendant who "vvafs a  merchant dealing in cement 
manufactured in Japan  imported from Japan cement in bags-vvlueh had a get-up 
similar to the plaiiitiffs’ bags and which bore prominently on them, inter ali(f , t\\& 
letters R R R placed between the words “ Portland” and ‘‘Cement” . The plaintiffs 
filed a suit to restrain the defendant from importing or selling cement in bag<- with 
marks and get up similar to the plaintiffs’ cement bags. The plaint ill the suit, 
was declared by an employee of the Managing Ageats of the plaintiil eompauy. 
The defendant contended th a t the plaint was not properly declared and th a t ihere- 
forc the suit should be dismissed ;

*0. C. J . Suit No. 649 of 1931.
M O -iii Bk Ja  8— 1

1935 
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