
^  o f  m e s n e  p r o f i t s  f r o m  t l i e  d a t e  o f  t h e  s u i t ,  w h e r e  t h e r e  w a s  

M a l i a p p a  a  c o n d i t i o n a l  d e c r e e  p a s s e d  i n  t l i e  p l a i n t i f f ’ s  f a v o u r .  I  t h i n k ,  

A n a n t  t h e r e f o r e ,  t h a t  i t  i s  o p e n  t o  C o u r t s  t o  a p p l y  t h i s  e q u i t a b l e  
Sa l k b is hita a c c o r d i n g  t o  t h e  f a c t s  o f  e a c h  c a s e ,  a n d  o n  t h e

D im tia J . q£  j  t h i n k  t L e  p l a i n t i f f  s h o u l d  g e t  m e s n e

p r o f i t s  n o t  f r o m  t h e  d a t e  o f  t h e  t r a n s a c t i o n ,  b u t  f r o m  t h e  d a t e  

o f  t h e  s u i t .

D e c r e e  v a r i e d .

Y . V . D .
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A P P E L L A T E  C R I M I N A L .

Before Mr. Jtistice Broomfield and M r, Justice. Wassoodew.

1 9 3 6  - EMPEROR v. MOTIRAM a l i a s  TANA BAISING ( o r i g i n a l  A c c u s e d ) .^
June SO

------ Indian Evidence Act {I of 1872), sections 32, S—Dying declaration— Questions piii
to deceased—Answers to questions by signs and gestures— Verbal statement—Gestures  ̂
explained by questions—Conduct— Admissibility of evidence,.

Owing to serious iniuries inflicted 'on her th roat, tlio injured woman lost ali 
power of speech but was otherwise conscious and in full possession of her faculties. 
While she w'as in the dispensary where she had heen taken, the Magistrate put certain, 
questions to her and she answered them by signs and gestures, implicating the accused 
as her assailant. The record of the examination was reduced to  writing as her dying 
declaration. On the following day the -woman died.

The accused was aiterwaxds tried for an offence of murder -when the dying declara­
tion was given in evidence. The trial ended in the conviction of the accused. The 
accused appealed.

When, the m atter came up for confirmation of the sentence,, i t  was contended 
f o r  the accused th a t the evidence in the form of the dying declaration was not 
admissible under section 32 of the Indian Evidence Act, 1872, or otherwise :—

Held, confirming the order of conviction and sentence, th a t the evidence was 
admissihle, th a t it  was reliable evidence, and tha t the conviction was not based 
entirely or even mainly on th a t evidence.

Qmen-Em^ress v. Abdulla'h>‘'̂  ̂ comnaented onj

Emperor y . Sadhu Charan Das,̂ '̂> Chandrika Mam Kahar v. K ing Emperor/^^- 
and Ranga v. The Crown,^^^ referred to.

*Confirmation Case No. 9 of 1936 (with Criminal Appeal No. 191 of 1936).
(1885) 7 All. 385,1. B. i3) (1922) 1 Pat. 401

«> (1921) 49Cal. 600. (1924) 6 Lah. 305.



^Fer Broomfield J . “ A part from authority, I  must adm it tha t I  slxoTiid greatly 1936 
doubt Tviietlier Sita’s gestures in reply to tlie questions put to lier or the questions put 
to  her taken together with iier gestures in reply to them, could w ithout sstraining "
of language be regarded as a verbal statem ent made by Sita -within the meaning of M o t is a ii 

section 32. On the other hand, apart from authority, I should myself have thotight 
th a t her g estu res as explained by the questions put to her -ffould be relevant as conduct 
iinder section 8 of the Act, although I  must adm it th a t section 8 is a  little  difBcn.lt to 
u n d e rs ta n d , in  particular the precise meaning of the expression ‘ influences or is 
influenced by any fact in  issue o r relevant fac t’, ”

G o n f ie m a tio n  Ca se  ( w i t l i  C r i m i n a l  A p p e a l )  f r o m  a n  o r d e r  

o f  c o n v i o t i o n  a n d  s e n t e n c e  p a s s e d  b y  P .  N". M o o s ,  S e s s i o n s  

J u d g e ,  N a s i l ^ ,  i n  S e s s i o n s  C a s e  N o .  9  o f  1 9 3 6 .

A d m i s s i b i l i t y  o f  d y i n g  d e c l a r a t i o n .

T h e  m a t e r i a l  f a c t s  a p p e a r  s u f f i c i e n t l y  f r o m  t h e  j u d g m e n t  

o f  B r o o m f i e l d  J .

L .  P .  P e n d s e ,  f o r  t b e  a c c u s e d .

D e w a n  B a J i a d i i r  P .  B .  S h i n g n e ,  G r o v e r n m e n t  P l e a d e r ^  f o r  

t b e  C r o w n .

B r o o m f ie ld  J . T b e  c l i a r g e  a g a i n s t  t h e  a c c u s e d  M o t i r a m  

w a s  t h a t  o n  J a n u a r y  2 2 ,  1 9 3 6 ,  h e  c o m m i t t e d  m u r d e r  

b y  c u t t i n g  t h e  t h r o a t  o f  S i t a b a i ,  w i f e  o f  B h i k a  K a s h i r a m .

T h e  f a c t s  l e a d i n g  t o  t h e  c r i m e  w e r e  a s  f o l l o w s .  T h e  a c c u s e d  

M o t i r a m  a n d  B h i l c a  t h e  h u s b a n d  o f  S i t a  a r e  d i s t a n t  c o u s i n s  

a n d  l i v e d  i n  a d j o i n i n g  h o u s e s  i n  t h e  v i l l a g e  o f  A u n d a n e  

i n  t h e  T a l u k a  o f  S a t a n a .  M o t i r a m  h a d  l e n t  m o n e y  t o  

B h i k a  a n d  f o r  a b o u t  a  y e a r  b e f o r e  t h e  o i f e n c e  h e  h a d  b e e n  

c a r r y m g  o n  a n  i n t r i g u e  w i t h  B h i k a ' s  w i f e .  B h i k a  n a t u r a l l y  

r e s e n t e d  t h i s  a n d  m a d e  u p  h i s  m i n d  t o  l e a v e  t h e  v i l l a g e  

t a k i n g  S i t a  w i t h  h i m .  T h e  a c c u s e d  t h e n  d e m a n d e d  t h e  

r e p a y m e n t  o f  h i s  l o a n  a n d  a s  i t  w a s  n o t  p a i d  h e  g a v e  b o t h  

B h i k a  a n d  S i t a  a  s e v e r e  b e a t i n g .  T h a t  w a s  o n  J a n u a r y  1 9 ,

1 9 3 6 .  O n  t h e  2 0 t h  B h i k a  a n d  S i t a  w e n t  t o  S a t a n a .  B h i k a  

■ c o m p la in e d  o f  t h e  b e a t i n g  t o  t h e  H e a d  C o n s t a b l e  w h o  

r e f e r r e d  h i m  t o  a  M a g i s t r a t e .  I S o  c o m p l a i n t  w a s  m a d e  t o  

a  M a g i s t r a t e  b u t  t h e y  b o t h  w e n t  t o  t h e  d i s p e n s a r y  a n d  h a d  

t h e i x  i n j u r i e s  t r e a t e d .  T h e  m e d i c a l  e v i d e n c e  s h o w s  t h a t  

t h e y  w e r e  s u f f e r i n g  f r o m  a  n u m b e r  o f  c o n t u s i o n s ,  a b r a s i o n s
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Broomfield J.

1936 a n d  s w e l l i n g s .  O n  t t e  m o r n i n g  o f  t h e  2 2 n d  t l i e  S n b - I n s p e c t o r

E m p e e o r  r e c e i v e d  i n f o r m a t i o n  t o  t h e  e f f e c t  t l i a t  t h e  a c c u s e d  h a d  n o t

MormAix o n l y  b e a t e n  S i t a  b u t  h a d  a l s o  w r o n g f u l l y  c o n f i n e d  h e r .

S o  h e  s e n t  c o n s t a b l e  V a m a n  t o  A u n d a n e  t o  i n q u i r e  i n t o  t h i s  

a l l e g a t i o n .  V a m a n  l e f t  a t  a b o u t  8 o ’ c l o c k  i n  t h e  m o r n i n g  

a n d  w a s  a c c o m p a n i e d  b y  S i t a  a n d  t h e  a c c u s e d .  O n  r e a c h i n g  

A u n d a n e  h e  w e n t  t o  t h e  P o h c e  P a t e l ’ s  h o u s e  a n d  S i t a  a n d  

M o t i r a m  w e n t  t o  t h e i r  o w n  h o u s e s .  S o o n  a f t e r  S i t a  c a m e  

t o  t h e  P o l i c e  P a t e l ’ s  h o u s e  a n d  t h e  a c c u s e d  f o l l o w e d  h e r  a n d  

t r i e d  t o  f o r c e  h e r  t o  g o  b a c k  w i t h  h i m  t o  c o m p r o m i s e  t h e  

d i s p u t e .  A s  h e  w a s  t r y i n g  t o  d r a g  h e r  a w a y  V a m a n  i n t e r ­

v e n e d  a n d  r e l e a s e d  h e r .  H e  t h e n  t o o k  t h e  a c c u s e d  t o  h i s  

h o u s e  b u t  a  f e w  m i n u t e s  l a t e r  h e  c a m e  b a c k  a n d  f o r c i b l y  

d r a g g e d  S i t a  a w a y .  H e  t o o k  h e r  t o  h e r  h o u s e  a n d  s h u t  

h i m s e l f  i n  w i t h  h e r .  T h e  P o l i c e  P a t e l  a n d  c o n s t a b l e  V a m a n  

I m o c k e d  a t  t h e  d o o r  b u t  f o u n d  t h a t  i t  w a s  c h a i n e d  f r o m  

i n s i d e .  V a m a n  l o o k e d  t h r o u g h  a  c h i n k  i n  t h e  d o o r  a n d  

s a w  t h e  t w o  s i t t i n g  o n  t h e  f l o o r  e n g a g e d  i n  c o n v e r s a t i o n .  

F i n d i n g ,  a s  h e  s a y s ,  t h a t  w i t h o u t  f u r t h e r  a s s i s t a n c e  h e  w a s  

n o t  i n  a  p o s i t i o n  t o  r e l e a s e  S i t a  h e  w e n t  b a c k  t o  S a t a n a  

t o  r e p o r t .  A s  h e  s a y s  h e  r e a c h e d  S a t a n a  a t  9 - 3 0  a . m . i t  m u s t  

h a v e  b e e n  a b o u t  9  a . m .  w h e n  h e  a n d  t h e  P o l i c e  P a t e l  s a w  

t h e  a c c u s e d  i n  t h e  h o u s e .  T h e  e v e n t s  s o  f a r  m e n t i o n e d  a r e  

d e p o s e d  t o  b y  t h e  c o m p l a i n a n t  B h i k a ,  i . e . ,  f o r  t h e  d a y s  u p  

t o  t h e  2 2 n d ,  a n d  b y  c o n s t a b l e  V a m a n ,  e x h i b i t  9 ,  a n d  D a d a j i  

P a t i l ,  e x h i b i t  2 3 .  A b o u t  1 1  a . m .  o n  t h e  s a m e  d a y  t h e  a c c u s e d  

a p p e a r e d  a t  S a t a n a  a n d  g o t  a  p e t i t i o n  w r i t e r  P u r s h o t t a m ,  

e s i h i b i t  2 4 ,  t o  w r i t e  a  l e t t e r  t o  t h e  S u b - I n s p e c t o r .  T h i s  

l e t t e r ,  e x h i b i t  2 5 ,  w a s  a s  f o l l o w s  :—
“ I , the applicant, Tana Raising Patil of Aundana, l>c;g to inform yon th a t the 

pexsons named helow have conspired together and are molesting and beating me at 
my village Aundana. To-day my brother’s wife Sita has been beaten very severely.. 
She was dragged from her house and is still being beaten. They also threatened me^ 
so I  ran from there. Persons named below, v iz .:—

(1) BadajiVedn, (2) Punda Bharsiag, (3) Sukdeo Subhaji, (4) Dodha Fulsing, (5)> 
Shambhau Bhausing, (6) Nathu Nanaji, (7) Tanya Mahar, (8) Tana Sutar, (9) Pundlik 
Dhonda, (10) Bayaji Mahadeo have conspired together and they are beating me and 
my brother’s wife. Hence I  req^uest tha t I  may be helped. Sita, my brother’s wife^
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lias been beaten, so severely th a t she is no t expected to siu'vive. I  have informed 1936
this to you. I>ated 22nd January 1936.” Em^ oe

S o  t h a t  s o o n  a f t e r  1 1  o ’ c l o c k  t h a t  m o r n i n g  t h e  a c c u s e d  

a c c o r d i n g  t o  t h e  s t a t e m e n t s  m a d e  i n  t h i s  l e t t e r  w a s  a w a r e  —

o f  t h e  f a c t  t h a t  S i t a  h a d  b e e n  s e v e r e l y  i f  n o t  f a t a l l y  i n j u r e d .

T h e  a c c u s e d  d i d  n o t  t a k e  t h i s  l e t t e r  t o  t h e  S u b - I n s p e c t o r  

o r  t o  t h e  P o l i c e  S t a t i o n  b u t  f o r  s o m e  r e a s o n  s e n t  i t  b y  

r e g i s t e r e d  p o s t  s o  t h a t  i t  d i d  n o t  a r r i v e  t i l l  t h e  n e x t  d a y .

B u t  m e a n w h i l e  o n  r e c e i v i n g  t h e  r e p o r t  o f  c o n s t a b l e  V a m a n  

a n d  t h e  P o l i c e  P a t e l  t h e  S u b - I i ^ s p e c t o r  h a d  s e n t  B h i k a  t o  

A u n d a n e  d i r e c t i n g  h i m  t o  i u q u i r e  a n d  l o d g e  a  c o m p l a i n t  

i f  t h e  f a c t s  r e p o r t e d  w e r e  t r u e .  B h i k a  s a y s  t h a t  h e  g o t  t o  

A u n d a n e  a t  2  p . m .  b u t  i t  w o u l d  s e e m  t h a t  i t  m u s t  h a v e  

b e e n  e a r h e r  t h a n  t h i s .  H e  f o u n d  t h e  d o o r  c h a i n e d  f r o m  

o u t s i d e  a n d  o n  o p e n i n g  t h e  d o o r  a n d  g o i n g  i n  h e  f o u n d  S i t a  

l y i n g  o n  t h e  f l o o r  w i t h  h e r  t h r o a t  c u t .  B y  h e r  s i d e  l a y  

a  v i l i ,  a  s o r t  o f  c h o p p e r  f o r  c u t t i n g  v e g e t a b l e s .  B h i k a  

l o o k e d  t h e  d o o r  a n d  w e n t  s t r a i g h t  t o  S a t a n a  t o  r e p o r t  w h a t  

h e  h a d  f o u n d .  T h e  S u b - I n s p e c t o r  r e g i s t e r e d  t h e  o f f e n c e  

a t  2  | ) , m .  a n d  t h e n  w e n t  t o  A u n d a n e .  H e  t o o k  P a n c h *  

w i t n e s s e s  t o  S i t a ’ s  h o u s e  a n d  a c c o r d i n g  t o  t h e  e v i d e n c e  

w h e n  S i t a  w a s  q u e s t i o n e d  a s  t o  w h o  h a d  c u t  h e r  t h r o a t  

s h e  c o n t r i v e d  w i t h  a  g r e a t  e f f o r t  t o  u t t e r  t h e  w o r d  M o t i  ”  

w h i c h  i s  t h e  n a m e  o f  t h e  a c c u s e d .  A f t e r w a r d s  s h e  w a s  t a k e n  

t o  t h e  S a t a n a  d i s p e n s a r y  a n d  a  f u r t h e r  d y i n g  d e c l a r a t i o n ,  

e x h i b i t  1 4 ,  w a s  r e c o r d e d  b y  t h e  S u b - J u d g e  a n d  F i r s t  C l a s s  

M a g i s t r a t e .  B y  t h i s  t i m e  s h e  h a d  c o m p l e t e l y  l o s t  t h e  p o w e r  

o f  s p e e c h  b u t  w a s  c o n s c i o u s  a n d  i n  f u l l  p o s s e s s i o n  o f  h e r  

f a c u l t i e s .  S h e  a n s w e r e d  t h e  q u e s t i o n s  p u t  t o  h e r  b y  s i g n s .

T h e  m e d i c a l  e v i d e n c e  s h o w s  t h a t  S i t a  h a d ,  i n  a d d i t i o n  t o  

m i n o r  i n c i s e d  w o u n d s  j u s t  u n d e r  t h e  c h i n ,  a n  i n c i s e d  w o u n d  

4 "  l o n g  a n d  I j "  d e e p  o n  t h e  f r o n t  o f  t h e  n e c k  w h i c h  c u t  t h e  

w i n d p i p e  c o m p l e t e l y  t h r o u g h .  T h e  c a u s e  o f  d e a t h  w a s  

p n e u m o n i a  w h i c h  s u p e r v e n e d  o n  t h e  i n j u r y  t o  t h e  w i n d p i p e .

S h e  d i e d  o n  t h e  e v e n i n g  o f  J a n u a r y  2 3 .  T h e  a c c u s e d  

w a s  a r r e s t e d  o n  t h e  s a m e  d a y  a n d  i n  d u e  c o u r s e  w a s  s e n t  

u p  f o r  t r i a l .
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1936 i £ e  d e n i e d  all k n o w l e d g e  o f  the offence. H e  d e n i e d  h a v i n g  

em̂ ob Ibeen in  the village of Anndane a t  all on January 22.
M.Ti*iaAM H e denied, having sent the petition, exhibit 25, and he told

B r o ^ im d  J . obviously a cock and hull story ahont the S a b -
Inspector having given B,s. 25 to  Bhil-ia a n d  Bhil^a giving 
t h e  money t o  h i m  a n d  t h e  S u b -Inspecto r  t h e r e u p o n  g e t t i n g  

him arrested for having stolen the m oney. Agreeing with
two o u t  o f  t h e  f o u r  A s s e s s o r s  t h e  l e a r n e d  S e s s i o n s  J u d g e

c o n v i c t e d  t h e  a c c u s e d  a n d  s e n t e n c e d  him t o  d e a t h .

T h e  l e a r n e d  a d v o c a t e  w h o  a p p e a r s  f o r  t h e  a c c u s e d  in  

t h i s  C o u r t  h a s  d e v o t e d  a  l a r g e  p a r t  o f  h i s  a r g u m e n t  t o  t h e  

q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  t h e  d y i n g  d e c l a r a t i o n  a l l e g e d  

t o  h a v e  b e e n  m a d e  b y  S i t a  t o  t h e  M a g i s t r a t e ,  T h e  M a g i s t r a t e  

w a s  e x a m i n e d  a s  a  w i t n e s s  a n d  h a s  d e p o s e d  t o  t h e  q u e s t i o n s  

w h i c h  w e r e  p u t  b y  h i m  a n d  t o  t h e  m a n n e r  i n  w h i c h  S i t a b a i  

a n s w e r e d  t h e  q u e s t i o n s  b y  s i g n s  a n d  g e s t u r e s .  T h e  r e c o r d  

o f  t h e  e x a m i n a t i o n  i s  e x h i b i t  14 a n d  i s  a s  f o l l o w s  :—

Q. Who caused you tlie injury to  your neck ?
A. She points out her finger to the accused Motiram alias Tana vralad Raising 

E ajput o£ Aundane in front of her.

Q. How is the injuiT^ caused ?
A- She points out at the vili and the acciisedin front of her and makes signs with 

her finger on her neck as if cutting with vili.

Q. In what position you were -w'hen the injury was caused ? Were you standing 
or sitting?

A. She pointed out a t the accused by taking her right leg in her hand and touching 
her chest with her fingers and makes indication as if the accused fell her down by 
placing his foot on her and cutting her neck with

Q. At what time this happened ?
A. By showing her ten fingers she makes an indication as if this happened at 

10 a.m.

I t  i s  c o n t e n d e d  t h a t  t h i s  e v i d e n c e  i s  n o t  a d m i s s i b l e  u n d e r  

* s e c t i o n  3 2  o f  t h e  I n d i a n  E v i d e n c e  A c t  o r  o t h e r w i s e .  

S e c t i o n  3 2  p r o v i d e s  t h a t  s t a t e m e n t s ,  w r i t t e n  o r  v e r b a l ,  o f  

r e l e v a n t  f a c t s  m a d e  b y  p e r s o n s  w h o  c a n n o t  b e  c a l l e d  a s  

w i t n e s s e s  a r e  r e l e v a n t  f a c t s  i n  c e r t a i n  c a s e s ,  o n e  o f  t h e  c a s e s  

b e i n g  w h e n  t h e  s t a t e m e n t  i s  m a d e  b y  a  p e r s o n  a s  t o  t h e  c a u s e  

o f  h i s  d e a t h ,  o r  a s  t o  a n y  o f  t h e  c i r c u m s t a n c e s  o f  t h e
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transaction wliicli resulted ia Ms death. Now , apart from ^
aiitliority, I m ust adm it tlia t I should greatly doubt whetlier Empeeoe

■Sita’s gestures in  reply to  the questions put to her, or the MoTmAM
q u e s t i o n s  p u t  t o  h e r  taken t o g e t h e r  w i t h  h e r  g e s t u r e s  in sro^eU  j. 
reply to them , could w ithout straining of language b e  

regarded as a verbal statem ent m ade b y  Sita within the 
meaning of section 32. On the other hand, a.part from  
authority^ I  should m.yself have thought th a t her gestures 
a,s explained b y  the cjuestions put to  her would be relevant 
as conduct under sec tio n s  of the Act, although I m ust admit 
that section 8 is a little  dijScult to  understand, in particular 
the precise m eaning o f the expression influences or is 
influenced b y  any fact in  issue or relevant fact

There is no decision of th is High Court on the point, but 
t h e  a u t h o r i t y  o f  o t h e r  H igh C o u i t s  i s  the o t h e r  w a y .  That 
i s  t o  s a y ,  i t  h a s  b e e n  h e l d  t h a t  e v i d e n c e  o f  t h i s  k i n d  i s  

a d m i s s i b l e  u n d e r  s e c t i o n  3 2 ,  n o t  u n d e r  s e c t i o n  8 .  I n  t h e  

o l d e s t  c a s e ,  Queen-Empress v .  AbdullaJi,^ '̂  ̂ t h e  o n l y  c a s e  i n  

w h i c h  r e a s o n s  h a v e  b e e n  g i v e n ,  t h e  f a c t s  w e r e  t h a t  a n  i n ­

j u r e d  j)erson h a d  b e e n  q u e s t i o n e d  a t  c o n s i d e r a b l e  l e n g t h ,

A  l a r g e  n u m b e r  o f  q u e s t i o n s  h a d  b e e n  p u t  t o  h e r ,  s o m e  o f  

t h e m  l e a d i n g  a n d  s o m e  n o t  l e a d i n g ,  t o  w h i c h  s h e  h a d  r e p l i e d  

b y  v a r i o u s  s i g n s  a n d  g e s t u r e s .  T h e  S e s s i o n s  J u d g e  h a d  

a l l o w e d  t h e  e v i d e n c e  t o  b e  g i v e n  a n d  t h e  q u e s t i o n  w h i c h  w a s  

r e f e r r e d  t o  t h e  f u l l  b e n c h  w a s  w h e t h e r  t h e  e v i d e n c e  w a s  

a d m i s s i b l e .  A t  t h e  c o m m e n c e m e n t  o f  h i s  j u d g m e n t  t h e  

l e a r n e d  C h i e f  J u s t i c e  s a i d  t h a t  h e  u n d e r s t o o d  t h e  q u e s t i o n  

s u b m i t t e d  t o  c o m e  t o  t h i s  :—

“ Wlien a witness is called who deposes to having pu t certain questions to a person, 
the cause of whose death is the subject-m atter of the trial, which q^uestionS have heen 
responded to by certain signs, can such q^uestions and signs, taken together^ Tbe properly 
regarded as ‘ verbal s ta tem en ts’ under section S2 of the Evidence Act or are 
they admissible under any other sections of the same Act

T h e  l e a r n e d  C h i e f  J u s t i c e  t o o k  t h e  v i e w  t h a t  t h e  e v i d e n c e  

w a s  a d m i s s i b l e  u n d e r  s e c t i o n  3 2  a n d  n o t  s e c t i o n  8 .  T w o  o f
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^  t h e  l e a r n e d  J u d g e s  c o n c a r r e d  w i t h  t l i a t  a n s w e r .  M r .  J u s t i c e

E m p e e o e  M a h o m e d ,  t h o u g h ,  a g r e e i n g  w i t h  t h e  o t h e r  J u d g e s  t h a t  t h e

MoTtEAM a n s w e r  t o  t h e  q u e s t i o n  r e f e r r e d  i n  t h e  f o r m  g i v e n  t o  i t  b y

B r o ^ e U  J. t h e  C h i e f  J u s t i c e  s h o u l d  b e  i n  t h e  a f f i r m a t i v e ,  t o o k  t h e  v i e w

t h a t  t h e  c a s e  c a m e  u n d e r  s e c t i o n  8  a n d  n o t  u n d e r  s e c t i o n  3 2 .

T h e  a r g u m e n t  w h i c h  h a s  b e e n  p u t  f o r w a r d  b e f o r e  u s  is. 

t h a t  t h e  m a j o r i t y  o f  t h e  J u d g e s  i n  t h i s  A l l a h a b a d  c a s e  m a d e  

a  d i s t i n c t i o n  b e t w e e n  ( a )  l e a d i n g  q u e s t i o n s  s u c h  a s  D i d  A  

i n f l i c t  t h e  i n j u r i e s  o n  y o u  ? ” , a n s w e r e d  b y  a  n o d ,  a n d  ( h )

“  W h o  i n f l i c t e d  t h e  i n j u r i e s  o n  y o u  ? ”  a n s w e r e d  b y  p o i n t ­

i n g  t o  a n  i n d i v i d u a l  p r e s e n t ,  a .n d  t h a t  t h e y  h e l d  t h a t  ( a )  

w a s  a d m i s s i b l e  a s  a  v e r b a l  s t a t e m e n t  u n d e r  s e c t i o n  3 2 ,  a n d  

( b )  w a s  n o t .  I  c a n  s e e  n o  l o g i c a l  b a s i s  f o r  s u c h  a  d i s t i n c t i o n .  

A s  I  s a y ,  m y  o w n  v i e w ,  a p a r t  f r o m  a u t h o r i t y ,  w o u l d  b e  t h a t  

i n  n e i t h e r  c a s e  i s  t h e r e  a n y  v e r b a l  s t a t e m e n t  o f  t h e  p e r s o n ,  

q u e s t i o n e d .  B u t  i f  ( a )  i s  t o  b e  r e g a r d e d  a s  a  v e r b a l  s t a t e m e n t ,

I  c a n  s e e  n o  r e a s o n  w h y  ( b )  s h o u l d  n o t .  A t  o n e  p a s s a g e  i n  

h i s  j u d g m e n t  a t  p .  3 9 7 ,  t h e  l e a r n e d  C h i e f  J u s t i c e  s a i d

“ The same objection wliich is iio-\v made to the admissioix in evidence of these 
signs might equally be made to the assent given by -\vitness in an action to leading: 
questions put by counsel. If, for example, counsel were to ask—‘ Is this place a- 
thousand miles from Calcutta ? ’ and the witness replied ‘ Yes i t  might be said 
tha t the witness made no statem ent as to the distance referred to . The objection to 
leading questions isnot tha t they are absolutely illegal, but only th a t they are unfair.” '

I t  w o u l d  a l m o s t  s e e m  f r o m  t h i s  p a s s a g e  t h a t  t h e  l e a r n e d  

J u d g e  w a s  r e l y i n g  o n  t h e  n a r r a t i v e  f o r m  w h i c h  i s  g i v e n  t o  

t h e  e v i d e n c e  w h e n  r e c o r d e d .  B u t  i f  a n y  a r g u m e n t  c o u l d  

b e  b a s e d  u p o n  t h a t  t h e  s a m e  a r g u m e n t  w o u l d  a p p l y  i n  t h e  

c a s e  o f  t h e  a n s w e r s  b y  s i g n s  o r  g e s t u r e s  w h i c h .  I  h a v e  c l a s s i f i e d ,  

u n d e r  t h e  h e a d i n g  ( b ) .  I f  t h e  q u e s t i o n  w e r e  “  w h o  i n f l i c t e d ,  

t h e  i n j u r i e s  ? ” , a n d  i t  w a s  a n s w e r e d  b y  p o i n t i n g  t o  a  p e r s o n ,  

n a m e d  A ,  t h e  r e c o r d  o f  t h e  e v i d e n c e ,  i f  i t  w e r e  r e c o r d e d  i n  a  

n a r r a t i v e  f o r m ,  w o u l d  b e  “  A  i n f l i c t e d  t h e  i n j u r i e s  o n  m e  

I n  t h e  c o u r s e  o f  t h e  a r g u m e n t  o u r  a t t e n t i o n  w a s  d i r e c t e d  

t o  s e c t i o n  1 1 9  o f  t h e  A c t ,  w h i c h  s a y s  :—

“ A witness who is unable to speak may give his evidence in any other manner in. 
which he can make it  intelligible, as by writing or by signs ; but such writing must ■
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be written and the signs made in open Court. Evidence so given shall l>e deemed to  1^36
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be oral evidence.’ E m p e e o e

Broomfield

T h i s  s e c t i o n  l i a s  n o  d i r e c t  r e l e v a n c e .  I t  d e a l s  w i t l i  s t a t e -  

m e r i t s  o f  w i t n e s s e s ,  i . e . ,  p e r s o n s  w h .0 a r e  a c t u a l l y  e x a m i n e d  

i n  C o u r t ,  w h e r e a s  s e c t i o n  3 2  d e a l s  w i t h  s t a t e m e n t s  m a d e  b y  

p e r s o n s  w h o  c a n n o t  b e  c a l l e d  a s  w i t n e s s e s .  B u t  p e r h a p s  

s e c t i o n  1 1 9  h a s  s o m e  l i t t l e  i m p o r t a n c e  a s  s u g g e s t i n g  t h a t  t h e  

f r a m e r s  o f  t h e  A c t  w e r e  p r e p a r e d  t o  i n c l u d e  a n s w e r s  g i v e n  

b y  s i g n s  i n  t h e  c a t e g o r y  o f  o r a l  e v i d e n c e .  I t  c a n n o t ,  o f  

c o u r s e ,  b e  s u g g e s t e d  t h a t  s e c t i o n  1 1 9  o n l y  p e r m i t s  a n s w e r s  

t o  b e  g i v e n  b y  s i g n s  t o  l e a d i n g  q u e s t i o n s .

I  a m  b y  n o  m e a n s  s u r e  t h a t  t h e  d i s t i n c t i o n  w h i c h  i s  n o w  

s u g g e s t e d  w a s  r e a l l y  i n t e n d e d  b y  t h e  l e a r n e d  J u d g e s  w h o  

f o r m e d  t h e  m a j o r i t y  o f  t h e  b e n c h  in  Q u e e n - E m p r e s s  v .  

A h d i d l a J i A ^ '^  I n  a n y  c a s e  t h a t  d e c i s i o n  h a s  b e e n  f o l l o w e d  i n  

a  n u m b e r  o f  c a s e s  o f  o t h e r  H i g h  C o u r t s ,  E m p e r o r  v .  S a d h u  

G k a m n  D a s , ^ - >  C h a n d r i l a a  R a m  K a l i a r  v .  K i n g - B m p e r o r , ^ ^ ' ^  

a n d  R a n g a  v .  T h e  C r c iv 7 i,^ '^ ^  a n d  i n  n o n e  o f  t h e s e  e a s e s  h a s  

a n y  s u c h  d i s t i n c t i o n  b e e n  m a d e .  E m p e r o r  'v .  S a d h u  G J i a r a n  

w a s  i n  f a c t  a  c a s e  v e r y  s i m i l a r  t o  t h e  p r e s e n t .  T h e  

d y i n g  ‘ ‘ d e c l a r a t i o n ' '  w h i c h  h a d  t o  b e  c o n s i d e r e d  m e r e l y  

c o n s i s t e d  o f  e v i d e n c e  t o  s h o w  t h a t  t h r e e  p e r s o n s  w e r e  m a d e  

t o  s t a n d  b e f o r e  t h e  i n j u r e d  p e r s o n .  S h e  w a s  a s k e d  t o  p o i n t  

o u t  w h i c h  o f  t h e  t h r e e  w o u n d e d  h e r  a n d  s h e  p o i n t e d  o u t  h e r  

h u s b a n d  a s  t h e  p e r s o n  w h o  w o u n d e d  h e r .  S o  f a r  f r o m  

t a k i n g  t h e  v i e w  t h a t  t h e  q u e s t i o n  p u t  t o  t h e  w o m a n  s h o u l d  

h a v e  b e e n  i n  a  l e a d i n g  f o r m  i n  o r d e r  t o  m a k e  t h e  a n s w e r  b y  

s i g n s  a d m i s s i b l e ,  t h e  C o u r t  s a i d  t h a t  i t  w a s  r e g r e t t a b l e  t h a t  

t h e  q u e s t i o n  w a s  p u t  i n  a  f o r m  w h i c h  s u g g e s t ^ s d  t h a t  t h e  

i n j u r y  w a s  h o m i c i d a l .  S o  t h a t  t h e  C o u r t  a p p a r e n t l y  

t h o u g h t  t h a t  i t  w o u l d  h a v e  b e e n  b e t t e r  i f  t h e  q u e s t i o n s  h a d  

n o t  b e e n  p u t  i n  a  l e a d i n g  f o r m  a t  a l l .  I t  w o u l d  s e e m  t h a t  

s i n c e  1 8 8 5  i f  n o t  b e f o r e  i t  h a s  b e e n  m o r e  o r  l e s s  s e t t l e d  l a w  

t h a t  d y i n g  d e c l a r a t i o n s  o f  t h i s  k i n d  a r e  a d m i s s i b l e  u n d e r  

s e c t i o n  3 2 .  W h e t h e r  u n d e r  s e c t i o n  3 2 ,  o r  a s  I  s h o u l d  m y s e l f
'■15 (1SS5) 7 AIL 385 F. 33. ‘2) (1922) 1 Pat. 401.
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^  l a t t e r  p r e f e r  t o  h o l d ,  u n d e r  s e c t i o n  8 , 1  t l i i n k  t h e r e  c a n  b e  n o

E m p b e o e  d o u b t  t h a t  t h e  e v i d e n c e  i s  a d m i s s i b l e .

Motibam B l i t  in  t h e  p r e s e n t  c a s e  a l t h o u g h  w e  a d m i t  t h e  e v i d e n c e

B f c ^ d d  J. a n d  a l t h o u g h  w e  c o n s i d e r  t h a t  i t  i s  r e l i a b l e  e v i d e n c e  w h i c h  
l e n d s  s u p p o r t  t o  t h e  o t h e r  e v i d e n c e  a g a i n s t  t h e  a c c u s e d ,  w e  

c a n n o t  a g r e e  w i t h  t h e  s u g g e s t i o n  o f  t h e  l e a r n e d  a d v o c a t e  

f o r  t h e  a c c u s e d  t h a t  t h e  c o n v i c t i o n  i s  b a s e d  e n t i r e l y  o r  e v e n  

m a i n h ? - o n  i t .  [ H i s  L o i d s h i p  t h e n  d e a l t  w i t h  t h e  e v i d e n c e  

i n  t h e  c a s e  a n d  c o n c l u d e d ;] W e  t a k e  t h e  v i e w ,  t h e r e f o r e ,  

t h a t  t h e  l e a r n e d  J u d g e  w a s  f u l t y  j u s t i f i e d  i n  a g r e e i n g  w i t h  t h e  

o p i n i o n  o f  t w o  o f  t h e  a s s e s s o r s  a n d  i n  c o n v i c t i n g  t h e  a c c u s e d  

o f  m u r d e r .  I t  is  c l e a r l y  a  c a s e  i n  w ^ 'h ich  t h e r e  c a n  b e  n o  

s e n t e n c e  b u t  t h e  s e n t e n c e  o f  d e a t h .  I t  w a s  a  b r u t a l  a t t a c k  

o n  a  d e f e n c e l e s s  w o m a n  a n d  t h e r e  w e r e  n o  e x t e n u a t i n g  

c i x c a m s t a n c e s .  T h e  s e n t e n c e ,  t h e r e f o r e ,  m u s t  b e  c o n f i r m e d  

a n d  t h e  a p p e a l  d i s m i s s e d .
W assoodew j . [ A f t e r  n a r r a t i n g  t h e  f a c t s  H i s  L o r d s h i p  

■ c o n t i n i i e d :— ] T h e r e  i s  a l s o  e v i d e n c e  o f  t h e  d y i n g  

d e c l a r a t i o n  o f  t h e  d e c e a s e d .  T h e  f i r s t  i n d i c a t i o n  o f  t h a t  

d e c l a r a t i o n  i s  g i v e n  i n  t h e  t e s t i m o n y  o f  B h i l c a .  I n  h i s  

e x a m i n a t i o n - i n - c h i e f  h e  d i s t i n c t l y  s t a t e d  t h a t  t h e  d e c e a s e d  

w i t h  g r e a t  e f f o r t  s a i d  t h a t  M o t i ,  m e a n i n g  t h e  a c c u s e d ,  h a d  

c u t  h e r .  H e  r e s i l e d  f r o m  t h a t  s t a t e m e n t  i n  h i s  c r o s s -  

e x a m i n a t i o n  i n  w h i c h  t h e  a n s w e r  w a s  e x t r a c t e d  t h a t  h e  d i d  

n o t  p u t  h e r  a n y  q u e s t i o n  w i t h  r e g a r d  t o  h e r  a s s a i l a n t .  T h e  

P o h c e  S u b - I n s p e c t o r  i s ,  h o w e v e r ,  d e f i n i t e  t h a t  t h e  d e c e a s e d  

i n  a  l o w  v o i c e  a n d  w i t h  g r e a t  e f f o r t  u t t e r e d  t h e  w o r d  M o t i  

w h e n  s h e  w a s  q u e s t i o n e d  a s  r e g a r d s  h e r  a s s a i l a n t  a n d  s h e  a l s o  

p o i n t e d  o u t  t h e  s i c k l e  w i t h  w h i c h  s h e  w a s  c u t .  B e f o r e  t h e  

P a n c h  s h e  r e p e a t e d  t h a t  a c c u s a t i o n  a g a i n s t  M o t i r a m .  T h e  

d y i n g  d e c l a r a t i o n  w a s  t h e n  f o r m a l l y  r e c o r d e d  b y  t h e  S u b o r ­

d i n a t e  J u d g e  a n d  M a g i s t r a t e ,  e x h i b i t  13, a t  a b o u t  4 p.m.
' t h a t  d a y .  T h e  d e c e a s e d  w a s  t h e n  u n a b l e  t o  s p e a k  o w i n g  t o  

t h e  n a t u r e  o f  h e r  i n j u r y .  B u t  in  r e p l y  t o  q u e s t i o n s  s h e  

i n d i c a t e d  b y  s i g n s  t h a t  M o t i  w h o  w a s  p r e s e n t  w a s  h e r  a s s a i l -  

a n t j  a n d  t h a t  t h e  i n s t r u m e n t  u s e d  w a s  a  s i c k l e .  I t  i s  r e a s o n -
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a b l e  t o  s u p p o s e  t h a t  t l i e  d e c e a s e d  w a s  u n a b l e  t o  s p e a k  a f t e r  ™

s l i e  h a d  r e c e i v e d  t h e  i n j u r y .  T h a t  i s  a l s o  t h e  v i e w  o f  t h e  e m ^b k o e

d o c t o x .  O b j e c t i o n s  h a v e  b e e n  t a k e n  t o  t h e  a d m i s s i o n  o f  H oS ram

t h e s e  d y i n g  d e c l a r a t i o n s  o n  t h e  g r o u n d  t h a t  t h e y  c a n n o t  b e  w a Z ^ e w  j .
d e s c r i b e d  a s  v e r b a l  s t a t e m e n t s  w i t h i n  t h e  m e a n i n g  o f  

s e c t i o n  3 2  o f  t h e  I n d i a n  E v i d e n c e  A c t .  T h a t  p o i n t  h a s  b e e n  

c o n s i d e r e d  b y  a  f u l l  b e n c h  o f  t h e  A U a h a b a d  H i g h  C o u r t  i n  

t h e  c a s e  o f  Queen-Empress v .  Abdidlah. T h e  l e a r n e d  

a d v o c a t e  f o r  t h e  a c c u s e d  h a s  t r i e d  t o  d i s t i n g u i s h  t h a t  c a s e  

f r o m  t h e  p r e s e n t  o n e  o n  t h e  g r o u n d  t h a t  t h e  m a j o r i t y  d e c i d ­

i n g  t h a t  c a s e  r e s t r i c t e d  t h e  a d m i s s i b i l i t y  o f  s u c h  d e c l a r a t i o n s  

o n l y  t o  s i g n s  s i g n i f y i n g  a s s e n t  o r  d i s s e n t  b y  t h e  d y i n g  p e r s o n  

u p o n  h e a r i n g  l e a d i n g  q u e s t i o n s  p u t  t o  h i m .  I t  s e e m s  t o  

m e  t h a t  t h e  f o i m  o f  t h e  q u e s t i o n  c a n n o t  a f f e c t  t h e  

a d m i s s i b i l i t y  o f  t h e  s i g n s  if ' s u c h  s i g n s  a r e  r e n d e r e d  

a d m i s s i b l e  u n d e r  t h e  I n d i a n  E v i d e n c e  A c t .  I n d e e d  t h e  

q u e s t i o n  w h e t h e r  s u c h  s i g n s  a r e  a d m i s s i b l e  u n d e r  s e c t i o n  8  

o r  s e c t i o n  3 2  o f  t h e  I n d i a n  E v i d e n c e  A c t  i s  n o t  f r e e  f r o m  

d i f f i c u l t y  ; b u t  I  s e e  n o  r e a s o n  t o  d i f f e r  f r o m  t h e , v i e w s  

e x p r e s s e d  b y  t h e  l e a r n e d  C h i e f  J u s t i c e  i n  Abdulla’s casef^^  

w h i c h  h a s  b e e n  f o l l o w e d  w i t h o u t  d i s s e n t  b y  P a t n a ,  C a l c u t t a  

a n d  t h e  L a h b r e  H i g h  C o u r t s  s i n c e  1 8 8 5 . '  I f  t h e  o b j e c t i o n  

w a s  t o  t h e  i n t e r p r e t a t i o n  o f  s i g n s ,  t h e n  u n q u e s t i o n a b l y  t h e  

i n t e r p r e t a t i o n  o f  t h e  p e r s o n  r e c o r d i n g  t h e  d y i n g  d e c l a r a t i o n  

w o u l d  n o t  b e  a d m i s s i b l e .  H e r e  t h e  r e c o r d  i s  f u l l  e n o u g h  t o  

p e r m i t  t h e  C o u r t  t o  i n t e r p r e t  t h e  s i g n s  i n d e p e n d e n t l y .

A f t e r  c a r e f u l l y  r e a d i n g  t h e  d e c l a r a t i o n  m y  o w n  i n t e r p r e t a ­

t i o n  i s  t h a t  t h e  a c c u s e d  w a s  i n d i c a t e d  i n  n o  m i s t a k a b l e  

w a y  a s  t h e  a s s a i l a n t  o f  t h e  d e c e a s e d .  T h e  d y m g  d e c l a r a t i o n ,  

t h e r e f o r e ,  l e n d s  c o n f i r m a t i o n  t o  t h e  p r o o f  a v a i l a b l e ,  a n d  

I  a g r e e  w i t h  m y  l e a r n e d  b r o t h e r  t h a t  t h e  a c c u s e d  i s  g u i l t y  o f  

t h e  m u r d e r  o f  S i t  a  a n d  t h a t  t h e  s e n t e n c e  p a s s e d  o n  h i m   ̂

s h o u l d  b e  c o n f i r m e d  a n d  h i s  a p p e a l  d i s m i s s e d .

Conviction and sentence conjifmed. ;
, y , 'V .  !):'■ r  "

'!> (1SS5) 7 All. 385, ir. B.
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