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Per Curiam. We vary the learned Judge’s judgment 
by declaiing tliat on tlie true construction of the settlement 
the plaintiff lias not become absolutely entitled to the 
property at Kambekar Street in Bombay mentioned in the 
plaint, but is entitled to the nei} rents and profits derived 
from such property during her lifetim e. Otherwise the 
appeal to be dismissed. Costs of a ll parties of the appeal 
to come out of the trust estate, those of defendant No. 1 
being as between attorney and client.

Attorneys for appellant ; Messrs. D i v e c J i a  d  T l i c i k o r e .  

Attorneys for respondent : Messrs. T h a k o r d a s

M a d g a o h a r .

A n s i v e r  a c c o r d i n g l y .  
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Before S ir J.olin Becmmont, Chief Justice, and M r. Jm tice Bivaiia.

MALLAPPA Em GUP1.UPADAEA BELVALDAVAR (oeigiis'al DEirEsfiiAsrT No. 2), 1936
A p p ellan t v . ANANT BALKRISHNA NARAYANPEIT and  a n o th e r
(0BIGI3S’AL P l^UNTIITP AND D e I'ENDANT N o . 3), .Ee SPONDEITTS.*

Hindu . laiu—Hindu minor's proi^e.rty—Alie^iation hij molh&r acting as guardian—
Suit by minor on attaining majority—Suit for possession and mesne profits—Legal 
necessity not proved— Purchase money paid—Plaintiff not seeking to set aside 
conveyance as from  its date— Plaintiff only entitled to reco^ver possession with mesn& 
profits from date of suit.

In  191S the m other of a Hindu minor, acting as liis guardian, sold certain property 
in order to raise money for tlie education of tlie minor and the marriage expenses of 
her daughter. In  1929, th a t is, w ithin three years of liis attaining majority, the 
minor sued the alienee to recover possession of the property with past and futures 
mesne profits.

Held, (1) th a t although the purchase money had been paid, legal necessity did n o t’ 
in fact exist and th a t the piirchaser did  not make enquiry as to  the existence of the 
alleged necessity;

(2) th a t since the plaintiff did not sue to  set aside the conveyance as from its date, 
but merely sued to  recover possession, he could not trea t the purchaser, who was in.

*First Appeal No. 31 of 1930.
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1936 ■under a voidable conveyance, as a mere trespasser before the date a t -^rliieh the 
piaintifi elected to trea t the conveyance as void as against him ;

(3) tha t the plaintifi; -was, therefore, only entitled to an order for recovery of 
possession with mesne profits from the date of suit.

Sahebgouda Bonap^a v. ParaivaJ^^ foUoived.

Appamia Kenchappa v. Vithal Eariiaclianclra,^^^ no t followed.

Bamcari Lai v. Maliesh,^^^ referred to.

Where the plaintiff sues to set aside the original transaction, whether it  be a sale by 
a Hindn vidow,or manager of a j oint family, or guardian of a minor, and he makes the 
originalparties to the transaction, or their rex^resentatives, parties, he is entitled to an 
order restoring the parties to their original position. In  such a case the Court is in 
a positionto make such order as is just and equitable, and to provide th a t the plaintifE 
recovers the land with mesne profits from the date from which he ^vas dispossessed, 
and the defendant-purchaser gets back his purchase money with interest, and in a 
proper case other moneys to which he may be entitled. But if the attitude w'hieh the 
plaintiff adopts is th a t he merely desires to recover possession of the land, and tha t the 
payment of the purchase money to a party who was not entitled to receive it, is no 
concern of his, then he is entitled merely to an order for recovery of possession with 
mesne profits from the date of suit.

F i e s t  A p p e a l  f r o m  t k e  d e c i s i o u  o f  B .  D .  S a b n i s ,  F i r s t  

C l a s s  S u b o r d i n a t e  J u d g e ,  D l i , a r w a r ,  i n  S p e c i a l  C i v i l  S u i t  

N o .  7  o f  1 9 2 9 .

S u i t  t o  r e c o v e r  p o s s e s s i o n  o f  p r o p e r t y .

T h e  p r o p e r t y  i n  s u i t  w M c h  o r i g i n a l l y  b e l o n g e d  t o  o n e  

A n t a j i  K r i s l i n a  w a s  o w n e d  b y  h i s  s o n ,  B a l k r i s l i n a ,  a n d  l a t e r ,  

b y  A n a n t  ( p l a i n t i f f ) .  A f t e r  B a l l ^ r i s h n a ’ s  d e a t b  a n d  d u r i n g  

p l a i n t i f f s  m i n o r i t y , p l a i n t i f f ’ s  n i o t h e i  V e n u b a i  ( d e f e n d a n t  

N o .  3 ) ,  w h i l e  i n  p o s s e s s i o n  o f  t l i e  p r o p e r t } ^ ,  s o l d  i t  t o  P a r v e -  

t a p p a  ( d e f e n d a n t  N o .  1 ) ,  o n  F e b r u a r y  2 6 ,  1 9 1 5 .  T h e  a l i e n a 

t i o n  w a s  f o r  E s .  1 , 0 0 0  a n d  t l i e  s a l e - d e e d  r e c i t e d  t h a t  t l i e  

m o n e y  w a s  r e q u i r e d  t o  m e e t  t h e  e x p e n s e s  o f  t l i b  s o n ’ s  

e d u c a t i o n  a n d  t h e  d a u g h t e r ’ s  m a r r i a g e .

P l a i n t i f f  a l l e g e d  t h a t  V e m i b a i  h a d  n o  r i g h t  t o  s e l l  t h e  

' p r o p e r t y ,  t h a t  t h e  a m o u n t  w a s  n o t  u t i l i z e d  f o r  h i s  b e n e f i t ,  

t h a t  t h e  s a l e  w a s  m t h o u t  l e g a l  n e c e s s i t y ,  t h a t  h e  w a s  n o t  

b o u n d  b y  t h e  s a l e ,  a n d  t h a t  d e f e n d a n t  N o .  1  a n d  h i s

(1934) ]?. A. No. 73 of 1932, decided on 31st August 1934 (unrep.).
(1936) S'. A. No. 20 of 1930, decided on 10th February 1936 (unrep.).
(1918) L. R. 45 I. A. 284-, s. c. 41 AU. 63.
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i m d r v i d e c l  b r o t l i e r  ( d e f e n d a n t  ISTo. 2 )  r e f u s e d  t o  l i a i i d  o v e r  

possession t o  p l a i n t i f f .  O n  J a n u a r y  1 6 ,  1 9 2 9 ,  p l a i n t i f f ,  

t h e r e f o r e ,  s u e d  t k e  d e f e n d a n t s  t o  r e c o v e r  p o s s e s s i o n  o f  t h e  

s u i t  p r o p e r t y  w i t h  E s .  2 , 6 0 0  a s  p a s t  m e s n e  p r o f i t s  f o r  t h i r t e e n  

y e a r s  a t  t h e  l a t e  o f  U s .  2 0 0  p e r  y e a r ,  f u t u r e  m e s n e  p r o f i t s  

a n d  c o s t s .

D e f e n d a n t s  N o s .  1  a n d  2  c o n t e s t e d  t h e  c l a i m ,  c o n t e n d i n g  

t h a t  t h e  s a l e  w a s  f o r  l e g a l  n e c e s s i t y  a n d  f o i  p l a i n t i f f ’ s  b e n e f i t ,  

t h a t  t h e  s a m e  w a s  b i n d i n g  o n  h i m ,  t h a t  K s .  1 , 0 0 0  w e r e  p a i d  

i n  c a s h ,  a n d  t h a t  h e  w a s  n o t  e n t i t l e d  t o  m e s n e  p r o f i t s .  

D e f e n d a n t  N o .  3  a d m i t t e d  t h e  p l a i n t i f f s  c l a i m .

T h e  t r i a l  J u d g e  h e l d  t h a t  t h e  a l i e n a t i o n  w a s  n o t  f o r  l e g a l  

n e c e s s i t y ,  t h a t  i t  w a s  n o t  b i n d i n g  o n  t h e  p l a i n t i f f  a n d  t h a t  

d e f e n d a n t s  N o s .  1  a n d  2  d i d  n o t  r e a l l y  p a y  t h e  c o n s i d e r a t i o n  

a s  s t a t e d  i n  t h e  s a l e - d e e d .  H e  a c c o r d i n g l y  g a v e  p l a i n t i f f  

a  d e c r e e  f o r  p o s s e s s i o n  w i t h  R s .  1 , 9 5 0  a s  p a s t  m e s n e  p r o f i t s  

a n d  m a d e  a n  o r d e r  f o r  f u t u r e  m e s n e  p r o f i t s ,  a g r e e a b l y  t o  t h e  

p r o v i s i o n s  o f  O r d e r  X X ,  r u l e  1 2  ( c ) ,  o f  t h e  C i v i l  P r o c e d u r e  

C o d e .  I n  m a k i n g  t h e  o r d e r  t h e  l e a r n e d  J u d g e  o b s e r v e d  a s  

f o l l o w s  ;■—

“ The sale-deed not having been passed for the benefit of tlie minor, the present 
Plaintiff, and by the mother in her own name as owner, the Plaintiff is, I  think, 
entitled to mesne profits, the Defendants Nos. 1 and 2 being in wTongful possession 
from the date of the sale. As to the amount, the extracts from the Record of Eights 
pxit in by the Defendants do show tha t the rental capacity of the second land in suit is 
PiS. 64 a year and this land is evidently of inferior quality than the first land as itve 
can see from the respectiye assessment amounts as compared with the area. We may 
safely therefore take the rent to be a t least ten times the assessment. The total 
assessment is Rs. 19. The rent thus comes to Rs. 190 a year ; out of this we have to 
deduct the assessment. We must make some allowance for bad seasons. Taking 
all these facts and possibilities into consideration I  accordingly fix the amonrit of 
mesne profits at Rs. 150 a year on an average. The to tal am ount due to  Plaintiif 
for 13 years thus comes to  Es. 1,950 only. I  accordingly find as above on issue 
No. 3.”

D e f e n d a n t  N o .  2  a p p e a l e d .

G .  M .  M a d h l i a v i ,  f o r  V .  V .  f o r  a p p e l l a n t .

N o  a p p e a r a n c e  f o r  t h e  r e s p o n d e n t s .

V.

A k a s t  ' 
BitSEISHNA

1935



^36 B eaumont C .  J .  T h i s  i s  a n  a p p e a l  f r o m  a  decision o f  th e  
MiLiiAppA F i r s t  C l a s s  S u b o r d i n a t e  J u d g e  o f  D h a r w a r .  T k e  plaintiff

A m i  s u e d  t o  r e c o v e r  p o s s e s s i o n  o f  t k e  s u i t  p r o p e r t y  o n  t h e  g r o u n d
B a m b i s s s a  I i a d  b e e n  s o l d  t o  t h e  d e f e n d a n t s  b y  t h e  p l a i n t i f f ’ s

g u a r d i a n ,  a n d  t h a t  t h e  s a l e  w a s  n o t  f o r  l e g a l  n e c e s s i t y  a n d  

w a s  i n v a h d  a g a i n s t  t h e  p l a i n t i f f .  T h e  l e a r n e d  J u d g e  m a d e  

a n  o r d e r  t h a t  t h e  p l a i n t i f f  d o  r e c o v e r  p o s s e s s i o n  o f  t h e  s u i t  

l a n d s  f r o m  d e f e n d a n t s  N o s .  1  a n d  2  t o g e t h e r  w i t h  B s .  1 , 9 5 0  

a s  p a s t  m e s n e  p r o f i t s  f r o m  t h e  d a t e  o f  t h e  s a l e .  T h e  

r e s p o n d e n t s  h a v e  n o t  a p p e a r e d  i n  t h i s  a p p e a l .

T h e  s a l e - d e e d  a l l e g e s  n e c e s s i t y  i n  t h a t  t h e  m o n e y  w a s  

r e q u i r e d  f o r  t h e  e d u c a t i o n  o f  t h e  s o n  o f  t h e  v e n d o r ,  w h o  w a s  

t h e  m o t h e r  o f  t h e  p l a i n t i f f ,  a n d  f o r  t h e  m a r r i a g e  o f  h e r  

d a u g h t e r .  T h e  l e a r n e d  J u d g e  h e l d  t h a t  t h e s e  g r o u n d s  o f  

n e c e s s i t y  w e r e  n o t  p r o v e d .  T h e  l e a r n e d  J u d g e  r e f e r s  t o  

a  g o o d  m a n y  d i s c r e p a n c i e s  i n  t h e  e v i d e n c e ,  t o  w h i c h  I  a t t a c h  

c o n s i d e r a b l y  l e s s  i m p o r t a n c e  t h a n  h e  d i d .  T h e  s a l e  t o o k  p l a c e  

in  1 9 1 5 ,  a n d  t h e  w i t n e s s e s  w e r e  g i v i n g  e v i d e n c e  f i f t e e n  y e a r s  

l a t e r ,  a n d  i t  is  n o t  t o  b e  w o n d e r e d  a t  t h a t  t h e i r  r e c o l l e c t i o n s  

o f  w h a t  t o o k  p l a c e  d i d  n o t  a l t o g e t h e r  a g r e e .  T h e  l e a r n e d  

J u d g e  c a m e  t o  t h e  c o n c l u s i o n  t h a t  t h e  p u r c h a s e  m o n e y ,  

w h i c h  w a s  l i s .  1 ,0 0 0 ,  w a s  n o t  p a i d ,  b u t  I  a m  n o t  p r e p a r e d  t o  

a c c e p t  t h a t  v i e w .  T h e r e  w e r e  t w o  i n d e p e n d e n t  w i t n e s s e s ,  

Y e l l a p p a  a n d  S h a n k a i g o u d a ,  w h o  s t a t e d  t h a t  t h e  m o n e y  w a s  

p a i d  in  t h e i r  p r e s e n c e .  I  s e e  n o  r e a s o n  t o  r e j e c t  t h a t  e v i d e n c e .  

I t  w a s  n o t  t h e  p l a i n t i f f ’ s  c a s e  t h a t  t h e  m o n e y  w a s  n o t  p a i d .  

T h e  p l a i n t i f f ’ s  c a s e  w a s  t h a t  t h e  m o n e y  w a s  p a i d  t o  h i s  

m o t h e r  a t  t h e  i n s t a n c e  o f  h e r  b r o t h e r ,  a n d  t h a t  t h e  o b j e c t  o f  

t h e  s a l e  w a s  t o  r a i s e  m o n e y  t o  d e f e n d  t w o  o t h e r  b r o t h e r s  o f  

h e r s  o n  a  c h a r g e  b r o u g h t  a g a i n s t  t h e m  f o r  d a c o i t y .  B u t  

I  t h i n k  t h e  l e a r n e d  J u d g e ’ s  v i e w  i s  c o r r e c t  t h a t  i t  i s  n o t  

p r o v e d  t h a t  n e c e s s i t y  f o r  t h e  s a l e  d i d  e x i s t ,  a n d  t h a t  t h e  

d e f e n d a n t s  d i d  n o t  m a k e  s u f f i c i e n t  e n q u i r i e s  a n d  s a t i s f y  

t h e m s e l v e s  a s  t o  t h e  e x i s t e n c e  o f  t h e  a l l e g e d  n e c e s s i t y .  

D e f e n d a n t  N o .  1 ,  w h o  w a s  t h e  a c t u a l  p u r c h a s e r  a n d  t h e  

e l d e r  b r o t h e r  o f  d e f e n d a n t  N o .  2 ,  h a s  d i e d .  S o  w e  h a v e  n o t
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g o t  M s  v e r s i o n  o f  w h a t  t o o k  p l a c e .  B u t  a l l  t h e  w i t n e s s e s  f o r  ^

t l i e  d e f e n d a n t s  a d m i t  t h a t ,  a s  f a r  a s  t h e y  k n o w ,  n o  a t t e m p t  i I a lla p pa

w a s  m a d e  t o  a s c e r t a i n  w h e t h e r  i n  f a c t  a  d a u g h t e r  o f  t h e  a n a ist

v e n d o r  w a s  a b o u t  t o  b e  m a r r i e d ,  o r  w h e t h e r  h e r  s o n  r e q u i r e d  

m o n e y s  t o  b e  s p e n t  f o r  h i s  e d u c a t i o n .  T h e  s o n ,  v i z . ,  t h e  o .  j .

p r e s e n t  p l a i n t i f f ,  w a s  o n l y  t w o  o r  t h r e e  y e a r s  o l d  a t  t h e  t i m e ,  

a n d  o n  t h e  e v i d e n c e ,  m o n e y  w a s  n o t  r e q u i r e d  a t  t h e  m o m e n t  

f o r  h i s  e d u c a t i o n  o r  f o r  t h e  m a r r i a g e  o f  a  d a u g h t e r .  I  t h i n k ,  

t h e r e f o r e ,  t h a t  t h e r e  i s  n o  g r o u n d  o n  w h i c h  w e  c a n  d i s t u r b  

t h e  l e a r n e d  J u d g e ’ s  f i n d i n g  t h a t  i n  f a c t  l e g a l  n e c e s s i t y  d i d  

n o t  e x i s t ,  a n d  t h e  p u r c h a s e r  d i d  n o t  t a k e  t h e  n e c e s s a r y  s t e p s  

t o  a s c e r t a i n  w h e t h e r  o r  n o t  t h e r e  w a s  a n y  c a s e  o f  l e g a l  

n e c e s s i t y .  T h a t  b e i n g  s o ,  w e  c a n n o t  d i s t u r b  t h e  J u d g e ’ s  

o r d e r  t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  r e c o v e r  p o s s e s s i o n .

B u t  a  s e r i o u s  q u e s t i o n  a r i s e s  a s  t o  t h e  p r o p r i e t y  o f  t h e  

l e a r n e d  J u d g e ’ s  o r d e r  f o r  p a y m e n t  o f  m e s n e ,  p r o f i t s  a s  f r o m  

t h e  d a t e  o f  t h e  s a l e  i n  1 9 1 5 .  T h e  n e t  r e s u l t  o f  h i s  o r d e r  i s  

t h a t  t h e  u n f o r t u n a t e  p u r c h a s e r  l o s e s  h i s  p u r c h a s e  m o n e y  a s  

f r o m  1 9 1 5 ,  l o s e s  t h e  l a u d  f o r  w h i c h  h e  p a i d ,  a n d  l o s e s  a l l  t h e  

p r o f i t s  m a d e  o u t  o f  t h e  l a n d  s i n c e  1 9 1 5 ,  l a r g e l y  n o  d o u b t  b y  

h i s  o w n  e x e r t i o n s ,  a l t h o u g h  a l l  t h a t  c a n  b e  s a i d  a g a i n s t  h i un 

i s  t h a t  a f t e r  f i f t e e n  y e a r s  h e  w a s  u n a b l e  t o  p r o v e  t h a t  h e  

e x e r c i s e d  d u e  d i l i g e n c e  i n  a s c e r t a i n i n g  t h e  f a c t s .  H e  i s  

p l a c e d  i n  a  f a r  w o r s e  p o s i t i o n  t h a n  h e  w o u l d  h a v e  b e e n  i n ,  i f  

t h e  c o n v e y a n c e  h a d  b e e n  s e t  a s i d e  o n  t h e  g r o u n d  o f  h i s  

f r a u d ,  w h e n  t h e  p a r t i e s  w o u l d  h a v e  b e e n  r e s t o r e d  t o  t h e i r  

o r i g i n a l  p o s i t i o n .  I t  s e e m s  t o  m e  t h a t  t h e  l e a r n e d  J u d g e ’ s  

o r d e r  c a n n o t  b e  j u s t i f i e d  o n  p r i n c i p l e s  o f  e q u i t y ,  a n d  t h e  

q u e s t i o n  i s  w h e t h e r  i n  l a w  i t  i s  r i g h t .  T h e r e  a r e  t w o  c o n -  

f i i c t i r f g  d e c i s i o n s  o f  t h i s  C o u r t  o n  t h e  p o i n t ,  b o t i  u n r e p o r t e d .

I n  S a J i e b g o u d a  S o n a p p a  v .  P a r a w a ,^ '^ '>  a  b e n c h  o f  t h i s  C o u r t  

f o l l o w e d  t w o  M a d r a s  c a s e s ,  S u b b a  G o v . n d a n  r .  K n s ' h h a m a ' -  

a n d  R a m a s a m i  A i y a r  v ,  V e n h a t a r a m a  A y y a r ^ ^ ^ y  m

(1934) F. A. No. 73 of 1932 decided by Eeaumont C. J . and Sen J . on 
August 31, 1934 {Unrep.).

(1921) 45 Mad. 449.
(1923) 46 Mad. 815.
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d e c i d i n g  t h a t  p a s t  m e s n e  p r o f i t s  w e r e  n o t  r e c o v e r a b l e .  

MALL-iPE-A T l i o s e  w e r e  c a s e s  i n  w l i i c i i  t h e  r e v e r s i o n e r  w a s  s u i n g  tO ' 

r e c o v e r  p o s s e s s i o n  o n  t l i e  g r o n n d  t h a t  a  s a l e  m a d e  b y  a  
b a lk k is h k a  w i d o w  w a s  n o t  f o r  l e g a l  n e c e s s i t y  o r  f o r  t h e  b e n e f i t  o f

Beaumont G, J . e s t a t e ,  a i i d  t h e  C o u r t  h e l d  t h a t  t h e  p u r c h a s e r  c o u l d  n o t  

r e c o v e r  m e s n e  p r o f i t s  b e f o r e  t h e  d a t e  o f  t h e  s u i t ,  s i n c e  t h e  

c o n v e y a n c e  w a s  v o i d a b l e  a n d  n o t  v o i d .  N o  d o u b t ,  i n  t h e  

, c a s e  o f  a  s a l e  b y  a  w i d o w  n o  m e s n e  p r o f i t s  c o r i l d  b e  r e c o v e r e d  

i n  a n y  e v e n t  b e f o r e  t h e  d a t e  o f  t h e  w i d o w ’ s  d e a t h ,  b e c a u s e  

t l i e  s a l e  w o u l d  b e  b i n d i n g  u p o n  h e r ,  a n d  s h e  w o u l d  b e  h e r s e l f  

e n t i t l e d  t o  t h e  p r o f i t s  d o w n  t o  t h a t  d a t e .  B u t  a s  f r o m  t h e  

d a t e  o f  h e r  d e a t h ,  m e s n e  p r o f i t s  c o u l d  b e  a w a r d e d  i f  t h e  

c o n v e y a n c e  w a s  v o i d  a h  i n i t i o  a g a i n s t  t h e  r e v e r s i o n e r .  I n  a  

s u b s e q u e n t  c a s e  b e f o r e  a n o t h e r  b e n c h  o f  t h i s  C o u r t ,  A j p j m n m  

K e n c h a ' p ' p a  v .  V i t h a l  R a m a c h a n d m ,  i n  w h i c h  t h e  p l a i n t i f f  

w a s  s u i n g  t o  s e t  a s i d e  a  s a l e  m a d e  b y  h i s  g u a r d i a n ,  t h e  C o  a r t .  

r e f u s e d  t o  f o l l o w  t h e  p r e v i o u s  d e c i s i o n  o f  t l i i s  C o u r t  o r  t h e  

c a s e s  i n  M a d r a s ,  h o l d i n g  t h a t  i n  t h o s e  c a s e s  c e r t a i n  d e c i s i o n s  

o f  t l i e  P i i v y  C o u n c i l  b a d  b e e n  o v e r l o o k e d ,  a n d  s u g g e s t i n g  

t h a t  t h e r e  m i g h t  b e  a  d i s t i n c t i o n  i n  p r i n c i p l e  b e t w e e n  a  s a l e  

b y  a  g u a r d i a n  a n d  a  s a l e  b y  a  H i n d u  w i d o w .  T h e  c a s e s  i n  

t h e  P r i v y  C o u n c i l  w h i c h  w e r e  r e l i e d  o n  w e r e  B i j o y  G o j p a l  

M u J c e r j i  v .  K r i s h n a  M a l i i s h i  D e h i,^ - '^  B a j a  R a i  B h a g w a t  v .  

D e h i  D a y a l  a n d  S a t g u r  P r a s a d  v .  H a r  N a r a i n

D a s S ^ ^  I n  m y  o p i n i o n ,  t h .e  f i r s t  a n d  t h e  l a s t  o f  t h o s e  c a s e s  

b a v e  r e a l l y  n o  b e a r i n g  o n  t h e  m a t t e r  b e f o r e  u s .  T l i e  c a s e  o f  

B i j o y  G o ' p a l  M u k e r j i  v .  K r i s h n a  M a h i s M  D e b i ^ - ^  w a s  a  c a s e  

i n  w h i c b  t h .e  P r i v y  C o u n c i l  h a d  t o  c o n s i d e r  w b e t b e r  a  s u i t  

b y  a  r e v e r s i o n e r  t o  s e t  a s i d e  a n  i j a r a ^  o r  l e a s e ,  m a d e  b y  a  

H i n d u  w i d o w  w a s  a  s u i t  t o  r e c o v e r  p o s s e s s i o n  o f  p r o p e r t y  

w h i c h  f e l l  u n d e r  a r t i c l e  1 4 1  o f  t h e  I n d i a n  L i m i t a t i o n  A c t ,  o r  

w a s  a  s u i t  t o  c a n c e l  o r  s e t  a s i d e  a n  i n s t r u m e n t  n o t  o t h e r w i s e

(1936) P, A. No. 20 of 1930, decided by Broomfield and Tyabji J J .,  on
Pebrnaay 10, 1936 (TJnTep.).

(1907) L. R. U  I. A. 87, s. o. 34 Cal. 329,
(1908) 10 Bom. L, R. 230 P. o.
(1932) L. B. 59 I  A. 147, s. c. 34 Bom. L. R. 771.
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p r o v i d e d  f o r  a n d  f e l l  u n d e r  a r t i c l e  9 1 .  T l i e  B o a r d  r e c o g n i z e d  ^  

t h a t  t l i e  a l i e n a t i o n  b y  t l i e  w i d o w  w a s  - v o i d a b l e  a n d  n o t  v o i d ,  M AiLAPm

b l i t  t l i e y  b e l d .  t h a t  i t  w a s  s u f f i c i e n t  f o r  t l i e  p l a i n t i f f  t o  s u e  t o  A k a o t

r e c o v e r  p o s s e s s i o n ,  a n d  t h a t  b y  s o  d o i n g  h e  e l e c t e d  t o  t r e a t  

t h e  t r a n s a c t i o n  a s  v o i d ,  a n d  t h a t  i t  w a s  n o t  n e c e s s a r y  f o r  

h i m  t o  s u e  i n  e x p r e s s  t e r m s  t o  h a v e  t h e  c o n v e y a n c e  s e t  a s i d e .

T h e  C o u r t  w a s  n o t  d e a l i n g  w i t h  m e s n e  p r o f i t s ,  a n d  t h e  c a s e  

i s  n o  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  i n  s u c h  a  c a s e  t h e  

c o n v e y a n c e  i s  v o i d  a h  i n i t i o ,  a s  t h i s  C o u r t  s e e m s  t o  h a v e  

s u p p o s e d .  T h e  c a s e  o f  S a t g u r  P r a s a d  v .  E a f  N a m i n  

w a s  a  c a s e  t o  s e t  a s i d e  a  t r a n s a c t i o n  i n d u c e d  b y  f r a u d ,  a n d  t h e  

C o u r t  h e l d  t h a t  t h e  p l a i n t i f f  w a s  e n t i t l e d  t o  m e s n e  p r o f i t s  

e i t h e r  u n d e r  s e c t i o n  8 6  o f  t h e  I n d i a n  T r u s t s  A c t  o f  1 8 8 2  o r  

o n  t h e  e q u i t a b l e  p r i n c i p l e  o f  r e s t i t u t i o  i n  i n t e g r u m .  T h a t  

c a s e  a g a i n  h a s  n o  b e a r i n g  o n  t h e  q u e s t i o n  b e f o r e  u s  i n  w h i c h  

t h e r e  i s  n o  s u g g e s t i o n  o f  r e s t o r i n g  t h e  p a r t i e s  t o  t h e i r  o r i g i n a l  

p o s i t i o n .  T h e  o t h e r  c a s e  o f  R a j a  I l a i  B h a g w a t  v .  B e h i  

D a y a l  S a l i n S ^ ^  w a s  n o  d o u b t  a  c a s e  o f  a  s a l e  b y  a  w i d o w  ; i t  

w a s  h e l d  t h a t  i t  w a s  i n  p a r t  f o r  l e g a l  n e c e s s i t y  a n d  i n  

p a r t  n o t  f o r  l e g a l  n e c e s s i t y ,  a n d  t h e  P r i \ y  C o u n c i l  h e l d  t h a t  

t h e  p l a i n t i f f  w a s  e n t i t l e d  t o  m e s n e  p r o f i t s ,  t h e  s p e c i f i c  

a m o u n t  t o  b e  a s c e r t a i n e d  i n  e x e c u t i o n ,  b u t  a s  a g a i n s t  t h a t  

t h e  p u r c h a s e r  w a s  e n t i t l e d  t o  i n t e r e s t  a t  s i x  p e r  c e n t ,  o n  

s o  m u c h  o f  t h e  p u r c h a s e  m o n e y  a s  h a d  b e e n  d e v o t e d  t o  

l e g a l  n e c e s s i t y .  S o  t h a t  c a s e  w a s ,  i n  p a r t  a t  a n y  r a t e ,  a  c a s e  

o f  r e s t i t u t i o  i n  i n t e g r u m .  C o m p a r e  a l s o  t h e  d e c i s i o n  o f  t h e  

P r i v y  C o u n c i l  i n  B a n w a r i  L a i  v .  M a h e s k J ^ ^

T h e r e  b e i n g  c o n f l i c t i n g  d e c i s i o n s  o f  d i f f e r e n t  b e n c h e s  o f  

t h i s  C o u r t  o n  a  q u e s t i o n  o f  p r i n c i p l e ,  i t  i s  o p e n  , t o  u s  t o  d e c i d e  

w h i c h  c a s e  w 'e  o u g h t  t o  f o l l o w .  I n  m y  o p m i o n  t b e  t r u e  v i e w  

i s  t h a t  w h e r e  t h e  p l a i n t i f f  s u e s  t o  s e t  a s i d e  t h e  o r i g i n a l  t r a n s 

a c t i o n ,  w h e t h e r  i t  b e  a  s a l e  b y  a  H i n d u  w i d o w ,  o r  m a n a g e r  o f  

a  jo iD ,t  f a m i l y ,  o r  g u a r d i a n  o f  a  m i n o r ,  a n d  h e  m a k e s  t h e  

o i i g i n , a l  p a r t i e s  t o  t h e  t r a n s a c t i o n ,  o r  t h e i r  r e p r e s e i t t a t i v e s ,
(1932) L. R. 59 I. A. 147, s. o. 34 Bom. L. E. 771.

'2' (1908) 10 Bom. L. R. 230, p. c.
‘3) (1918) L. R. 45 I. A. 284, s. o. 41 All. 63.
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^  p a r t i e s ,  l i e  i s  e n t i t l e d  t o  a n  o r d e r  r e s t o r i n g  t l i e  p a r t i e s  t o

M a l la b p a  t l i e i r  o r i g i n a l  p o s i t i o n .  I n  s u c h , a  c a s e  t h e  C o u r t  i s  i n  a  

A s a o t  p o s i t i o n  t o  m a k e  s u c h , o r d e r  a s  i s  j u s t  a n d  e q u i t a b l e ,  a n d  t o
BALgRisHKA t t a t  t h e  p l a i n t i f f  r e c o v e r s  t l i e  l a n d  w i t h ,  m e s n e

Beaumont G. J . p r o f i t s  f r o n i  t h e  d a t e  f r o m  w l i i c h  h e  w a s  d i s p o s s e s s e d ,  a n d  

t h e  d e f e n d a n t - p m ’ c h a s e r  g e t s  b a c k  h i s  p u r c h a s e  m o n e y  w i t h  

i n t e r e s t ,  a n d  i n  a  p r o p e r  c a s e  o t h e r  m o n e y s  t o  w h i c h  h e  m a y  

b e  e n t i t l e d .  T h a t  i s  t h e  f o r m  o f  o r d e r  m a d e  w h e n  a  s a l e  i s  

s e t  a s i d e  a s  i n d u c e d  b y  f r a u d ,  s e e  S e t o u  o n  D e c r e e s ,  7 t h  

E d i t i o n ,  V o l .  I l l ,  p a g e  2 2 5 0 .  B u t  i f  t h e  a t t i t u d e  w h i c h  t h e  

p l a i n t i f f  a d o p t s  i s  t h a t  h e  m e r e l y  d e s i r e s  t o  r e c o v e r  p o s s e s s i o n  

o f  t h e  l a n d ,  a n d  t h a t  t h e  p a y m e n t  o f  t h e  p u r c h a s e  m o n e y  t o  

a  p a r t y  w h o  w a s  n o t  e n t i t l e d  t o  r e c e i v e  i t ,  i s  n o  c o n c e r n  o f  h i s ,  

t h e n  h e  i s  e n t i t l e d ,  i n  m y  o p i n i o n ,  m e r e l y  t o  a n  o r d e r  f o r  

r e c o v e r y  o f  p o s s e s s i o n  w i t h  m e s n e  p r o f i t s  f r o m  t h e  d a t e  o f  

s u i t .  H e  c a n n o t  i n  s u c h  a  c a s e  t r e a t  t h e  p u r c h a s e r ,  w h o  w a s  

i n  u n d e r  a  v o i d a b l e  c o n v e y a n c e ,  a s  a  m e r e  t r e s p a s s e r  b e f o r e  

t h e  d a t e  a t  w h i c h  t h e  p l a i n t i f f  e l e c t s  t o  t r e a t  t h e  c o n v e y a n c e  

a s  v o i d  a s  a g a i n s t  h i m .  I n  t h e  p r e s e n t  c a s e ,  t h e  p l a i n t i f f  d i d  

n o t  s u e  t o  s e t  a s i d e  t h e  c o n v e y a n c e  a s  f r o m  i t s  d a t e ,  a n d  t o  

r e s t o r e  t h e  p a r t i e s  t o  t h e i r  o r i g i n a l  p o s i t i o n ,  l i e  m e r e l y  

s o u g h t  a n  o r d e r  f o r  r e c o v e r y  o f  p o s s e s s i o n ,  a n d ,  i n  m y  

o p i n i o n ,  i t  f o l l o w s  t h a t  h e  i s  o n l y  e n t i t l e d  t o  m e s n e  p r o f i t s  

a s  f r o m  t h e  d a t e  o f  t h e  s u i t .

T h e  d e c r e e  o f  t h e  l o w e r  C o u r t  v ,d ll, t h e r e f o r e ,  b e  v a r i e d  b y  

s t r i l v i n g  o u t  t h e  o r d e r  t h a t  t h e  d e f e n d a n t s  d o  p a y  E , s .  1 , 9 5 0  

a s  p a s t  m e s n e  p r o f i t s .  T h e  o r d e r  w i l l  b e  t h a t  t h e  p l a i n t i f f  

d o  r e c o v e r  p o s s e s s i o n  o f  t h e  l a n d  w i t h  m e s n e  p r o f i t s  f r o m  t h e  

d a t e  o f  t h e  s u i t .  T h e  a m o u n t  t o  b e  a s c e r t a i n e d  i n  e x e c u t i o n .  

T h e  p l a i n t i f f  w i l l  b e  e n t i t l e d  t o  h i s  c o s t s  o f  t h e  s u i t .  W i t h  

r e g a r d  t o  t h e  c c s t s  o f  t h e  a p p e a l ,  as- t h e  a p p e a l  h a s  s u c c e e d e d  

i n  p a r t  a n d  f a i l e d  in  p a r t ,  t h e r e  w i l l  b e  n o  o r d e r  a s  t o  c o s t s .

D ivatia J .  I  a g r e e .  T h e  d e c i s i o n  of t h e  l o w e r  C o u r t  on 
t h e  p o i n t  o f  l e g a l  n e c e s s i t y  a p p e a r s  t o  m e  t o  b e  c o r r e c t  

b e c a u s e  t h e  d e f e n d a n t - a p p e l l a n t ,  o n  w h o m  t h e  b u r d e n  l i e s
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t o  p r o v e  l e g a l  n e c e s s i t y  or e n q u i r y ,  h a s  n o t  s u c c e e d e d  i n  

p r o v i n g  t l i e  s a m e .  A t  t l i e  s a m e  t i m e  t l i e  l o w e r  C o u r t  d o e s  

m o t  s e e m  t o  b e c o r r e c t  i n  h o l d i n g  t h a t  t h e  Avhole o f  t h e  c o n 

s i d e r a t i o n  w a s  n o t  p a i d .  T h e  d e p o s i t i o n s  o f  Y e n u b a i  a n d  

M a l l a p p a  w o u l d  s h o w  t h a t  t h e  c o n s i d e r a t i o n  m u s t  h a v e  b e e n  

p a i d ,  a n d  l o o k i n g  t o  t h e  f a c t  t h a t  t h e  s u i t  h a s  b e e n  b r o u g h t  

n e a r l y  f o u r t e e n  y e a r s  a f t e r  t h e  d a t e  o f  t h e  t r a n s a c t i o n ,  s o m e  

o f  t h e  d i s c r e p a n c i e s  i n  t h e  e v i d e n c e  a r e  d u e  t o  t h i s  d i s t a n c e  

o f  t i m e .  T h e r e f o r e ,  i t  a p p e a r s  t h a t  a l t h o u g h  t h e  t r a n s a c t i o n  

m a y  n o t  b e  s u p p o r t e d  on l e g a l  n e c e s s i t j ? ’, t h e  c o n s i d e r a t i o n  

h a d  a c t u a l l y  p a s s e d .

W i t h  r e g a r d  t o  m e s n e  p r o f i t s ,  I  a g r e e  t h a t  o n  t h e  f a c t s  o f  

t h e  p r e s e n t  c a s e ,  t h e  p l a i n t i f f  i s  n o t  e n t i t l e d  t o  m e s n e  p r o f i t s  

b e f o r e  t h e  d a t e  o f  t h e  s u i t .  A s  h a s  b e e n  o b s e r v e d  b y  t h e  

P i i v y  C o u n c i l  i n  G i r u h  C h u n c l e r  L a h i r i  v .  S h o s h i  S M h h a r e s -  

w c i f  m e s n e  p r o f i t s  a r e  i n  t h e  n a t u r e  o f  d a m a g e s  w h i c h

t h e  C o u r t  m a y  a w a r d  a c c o r d i n g - t o  t h e  j u s t i c e  o f  t h e  c a s e .  

I t  s e e m s  t o  m e  t h a t  t h e  d e f e n d a n t - a p p e l l a n t  h a s  n o t  b e e n  

a b l e  t o  p r o v e  l e g a l  n e c e s s i t y  o r  e n q u i r y  b e c a u s e  o f  t h e  d e l a y  

o f  f o u r t e e n  y e a r s  t h a t  h a s  t a k e n  p l a c e  a f t e r  t h e  t r a n s a c t i o n  

w a s  e n t e r e d  i n t o ,  a n d  t h e  p l a i n t i f f  h a s  c o m e  t o  t h e  C o u r t  t o  

d e m a n d  p o s s e s s i o n  o f  t h e  p r o p e r t y  w i t h o u t  o f f e r i n g  t o  r e p a y  

t h e  c o n s i d e r a t i o n  w h i c h  h e  i s  s t a t e d  t o  h a v e  r e c e i v e d .  T h a t  

b e i n g  s o ,  t h e r e  i s  s c o p e  f o r  t l i e  a p p l i c a t i o n  o f  t h e  e q u i t a b l e  

p r i n c i p l e  t h a t  h e  w o u l d  n o t  b e  e n t i t l e d  t o  m e s n e  p r o f i t s  

b e f o r e  t h e  d a t e  o f  t h e  s u i t .  S u c h  e q u i t a b l e  p r i a c i p l e  h a s  

b e e n  a p p h e d  b y  t h e  C o u r t s .  I n  B M r g u  N a t h  C h m h e T .  

N a r s i n g h  T i w a r U ^ ' >  i t  h a s  b e e n  h e l d  t h a t  w h e r e  t h e  f a t h e r ,  a s  

m a n a g e r ,  a l i e n a t e s  j o i n t  f a m i l y  p r o p e r t y  w i t h o u t  l e g a l  

n e c e s s i t y ,  a n d  t h e  s o n s  r e p u d i a t e  t h e  s a l e ,  a  p u r c h a s e r  w h o  

h a d  n o  n o t i c e  t h a t  t h e  f a t h e r  w a s  i n c o m p e t e n t  t o  s e l l  t h e  

p r o p e r t y ,  i s  i n  e q u i t y  o n l y  l i a b l e  t o  p a y  m e s n e  p r o f i t s  f r o m  

t h e  d a t e  o f  s u c h  r e p a d i a t i o n ,  a n d  t h e  P r i v y  C o u n c i l  h a s  a l s o  

i n  B a n w a r i  L a i  v .  M a h e s h ^ ^ ^  m a d e  a n  o r d e r  f o r  t h e  r e c o v e r y

Matxappa
'V.

Anani’
Ba lkbk eka

.'Dimtiu J .

19S6

(1900) L. E . 27 I. A. 110, s. c. 27 Cal. 931.
(1918) L. R. 45 I. A. 284, s. o. 41 All;

BO-ii r>k J a  7—5a

(1916) 39 Al], Gl. 
63.



^  o f  m e s n e  p r o f i t s  f r o m  t l i e  d a t e  o f  t h e  s u i t ,  w h e r e  t h e r e  w a s  

M a l i a p p a  a  c o n d i t i o n a l  d e c r e e  p a s s e d  i n  t l i e  p l a i n t i f f ’ s  f a v o u r .  I  t h i n k ,  

A n a n t  t h e r e f o r e ,  t h a t  i t  i s  o p e n  t o  C o u r t s  t o  a p p l y  t h i s  e q u i t a b l e  
Sa l k b is hita a c c o r d i n g  t o  t h e  f a c t s  o f  e a c h  c a s e ,  a n d  o n  t h e

D im tia J . q£  j  t h i n k  t L e  p l a i n t i f f  s h o u l d  g e t  m e s n e

p r o f i t s  n o t  f r o m  t h e  d a t e  o f  t h e  t r a n s a c t i o n ,  b u t  f r o m  t h e  d a t e  

o f  t h e  s u i t .

D e c r e e  v a r i e d .

Y . V . D .

68 INDIAN LAW EEPORTS [1937]

A P P E L L A T E  C R I M I N A L .

Before Mr. Jtistice Broomfield and M r, Justice. Wassoodew.

1 9 3 6  - EMPEROR v. MOTIRAM a l i a s  TANA BAISING ( o r i g i n a l  A c c u s e d ) .^
June SO

------ Indian Evidence Act {I of 1872), sections 32, S—Dying declaration— Questions piii
to deceased—Answers to questions by signs and gestures— Verbal statement—Gestures  ̂
explained by questions—Conduct— Admissibility of evidence,.

Owing to serious iniuries inflicted 'on her th roat, tlio injured woman lost ali 
power of speech but was otherwise conscious and in full possession of her faculties. 
While she w'as in the dispensary where she had heen taken, the Magistrate put certain, 
questions to her and she answered them by signs and gestures, implicating the accused 
as her assailant. The record of the examination was reduced to  writing as her dying 
declaration. On the following day the -woman died.

The accused was aiterwaxds tried for an offence of murder -when the dying declara
tion was given in evidence. The trial ended in the conviction of the accused. The 
accused appealed.

When, the m atter came up for confirmation of the sentence,, i t  was contended 
f o r  the accused th a t the evidence in the form of the dying declaration was not 
admissible under section 32 of the Indian Evidence Act, 1872, or otherwise :—

Held, confirming the order of conviction and sentence, th a t the evidence was 
admissihle, th a t it  was reliable evidence, and tha t the conviction was not based 
entirely or even mainly on th a t evidence.

Qmen-Em^ress v. Abdulla'h>‘'̂  ̂ comnaented onj

Emperor y . Sadhu Charan Das,̂ '̂> Chandrika Mam Kahar v. K ing Emperor/^^- 
and Ranga v. The Crown,^^^ referred to.

*Confirmation Case No. 9 of 1936 (with Criminal Appeal No. 191 of 1936).
(1885) 7 All. 385,1. B. i3) (1922) 1 Pat. 401

«> (1921) 49Cal. 600. (1924) 6 Lah. 305.


