
19SS___ coiistniction Vvliicli tlie appellant seeks to put iix)oii tlie Act
Cosaiissiosi;a no direct support from tlieni and the main eiUTeiit of 
tS , p.«mSvy aiitliority in India is inc.onsisteiit tlierewitli.
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No separate coiisideration of tlie secoHd of tlie questions 
referred to tlie Higli Court is required. Their Lordsliipg 
will iimiiBly advise Ills Majesty that this appeal should 
be dismissed with costs.

Solicitor for the appellant: The Solidtfjr, India OMce.
Solicitor foi: the respondents : Messrs. Barrow, Rofiem 

S NeviU.

a. s. s.

APPELLATE CEIMINAL.

193S 
June 24

Before 3lr. Jitsticc. Broomfield and i/r . Ju-sfice lUjriiLWii.

S. IJ. M A R A TH B  (cmiGisAL A coxtsed), PEi'moz^iiu -t'. P A X J3I'E A N G  

N A E A Y A N  JOSH I (o m g in a l  0o5ttLAii.:AisT), Opi'o s k n t .*

The Gonernniciii of India Act, 1935 {Ucc. V, c. 2), b. 370—■“  Sermnt of the Crowa” , 
■mamiiuj of—I\lulit:al Officer in chcirgc of Local Board dispmmrii— Certificate 
by Offk&r—Fabricatinrf falf,\' evitlcncc—Proseciilioih, i f  cow.peie7it— S,uhs—■ 
Constmctiwi.

Though, there is lao definition of the expression “ servant o f the Crown ”  in the- 
Government of India Act, 1935, the expression as occurring in s. 270 of the Aet has, 
unless there is sonaething in the provisions of the Aet v/hicli suggests a different 
meaning, the same meaning -which is given in the definition of the expression “  servant 
of the Queen ”  in ss. 13, 14 and 17 of the Indian Penal Code, ISGO, as including all 
oJEcers or servants conthiued, appointed or employed in India by or xinder the 
authority of the Government of India or any Government.

A civil servant does not cease to be a servant of the Cro-vvn although the conditioTis 
of his service may to  regulated by an Act of the Legislature.

The provisions contained in Part X  of the Act show that the expression “  Cro-wn 
services ”  inclijdes the subordinate as well as the superior civil service,s.

^Criminal Revisional Application No. 107 of 1938 (with Criminal Revisional 
Application No. 108 of 1938).



.Broomfidil J.

The 1‘xpvession brought ”  as ofjcurriiig in rule i ‘‘' of the rules at page 373 o f tlie 19̂ 58
C'i'.'il SFcilical Code- docs not really mean anvtluug otbcr than "  is admitted MAl*4.TnB

Thc’ vs'orcl duty ”  in s. 270 is not neccsaarily eontiiied to a legal duty. P w d v e in g

There is no justification for siigge-sting that the ■words “  affairs o f a Province ”  as 
used ill s. 270 mean only the affairs of the executive Government.

Tlie petitioner, a member o f the Bombay Subordinate Medical Service, when asked 
l\V the Polieej gave a ceiiillcate explaining the nature o f the injirries, received by the 
ojipoiient. The certificate stated that the 'VTOund %vaB a contused one caused by some 
hard and blunt substance.

The oppo33cnt thereafter filed a complaint, alleging that the woiirid v̂as an 
inciaed one and that in giving the certificate the petitioner had fabricated false 
t;\'ideuce ;—

llelil, that the petitioner was a servant o f  the Cro-wu within s. 270 o f  the Goveru- 
inent of India Act, 1935 ; and that thc procceduigs tahen against him -\̂ ere barred 
l)y the Hcction.

C rim in al B e v is io n a l A p p lic a tio n  from an order passed 
by S. M. Kaikini, Additional Sessions Judge, Tlianâ  setting 
aside an order made by V. G. Cliakradey, First Class 
Magistrate, Karjat.

Fabricating false evidence.
In 1929-30 JosH (opponent) was a scbool teaclier in the 

Local Board Maratlii Scliool, Dabiwali, and S. D. Maiatlie 
(]3etitioner), a member of tlie Subordinate Medical Service, 
was a medical officer in cbarge of the Local Board dispensary 
at Karjat.

The opponent complained to t l i e  Police that a man named 
Piniputkar had assaulted him and wounded him with an 
iron bar having a sharp edge. For the injuries received 
by him the opponent was treated in the Local Board 
dispensary and the Police Siib-Iiispector, who enquired 
i]ito the G o m p la i i i t ,  asked the petitioner to state the nature 
of the injmies received by the opponent. •

*RuIe 7 of the Civil Medical Code runs as follows:—■
“  When called upon. Medical Officers "wili supply the Police as far possible wifch

eertificates regarding cases of injury brought to Hospitals and Dispensaries
immediately after examination and the following instrnctions are issued for
tlieir guidance.”

Blc -bi. — i
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^  On January 9. 1930, the petitioner gave tlie Police Officer
Mabathe h, certificate, stating that the wound was a contused, one

PAjrDTJSANG caused by some, hard and bhuit siibstaaicc.

On May 11, 1936, the opponent lodged a complaint
against tlie petitioner, alleging that by giving the certificate
in question the petitioner had fabricated false evidence. 
The complaint was withdrawn on If'ebrnaTy 8, 1937, and 
on May 5, 1937, the opponent filed a fresh complaint 
repeating the same allegation,.

Tlie petitioner objected to  the prosecution, contending 
that he was protected b)  ̂ s. 270 of the (,:lovernnient of India 
Act, 1935, ■

The Magistrate accepted the contention a,nd. ordered that 
the proceedings be dropped.

The opponent having hied a .revisional application in 
the Sessions Conxt, the Additional Sessions Judge held that 
s. 270 liad no application and lie ordered a fnither enquiry 
into the ma,tter.

The accused and the Government of Bom bay separately 
applied in revision,.

Criminal Revisional Application No. 107 of 1938.

IF. B. Pradlum and M. I-'F. Pmdhan, for the accused.
G. M. Josh% for tbe opponent.

Criminal Revisional Applicatior. No. 108 of 1938.

Dewan Baliadti-r P. B. Shingne, Government Pleader, for 
the Govermnent of Boml)ay.

.(j. M.Joshi, for the opponent,

■ B r o o m fie ld  J. The facts material to these revision 
applications are these. As long ago as December 23;, 1929  ̂
one Pandurang Narayan Jo.shi, wiio was a school teaclier

772 INDIAN LAW BEPORTS [1938]



Bom. BOMBAY SSEIES ITi

1938

JiABAl’B'E
V.

Panditbasu

residing at Daliiwali in tlie Karjat taiiil̂ a of tlie Kolaba 
district, was treated in tl'ie Local Board dispensary at 
Karjat for certain injiu’ies to liis left leg. Tlie officer in 
cliarge of tlie dispensai'}̂  at tliat time was Dr. S. D. Maratlie, Bwomjieid 
a member of the Bombay Subordinate Medical Service.
Josbi complained to the police that a man named Pimpntkar 
had assaulted him and wounded him with an iron bar having 
a sharp edge. The Police Sub-Inspector who in.Cjiiired into 
the complaint asked Dr. Marathe to state the nature of the 
injuries received by Joshi, and on January 9, lOSO, the 
.'Doctor gave the jjolice-officer a certificate stating that the 
wound was a contused one caused, in the D octor’s opinion, 
by some hard and blimt substance. As that meant that 
it was not a cognizable case under s. 324 oi the Indian 
Penal Code but a case of ordinary simple hurt, the police 
took n.0 further action.

On May 11. 19S6, Joshi lodged a complaint against 
Dr. Marathe alleging that by giving the certificate in question 
he had fabricated false evidence under ss. 193 and 197 of 
the Indian Penal Code, This complaint was withdrawn 
on February 8, 1937, but on May 5, 1937, Joshi filed a fresh 
complaint making the same allegations. In xiew of the 
extraordinary delay in complaining of the alleged grievance 
one would have expected that the Magistrate would have 
ordered a preliminary inquiry, xlppaxently this was not 
done and process was issued. Dr. Marathe objected that he 
was protected by s. 270 of the^Govermnent of India Act,
1935. The Magistrate accepted that plea and ordered that 
proceedings should be dropped. In revision the Sessions 
Judge held that s. 270 had no application to  th.e case and 
he ordered that further incjuiry should be made by  the 
Magistrate. Against this order of the Sessions Judge both.
Dr. Marathe find CTOvenunent have come in. levision*
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V.

PANDtTKANG 

Broomfield J.

1U3S Tlie only question before iis is whether these proceedings 
are or are not barred liy s. 270 ol the Government ‘ of 
India Act. The rele.vant part of that section is in these 
terms :—

“ No proceedings civil or criminal shall be ixistituted agaiaat any person in respect, 
of any act done or piirporting to be done in the execution o f  his duty as a servant of 
the Grown in India or Burma before the relevant date (the relevant date for onr 
purposes is the 1st of April, 1937), except with the consent, in the case of a person 
■̂ vho was employed in connection with tlie all’airs o f the Government of India or the 
affairs o f Burma, o f the Governor-General in his discretion, and in the case of a person 
employed in connection with the affairs of a province, oT the (Governor of that 
Province in his discretion.”

It is, I think, sufHciently clear that the prosecution of 
Br. Marathe is incompetent provided that he was at the 
material time a servant of the Crown and that the act 
complained of was done or purported to be done in the 
execution of liis duty as such, servant. As I  ha ve nientioned 
Dr. Marathe was and is a, member of the Bombay Subordinate 
Medical Service. It appears from the Civil Medical Code, 
Bomlmy, that officers of this Service arc selected from the 
successful candidates at the final L. C. P. S. examination. 
The actual appointments are a;ppareiitly made 13V the 
Surgeon (ieneral but certainly under the authority of ( Govern- 
inent. In the Government of India Act there is no definition 
of the expression servant of the Crown According to 
the definition in the Indian Penal Code, ss. 13, 14 and 17, 
a servant of the (.hieen, whicli is tlie same us a, servant 
of the Crown, includes all officers or servants continiiedj 
appointed or employed in India by or under the authority 
of the Government of India or any Governni(‘.nt. That is 
in accordance with the theory of the constitation and we 
may fairly assume that the words servant of the Crown ”  
in s. 270 of the Government of India A ct have the same 
meaning unless there is something in tlie ■ fovisions of that 
A.ct which suggest a different meaning.



The section comes in Part X  of the Act wliicli deals witb 
the. Services of tlie Crown in India. Chapter I deals with the L̂vkathe

Defence Services and Chapter II  with the Civil Services.
Section 240 provides that, except as expressly provided Broomfield J. 

by this Act, every person who is a. meniher of a Civil Service 
of the Crown in India, or holds any civil post under the 
Crown in India^ holds office during His Majesty’s pleasure.
It is provided in s. 241 that, except as expressly provided 
by this Act, appointments to  tlie civil services of, and 
civil posts mider, the Crown in India, shall, after the 
commencement of Part III  of this Act, be made (b) in the 
case of services of a Province, and posts in cpnnection with 
the affairs of a Province, by  the Governor or such person 
as he may direct. In  the second part of the same section 
it is provided that the conditions of service of persons serving 
His Majesty in a civil capacity shall be prescribed in the 
case of persons serving in coimection with the affairs of a 
Province, by rules made by the Governor of the Province or 
by some person or persons authorised by the Governor 
to make rules for the purpose. It is likewise provided in 
s. 241 (4) that notwithstanding anything in the section; Acts 
of the appropriate Legislature in India may regulate the 
conditions of service of persons serving His Majesty in a 
civil capacity in India, and any rules made under this section 

‘ shall have effect subject to the provisions of any such Act.
It is clear from that that a civil servant does not cease to 
be a servant of the Crown although the conditions of his 
service may be regulated by an Act of the Legislature.
Section 243 relates to the conditions of service of the sub
ordinate ranks of the poHce forces, from wliich it appears 
that even police constables are included in the category 
of civil services of the Crown. Then in s,- 244 we have 
special provisions made for the superior civil services, i.e.,.
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^  tlie Indian 8ervi€e, the Indian. Medical Service and tlie 
Maeathio Indian Police Service. Tlie members of tliese services are

V.
PAHDUBA-iTG appointed ]:>y tlie Sedretary of Sta,te and not Ijy tlie Uovernoi' 
Broomfield J. (leneiol 01 tlie Governor. It is quite obvioas from a perusal 

of the vaiioiis sections of this part of the Act that Crown 
services include the subordinafce jis well as tlie superior 
ci-\dl services and there is no wari'ant whatever for the 
suggestion inade by Mr. Joshi. avJio argued the case for the 
complainant in this case, tliat the chapter i:n general and 
s. 270 in particular' apply only to the cast? oi‘ tlui superior 
civil services.

The dispensary of Karjat is what is (ialled a grant-iu-aid 
dispensary. In the Civil MedicJil (.̂ ocle at p. 228 a list is 
given of the various classes of dispensaries nicliiding grant- 
in-aid institutions. The dispensary at Karjat is mentioned 
at p. 233 and there is a reference' to the Government 
Resolution under which it v/as established. In Appendix II 
to the Code we itave a list of sa-nctioned appointments of 
Subordinate Medical Service Officers. The .reference to 
the Karjat dispensary is at p. 574 and it appears from that 
that the Medical Offi,cer for this institution wa,s appointed 
by a Resolution of Government in, .I)e(;embei.* 1907. At 
p. 237 of the Code are rules for the regulation of GJovernment 
aided dispensaries. From these rules it appeal's that 
grant-in-aid dispensaries are staffed by offi(.'e].'S of the 
Bombay Mcdical Service or Subordinate Medical Service 
and the Officers’ salary is paid by Government, although 
a contribution is recovered from the local body concerned. 
The rules at p. 242 show tliat members of the medical services 
are entirely under the control of tlieir departme.ntal superiors 
and not under the (control of any local body. It is .not 
necessary, I think, to elabo.L'ate this point further aiid it is 
quite clear from t,he provisions of the frovernmont of India



Act and from tlie rules relating to  the service to  wMch.
Dr. Maiatlie belonged tliat lie was a servant of tlie Crown Marathb 
and doing duty as siicli within the meaning of s. 270 when Pattdxjeanc 
he was acting as Medical Officer in charge of this dispensary. BroomfieidJ. 

The objection tJiat he was not a servant of the Crown, 
therefore, fails.

It was not on that ground that the Sessions Judge held 
s. 270 not to be applicable. His view was that it was not 
Dr. Marathe’s duty to give a certificate to the police. A t 
p. 373 of the Civil Medical Code various rnles are given 
regarding medico-lega] examinations, by Medical Officers.
Eule 7 says

“ When  called upon, Medical Officers -will Bupply tlie Police, aa far as possible, with 
certificates regarding cases of injury brought to Hospifails and Dispensaries immedi
ately after examination,”

and the rule goes on to give instructions for the guidance 
of these officers in giving these certificates. The Sessions 
Judge referring to this rule says that in the & st place it is 
not a rule having the force of la w ; it is only a rule of 
guidance. I  do not see whet that has to  do with it.
The word “  duty ”  in s. 270 is not necessarily confined to 
a legal dutj'. Civi] servants who are Medical Officers are 
obviously bound to obey the rules made for the guidaince of 
such offi.cers and it is their duty to  obey them.

Then the Sessions Judge says that the rule has reference 
to  cases brought to the hospitals by the police themselves.
The rule, however, does not say brought by the Police 
No doubt the word brought is used and we are told that 
in the present case the complainant walked to the dispensary 
by himself. But it would be mireasonable to suggest that 
the rule only applies in the case of a man who is not well 
enough to walk to the dispensary. Having regard to the 
obvious pm'pose of the rule we tMnlr that the word

brought should not be imduly stressed and that' it does 
not really mean anything other than “  is admitted, ”
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Maeathe
V.

P a k d u e a n o  

Broomfield J.

1U3S In tlie present case tlicn Di.*. Maratlie in view of this rule was 
Ijoiind to comply with the Sub-Inspector’s request to describe 
the nature of the injuries n,nd in furnisliing the certificate 
he was quite clearl}) doing his duty. Even if there were 
the slightest doubt on that point, which I  thinlv there is 
not, it cannot be disputed that at any rate he purported to 
do his duty. Tliat is sufficient to bring tlie case within the 
language of tlie section. Furthermore the duty which he 
was doing was his duty as a servant of the Crown, For 
the reasons which I  have already given he did not cease to 
]3e a servant of the Crown, by reason of the fact that in 
accordance witli the rules of tliQ (iovernment Department 
to which he Ijelonged ’.lie was in. charge of this grant-in-aid 
dispensary.

Mr. Joshi laid soniti stress oi,i. the words ;).:ffairs of 
a Province ”  in s. 270 and ^irgued that Dr. Maratlie in this 
case was not engaged in. the affairs of a Province but merely 
in the affairs connected with the Local Self-C.-rovernment. 
He suggests that the affairs of a Province in s. 270 
mean o.nly the affairs of the executive Government. 
I can see no iustifi,catio.n for t.his view. Local Self-Covern- 
ment within the provinces is obvionsly a brancli of provincial 
affairSj and Crown servonts wliose services are lent to local 
bodies can quite properly be said to be employed i:n. connection 
with the affairs of the P.rovince, as opposed to the affairs of 
the Central Government.

We arc of o])i:iiion tliat the Sessions Jadge was wrong in 
holding that s. 270 does )iot a])ply her<‘. As it does apply 
the proceedings whicli Lave be(Mi. talcen against Dr. Marathe 
cannot be allowed, to continue. We tliereforc.  ̂ set aside the 
Sessions Judge^s order directiiig l'n.rtliei‘ in(.u.i.iry and order 
that the complaint be dismissed.

Order set aside.

Y .  V .  D.


