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Before Sir John Beaumont, Chief Justice^ and Mr. Jiistica Eangnehar.

MEriSES. JEAVERY & Co., A ppellants (oe ig isa l Respokdeists), li jggg
HIRACHAiSrD GANGJI, Bespoki'EST (oeig ika l pLAisauT and Applicant).* A p i l  i

SoJiciiors lien— Minor suing bij next, friend—Lien only ngninat next friend— Client o f
solicitor— Whether riexl friend or minor.

'W h ere  a s o l ic i t o r  id e u g a g e d  b y  th e  n e x t  f r ie n d  o f  a iiiinQ i, th e  c l ie n t  w lio  in s tra e ts  

t lie  s o l ic i t o r  a n d  w h o  i;-; l ia b le  to  p a y  liim  t lio  c o s ts  is tiae n e s t  fr ie n d  a n d  n o t  t lie  

m in o r .

The lien of :i solicitor is a lien auainst his ov/n client. As against tliird paTtie.s he 
doe? uot possess li^'lits iiiglier tiian Ins o"R-n client possesses ;

tSmilh V. (Jliicliester/ ’̂̂ r e fe r r e d  to .

'Wlser-e a f t e r  a  c h a n g e  o f  th e  n e x t  fr ie n d  o f  a mini:a- th e  n e w ly  a p p o in te d  n e s t  fr ie n d  

a p p o in ts  h is  o'R 'n  s o l ic i to r  th e  .so lic ito r  a p p o in te d  b y  th e  o ld  n e x t  f r i e n d i s  b o u n d  t o  

h a n d  o v e r  th e  d oen m en t;s , e t c . ,  t o  th e  n e w  n e s t  fr ie n d  o r  liis  s o lic ito r .

A p p e a l Itoiii an order of Som jee, J. made in clianibeis 
(Maicli 17, 1938) on an application in Suit No. 1950 of 1935.

Solicitor's Jien.

Tlie material facts are stated in tlie judgment of the 
Cliief Justice.

M. C. Seialvad, Advocate Ueneral, fox tlie appellants.
T". F, Tamjmewalu; for the respondents.

B e a u m o n t C. J. This is an appeal against an order made 
by Mr. Justice Somjee in chambers by which he directed the 
present appellants., who are attorneys of this Comtj to hand 
over to the present attorneys for the plaintiff in a suit, to 
which I will refer in a moment, certain documents without 
prejudice and subject to the lien, if any, which the appellants 
may have against the minor plaintiff for their costs. The 
circumstances in which the order was made are these. There

■•■ 0 . C. J. Appeal No. 17 of 1938 ; on an application in Suit No. 1950 of 1935.
(1842) 2 Dr. & War. 393.



^  is a suit pending in tliis Court.by a minor, Hiracliand Gangji, 
jffiAVEEF & Co- iix •\\iiicli lie claims to be tke adopted son of one Clangji 

hirachakd Sojp^l and lie aslvs for partition of the joint family jjroperty. 
In that suit one Kanji Velji was next friend for the minor 

Bemmoiif c. j. p|qj‘|-̂ tiff. Originally he employed as his attorneys Messrs.
Smctharii. Byrne & Lambert. In the course of the suit the 
plaintii! through his next friend Kanji Velji arrived at terms 
oi compromise, and in order to carry out the terms of the 
compromise, and I suppose, to get them recorded by  the 
Court, Kanji Velji changed his solicitors and went to the 
present iippellants. Messrs. Jhavery & Co. Eventually 
the documents relating to the matter were handed over to 
the present appellants by Messrs. Smetham, Byrne &

' Lambert. On February 1, 1938, an order was made dis­
missing Kanji Veiji from the position of next friend of the 
minor plaintiff, and appointing one Kanji Lalji to  be next 
friend in his place. Shortly after that Kanji Lalji appointed 
Messrs. Rustomji & Ginwaia to act as his solicitors in place 
of Jhavery & Co., and he requested Jhavery & Co. to hand 
over the deeds and documents in their possession to Rustomji 
k  Ginwala, and the former next friend Kanji Velji concurred 
in that request. Messrs. Jliavery & Go. refused to haiad over 
the flocuinents miless they were paid the costs due to them in 
relation to this suit. Thereupon a summons was taken out 
on which the order under appeal was made, that order, as 
I have said, being in effect that Jhavery & Co. should hand 
over the documents to Rustomji & Ginwala vdthout prejudice 
to their lien after the hearing of the suit. No doubt there is 
force in the contention that in point of fact the order does 
prejudice the lien of the present appellants, because at the 
moment tliey nia.y be able to prevent the suit from being 
proceeded with by withholding the documents, and in that 
way they may be able to compel the parties interested to 
pay them. To be in a position to exert pressure of that sort 
is one of the advantages conferred by a solicitors’ lien. The
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caiestion tlierefore is wliethei Messrs. Jbavery & Co. have got
a lien, and if so, wlietlier tliej^can enforce tia.t lien against & Oc'.
tlie present next friend of tlie minor and Ms solicitors, to htoachasd 

^  Gakgji .
wlioiii the}' liave been ordered to hand over the dociunents» —

, , , ■  I -  1 Br-amnont Q.
Now 111 m y opinioD it is clear that the chent who nistructed 
JhaYeiy & Co. was the next, fiiend Kanji Velji, and not the 
niiiior. It is to the next friend, and not to the minor, that 
a solicitor looks for his costs, and the next friend is liable to 
pay those costs. It inav be that in a proper case the solicitor 
ultimately caai get the costs out of the minor’s estate, but 
the next friend is tlie person directly liable to the solicitor.
It is, I  thii3.lv. clear that Jhaveiy & Co. had and have a lien 
enforceable against Kanji Velji. But a solicitor’s lien is 
a lien against his client, and as against third parties he has 
no higher right than the chent possesses. As an ilhistratioii 
of that I may refer to the case of Smith v. Chichester, w h e r e  
it was held the mortgagee being entitled to the title-deeds of 
the mortgaged property, the mortgagor’s solicitors, who had 
a lien on the deeds as against the mortgagor, could not resist 
an order directing them to hand over the deeds to the mort­
gagee. Now here Ivanji Yelji having been removed from the 
position of next friend, the Court could undoubtedly direct 
him to  hand over the documents relating to the suit to the 
new next friend, and there would be no answer to an applica- 
tion for such an order. If that is so, the appeal must fail, 
since the appellants are in no better position than their client 
Kanji Velji, and cannot resist an order to-hand over the 
documents to the new next friend or to his solicitors on his 
behalf. The learned Advocate General has tried to escape 
from tliat position by contending that the real client of both 
sets of solicitors s the minor, and therefore it s against the 
minor that the lien exists, and there is no question of any 
third party demanding the documents. But, in my opinion.

(1842) 2 Dr. & War. 393.



that is not tlie correct legal position. I tliiiili tJie ciieiit of 
Jhaveey & Co. the solicitors is the next friend, and as the old next friend 

HiEAai.o’i> cannot resist an order to hand the docmnentF,' over to the 
new next’ friend, the old next, friend’s solicitors, that is, the 

Sfommvt c . J. appellants, are in no better position. I thnilv; therefore the 
order made by the learned Judge was' right. The appeal 
must be dismissed Avitli costs.

ILiNGA'EKAR J. I agree.
Attornej'S for appellants : Messrs. Jliamry c& Co. 
Attorneys for respoiidents : Messrs. Rustoniji d  Ginivala.

Appeal clismAssed.

K . K . A„
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PRIVY COUNCIL.

THE OOMMISSIONER OF INCOME-TAX, BOMBAY PRESIDENOY AND 
June 16 ADEN, ArPELL.iKT v. CHUNILAL B. AIEHTA, E esp on d eh t.

[On Appeal irom ttie High Coiirt at Bombay]

Income-lax Act (X I  of 1922), s. i  as amended by Act X X V II  o f 1923— GoMracts by 
i m r c l u m t  in British India for 2y u r e h a s e ,  and sale of goods in foreign marheis— No 
delivery ial'cil and fr o f  i t s  'iiot brought into British India,—Place tvhere profits a r i s e ,  or 
accrue.

Profits from contracts for purchase and saie of commodities in foreign markets, 
^Tllere no delivery is taken and the profits are not brougbt into British India, are not 
profits ’Vfliicli arise or accrue in 'British India though directions for the purchase and 
sale are given from a place in British. India.

Decree of the High Court reported in 50 Boui. 710, affirmed.

Income-tax Commissioner v, Shcmj, Wallme di Sulley v. Aftomey-Oenercd/^^
Erichscn v. Lust,̂ '̂> Board of Revenue, Madras v. Bamanadhan Glictty,̂ '̂' Aurangabad

*Prescnt: Lord Thankerton, Lord Romer, Sir Lancelot Sanderson, Sir Shadi Lai 
and Sir George Rankin.

‘1’ (1932) L. R. 59 I. A. 206, s. c. 59 Cal. 1343.
'2' (1860) 5 H. & N. 711 at p. 717, s. c. 157 E. R . 1364.

(1881) 8 Q. B. D. 414.
(1919) 43 Mad. 75, s. c . 1 I. T. C. 37.


