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Fivvhtdiil lu-^olvency Act {¥• of 1920), as. o, 7J— Btvisional a-jrpikaimn— SccdrUy for 
t:oBts—■lithct'eM jiivisdidion. of High Cov,r', to mahe order for-—Proceiurc.— Gicil 
Pmcediu-e CoJe {Act V of 190S) 113, 151, O. X X V , r. 1, and 0 . X L I,
r, 10.

-■Vn jippliyation in revision A‘.-a,s made to the High Court undei's. 73 o f  the Pvoviaeia,!
Insolvency Act, 1020, against an order made by tlie Assistant pJudge of Poona.
Peadiug tlie revisioiial application, the applicant (origiual opptment) applied for 
security foj' costs! against the original petitioner on the allegatioji that the petitioner 
%vr.s not re-sidiBg in British India and had not any imiuovable property in Bi’itisli 
India. A  preliiQinary objection v̂as taken that the application vvas in.competeiit as 
there -was no provision in the Civil Procedure Code, 1908, under ^hich security for 
C'o.̂ ts could be asked or granted against tho petitiorier in a re%isionai ax>plication.

Held, ovemiling the preliminary objection, that although there wa.s no provision 
in the. Civil Procedure Code, 190S, which specially empowered the High Court in 
2'cvisionai application to e:iercise the same powers as the Court o f origiQal fivil 
iHvisdiction under O. X X Y , r. 1, or as an appellate Court under 0 . X L I, r. 10, 
is was competent for the High Court to make an order of the na.ture provided in
O. XXV , r. 1 in the exercise of its inlierciit jurisdiction iinder s. 151 o f  the 
Civil Procedure Code, 1908.

Cm L Applic'atioi^ praying tliat opponent may be ordered 
to give security for costs of tlie applicant in Civil Revision 
Application No. 360 of 1937. ■

Application for seciirit}' for costs.
The facts material for tlie purposes of tliis report are 

stated in tlie judgment of Eangneka-r J.
S. Y. Ahhymikcif, for tlie applicant,
P. B. GajeyiclmgadJmr, for the opponent.
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*Givi! Application No, 1056 of 1937.



^  IL iiv G -K E K A E  J. Tliis is a application calliug upon
HiEALii, tlie opponent to sliow cause vdij she slioiild not fiiniish

incurred by tiie applicant in the 
c?S a« lower Coni’ts as well as the costs likely to be incurred 

ill tlie Iligli Court. Mr. Gaiendragadkar on behalf of the 
opponent has taken a preliminary objection. To under­
stand the natin’e of the objection, certain fact.s have to 
!)? sta.ted,

A firm of the name of Nawalnial I'va.stnrcliaaid and it.̂  
two partnc‘rs Avere adjudicated insolvents inidei‘ tlie 
Provincial Insolvency Act on September S, 1934. Tlie 
applicant was . appointed receiver of the estate of the 
insoh'entH. He applied to the Court for leave to sel] 
a. lion&t* tteloiigiiig to one of- tlie partners. Tiiis ripplication 
was opposed Ijy the op]3 onent on the groiinel that the house- 
was the partner's private propei-ty. In those proceedings 
the C’oiiri: made an order b} consent that the house lie 
sold b> the receiver and the qnestion as to whom the house 
belonged sboidd be reserved. Tliereafter the opponent 
filed a petition in insolvency for an adjudication order 
against the same pai'tner as the alleged owne.r of another 
firm. It was contended by the receiver that as the said 
partner had ah'eady been adjudicated aji insolvent, the 
second application \vas incompetent. The Insolvency 
Judge rejected the contention. In appeal from “that order, 
the Assistant Judge of Poona held that the application 
I’l'as not competeJit and dismissed it. From that order 
of dismissal the opponent applied to this Court in revision 
under s. 75 of the Provinciallnsolvencv Act. The revisionalHi*
application has been admitted and is pending.

The receiver now by this application applies for security 
for costs against the opponent on the allegation that the 
opponent is not residuig in British India and has not any 
immoveable property in British India. The application is 
made under the provisions of 0. X X V , r. 1, Civil Procedure 
Code, 1908,
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Ml*. Clajendragadkar contends that the application is 
incompetent as there is no provision in the Ci"^! Procedure 
Code under which security for costs can be asked or granted 
against the petitioner in a revisionai application.

The question thus raised is certainly an interesting one? &mgiiei-arJ. 
and it must be admitted that there is no specific provision 
either in the Provincial Insolvency Act or the Civil 
Procedure Code on which the finger can be placed to  
support an application of the kind now made. It is not 
disputed that there is no specific rule which provides for 
an order of security for costs in regard to revisionai 
applications made under s. 115 of the Civil Procedure Code.
Order XXV, r. 1, Civil Procedure Code, undoubtedly 
provides for such an order being “made in proper cases 
in any suit. Order XLI, r. 10. Civil Procedm'e Code, 
makes a provision to the same effect in regard to appeals.
But there is no provision whereby an order of this nature 
can be made in regard to  revisionai applications under the 
revisionai jurisdiction under s. 115 of the Civil Procedure 
Code.

It is, however, argued on behalf of the applicant by 
Mr. A])hyankar that an order of this nature can be made 
by this Com t under s. 5 read with s. 7o of the Provincial 
Insolvency Act. The revisionai application, to  which 
I  have referred, is made under s. 75, wliich provides that 
the High Court, for the purpose of satisfying itself that an 
order made in any appeal decided by  the District Court 
was according to law, may call for the case and pass such 
order "with respect thereto as it thinks fit. This revisionai 
jurisdiction clearly goes beyond the somewhat narrow 
limits of s. 115 of the Civil Procediu:e Code. Section 5, 
sub-s. (i)  of the Provincial Insolvency A ct provides as 
follow s:

“  (1) Subject to the provisions of this Act, the Court, in. regard to proceedings 
under the Act, shall have the same po-wers and shall follow the same procedure as it 
has and folloTv's in the exercise of original ciyil jurisdiction.”
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“  (2) Subject as aforesaid, Higli Courts and District Courts, in regard to proceedings 
under this Act in Courts subordinate to tljem, sliall liave the same powers and 
Klial! follow tlio same procedure as they respectively have and follow in regard to 
civil suits.”

Mr, Al)liyaiikar, therefore, argues that under snb-s. (1) 
of s. 5 the High Court has the same powers and has to 
follow the same procedure as the High Coiiit has and 
follows in the exercise of oiiginal civil jurisdiction.

It seems to me difficult to accept this view of the matter. 
If the argument is sound, then it is clear that there was not 
the slightest necessity for enacting sub-s. (2), and that sub­
section would be clearly redundant. A well known principle 
of construction is to avoid imputing to the Legislature 
the offence of xedmidaiicy, and the Goui’t must, therefore, 
coiistnie s. 5 and tlie two clauses therein on the terms 
contained therein. Reading sub-s. (1) carefully, and in 
particular having regard to the words “ in the exercise of 
original civil jurisdiction, ” it seems to me that that sub­
section provides that the Insolvency Court in regard to all 
proceedings in that Com't has the same powers and has 
to follow the same procedure as an ordinary ci'̂ nl Court in 
the exercise of its original civil jmisdiction. It is beyond 
question that as District Courts in this Presidency are 
constituted, the same Coiut is capable of having two 
jurisdictions, (1) original jurisdiction in ordinary civil 
suits, and (2) insolvency jurisdiction under the Provincial 
Insolvency A c t ; and the word Court in sub-s. (I) 
means, and must mean, the Court exercising the insolvency 
jurisdiction, and the word “  it ”  in that sub-section means the 
same Court in the exercise of its original civil jurisdiction. 
Having provided for the powers and the procedure to be 
followed by the Insolvency Court by sub-s. (I), the 
Legislature then turned its attention to the position in the 
High Courts and the District ’Courts ; and sub-s. (2) says
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tliat tile Higli Coiu’ts and tlie District Coiii*ts, in. proceed­
ings under the Pro-v^ncial Insolvency Act, sliall liave tlie
same powers and shall follow tlie same procedure as they 
respectively have and follow in regard to civil suits. The 
difierence in describing what procedio’e is to be followed 
and what powers are to be enjoyed is not without 
significance. As I have pointed out, iinder sub-s. i l )  it 
is in the esercise of original civil jnrisdictioiij ”  and under 
sub-s. {2) it is “  in regard to civil suits’ ". ‘It seems to 
me the word “ Court "  in siib-s. (2) must mean something 
different from a High Court or a District Court, and 
sub-s. {2) merely confers upon the High Courts and the 
District Courts the same powers, and they have to  follow 
the same procechue, as they respectively have and follow 
in regard to civil suits under the Civil Procedure Code, 
If this construction is right, it must follow that the present 
application is incompetent, for the proceeding in question 
being under s. 75 of the Provincial Insolvency Act, namely, 
a revisional application, the High Com*t has the same 
powers and must follow the same procedure as it has and 
follows in regard to revisional applications in civil suits 
mider the Civil Procedure Code. But as already observed  ̂
there is no p^o^nsion in. the Civil Procedure Code which 
specifically empowers the High Court in revisional 
applications to exercise the same powers as the Com't of 
original ci'\dl jiuiscliction has under 0, XXV, r. 1, or , as 
an Appeal Court has under O. X L I, r, 10.

The result certainly is startlmg. Wiereas the defendant 
in an ordinary civil srJt, or the respondent in an appeal, 
and under the provisions of 0 . X L II, the respondent even 
in a second appeal, can obtain sufficient protection against 
either the plaintiff in a suit or the appellant in an appeal 
respectively, if he is not a resident in British India and is 
not possessed of immoveable property in British India, 
no such protection is available to  a petitioner in a revisional 
application, whether under the Civil Procedure Code or
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i'J38 imdei tlie Provincial Insolvency A ct; and tliis seems to 
me to be .soniewliat anomalous. It is well known tliat 
the Code of Civil Procedure is not eslianstive. Tiie 
Legislature could not be expected to provide for every 
order wliicli may be necessary in tlie interests of justice 
or to prevent abuse of tlie process of tlie Coiu’t, or for the 
proper administration of real and. substantial justice by 
the Coints, and it is for this purpose that s. 151 is enacted. 
It is true, as Mr. Gnajendragadkar sa.ys, that the. powers 
mider s. lo l liave to be exercised sparingly. I myself 
have said so in more than one case. Where there is a 
specific provision of law. or a specific procedure pro\’ided, 
h'V law, which has not been followed b}̂  a party, or of 
which advantage has not been taken liv a party, the Court 
will certainly hesitate before exercising its inherent 
jurisdiction. But on the fact,f of this case, Avhicli ai'e not 
in dispute. I caiuiot see why the Court cannot proceed, 
under s. 151. I must, tlierefore, hold that it is competent 
to this Court to make an order of the nature provided in 
0. XXY,r. 1.

The result is, that tlie preliminarj' objection must be 
overruled.

On the merits there is no defence. That being so, the 
rule must be made absolute. The papers in the civil 
application must be returned to the lower Coui't, with a 
direction that it should call upon the opponent to furnisli 
proper security. As to what that secm'ity should be, is 
a question entirely for tlie lower Coiu't. Two weeks’ time 
should be given to the opponent to comply witli the Court’s, 
order when made.

Costs will be costs in the revisional application.

Rule made absolute.

J G. R,


