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Befare My, Justive Divatia,

BEAMCHANDRA COVIND UNAVNE (omuzian. Somivnawt No. 2), Avvriiany o,

LANMAKN BAVLERAM RONGHE (onomman Pragvrisr), Risroxu:

ner ¥
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fonerad Cluarses et (X of 1807), . 8—=Decree direciing deposii to be wmade within
Tifteen days from dete aof decree—INficen duys would meon fiftcen elear daps— Dite
¥ o be eacluded i cormpuding por

iod—Ludian Liwilelion det ({5 of 2998},

The plaint house belonged to two brothers (defendants Woe. 1 and 2). In 1034,
defendant 2o, 1 sold his undivided half share in the house to plaintiff,  The plaintif
gued tor partition. A cousent decree was passed on January 23, 1936, under which
defendant No, 2 was divected to deposit Rs. 200 in Court * within fifteen days ™ from
the date of the deeree and thereupon the plaintiff was to pass o sale deed of the
property to defendant No, 2 and then recover the amount deposited in Cowrt ; tha
if defendant No. 2 failed to pay Rs. 200 within {ifteen days as ordered, the plaintiff
was at libeity to recover possession of half of the property by equitable pariition,
The defendant No. 2 depozited Rs, 200 on February 7, 10358, Both the lower Courta
Leld that the deposit was not made within fiftcen days as directed by the decree and
allowed the plaintiff fo proceed to execute the decree.

On appeal to the High Conrt:

Helid, that the expression ** fifteen days > would mean &fteen clear days, that is,
the date on which the ovder was made was to be excinded, and therefore the deposit
made on February 7, 1936, was within time,

SEconp APPEAL against the decision of T. . Waterfield,
Agsistont Judge at Poona, confirming the decree passed
by N. V. Ransubhe, Subordinate Judge at Bavamati.

SR e

Execution proceedings.

In 1985, the plaintiff filed a suit againsgt both the brothers
to recover b‘}’ partition the half share sold to him by Laxman
{defendant No. 1}. On January 28, 1836, & consent decree
was passed between the parties the terms of which were as
follows :— : '

“ Defendant 'NO. 2 do pay in Court Rs. 200, within {ftcen days from this day.

Plaintitl do execute a sale deed in favour of defendant No. 2 in respect of the

property in suit and then should take Rs. 200 from the Court. At the costs of '
defendant No, 2 the sale deed should be executed.

*Second Appeal No. 403 of 1836,
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The Subordinate Judge overruling defendant No. 2%s
contention allowed execution to pr{,cned His reasons were
as follows :— .

“ Section & of the Limitation Act does not apply to the execution proceedings.

In view of the words ‘ from to-day ’ in ny order the fifteen days would complete
on tth of Febiuary and not on the 7th mstant In the abszence of those words the
first day of decision would have been excluded {rom computition as suggested by the
learned pleader of the applicant, To exciude that day of decision weould be nob
carrying out the spitit and intention of the ovder.”

On appeal, the District Judge dismissed the appeal
sumraarily, stating his reasons as follows :—

* With regard to the first ground, the argument 6f the learned pleader for appellant
js that in computing the fiftcen days, the first day, namely, the day cn which the order
was pasgsed, must be excluded,  Thir is the vital point.  For, if this date be excluded,
then the th of February clearly falls within iftcen days hiom the& 3rd of Jaunuary.
If it is not to be exciuded, then the Hth of February is the 16th dey and so beyond
time., In support of bis argmments the learncd pleader for the appellant quotes

12 of the Indizn ¥ hnjtation Act, under which in computing the period of limitation
forany suit or appeal or application, the day from which such peried is to be
reckoned is to be excluded. However, the payment of Rs. 200 according to the
Court’s arder is an aet not 2 suit or appeal or application.  £o, it is clear that s, §2

of the Indian Limitation Act does not divectly apply. Thesame remark applies to
5.9 of the Ceneral Clauses Act of 1827, which has application to Acts of the
Governor Ceneral in Council or Regulations,
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ilteen days is nob a period

laid down by Inw inosuch e
could just us welt have fixed a period of 18 deys as of 15. The words * withiy
15 dage ’ meau nothing but “ less than 15 days’ or, ab any vate, “not more thay
15 days ™ and reckoning from the day on which the order was passed, the Tih of
February is the 15ih day.

I am therefore inclined to think that it would 1ot be justifiable to exclude ihe
23rd of January from the period of 15 days preseribed by the lower Court, without
a very definite ruling wpon the point. X therefore decline to m’cufew with the srder
of the lower Court and swmnmarily dismiss the appeal.”

Defendant No. 2 appealed to the High Court.
J. G. Rele, tor the appellant.

V. D. Limaye, for the respondent.

- Drvaiia J. This is an appeal by defendant No. 2 against
a decree directing that the sanount deposited by him should
not be accepted and that the decree should be executed as
if default had taken place in the deposit of the amount. The
decree passed against the &ppe]hm divected that the
defendant should deposit Rs. 200 in Court within fifteen days

from that day, 1.e. January 23, 1986, that the plaintiff should
pass a sale-deed of the suit property to the defendant and
then recover the amount deposited in Court, and that if
the defendant failed to pay Bs. 200 within fiftecn days as
ordered, the plaintiff was at liberty to recover possession of
balf of the property from the defendant upon an equitable
partition. The defendant deposited Rs. 200 on February 7,
1936, but the trial Court held that the deposit was not made
within fifteen days as directed but that it was made on the
sixteenth day, and that therefore it wag 1ot made in time
and the decree was to be executed on the basis that the
deposit was not made. There was an application by the
defendant to extend the time by one day, but the learned
Judge was of opinion that 5. 5 of the Indian Limitation Act
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v as this was not & case of
@ provision in o statute or ic iz ted to the Hmitation of suits,
and he was of opinion that the fust day of the order, viz.
January 285, showld be included within the period of fifteen
days, and thevefore, the fifteen days would cxpire on
February 6. With regard to the prayer about extension of
time the learned appellate Judge thought it was entirely
within the discretion of the trial Couwrt and he was not
prepared to disturb the order based on such discretion.

t is contended bere on behalt of the appellant that the
ower Courts were wrong in holding that the deposit was not
made within time, and T am of opinion that that contention
is carrect.  The material words in the decree are that the
defendant was to pay Rs. 200 “ within fifteen days from
"rhiq day.””  Now it is clear that if these words occurred in
2 statute, the first day would be excluded, and the fifteenth
zhy W 01».1{1 expire on Felruary 7. 1t 1s enacted in s 9 of the
General Clauses Act of 1897 that in any Act of the Governor
General in Couneil or Regulation it shall be sufficient for the
purpose of excluding the fivst in a series of days or any other
period of time to use the word * from 7, and, for the purpose
of mecluding the lest in 2 geries of days or any other period
of time to use the word “to”. Thus the word “drom *
exchudes the first day in a series of days. So that the days
mentioned would be clear days, It is true that s. 9 would
not apply here in terms as the words cccur not in a statute
but in an order of the Court, but it is desirable for the sake
of uniformity that the same interpretation should be given to
an expression occurring in a judicial order as would be given
to it in a statute, and I think, therefore, the expressmn
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“ fiteen days 7 would mean fifteen clear days, and that the
date of maling the srder should be excluded.

The ler uuzd trial Judge who made the order savs that he
intended $hot the fifteenth day should expire on the 6t
Whatever n;]gh‘b have been the intention of the learned Judge,
it is to be made out frem the expression he has used, and it is
the meaning of the expression and not bis intention that is
matberial.

e

The ovder of the lower appeliate Court is, therefore,
reversed, and the darkhast filed by the plaintifl on the basis
that the amount has not been paid in thee is dismissed.  The
appellant is at liberty to file a darkhast for mqumno the
plaintiff to pass a sale-deed on the basis that the deposit wag
made in time. The appenl is allowed with costs in this Court
and in the lower appellate Court.

Appedl allowed.

I. G. B.

APPELLATE CIVIL.

Before Br. Justice Divatia,

KERISHNA HUKUMCHAND GUJAR (ORIGINAL JUDGMENT-DEBTOR), APPBLLANT
v. MADHAV DATTATRAYA KIRPEKAR (Ow16INAL DECREE-HOLDLR),
REespoNDENTH

Indian Regisiration Act (X VI of 1008), «. 17 (2) (vi)}—Money suil—Property atiached
“before J’mﬂymrﬂn[—U'ndermkéwg by drferdant not lo dispose of altieched property——
Deerea—Charge on preperty for decretel amount—-Bxvcution—~If decree requires
regisiration,

In a wmoney suit certain immoveable property of a defendant was the subjecte
matter of an attechment proveading at one stage, and was subsequently the subject.
matter of an undertaking by the defendant not to dispose of the property till the suig
was decided.  Ultimately a consent decree was passed providing for o charge on that
property for the decretal amount. In exccution procecdings following the decres

*Second Appeal No. 680 of 1936 {with Second Appeal No. 681 of 1936).



