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Before Air. Juslic" Divatia.

lir.18 EAMCHA'iSiDIlA G0¥I15"D UNAVNE (onif,;i?;/a, B'f,1''k:ni>akt No. 2), A'Pi’EU.AS’r u,
Jminai-ij 1$ LaXMAK ^AVLERAM KONGHE (oeigi.n’ a l  pLAi^'riFi'), Respojiijekx.*

General Clauses Act (X  of 1807), s. 9— Decree dircctinn deposU to be wade within
Jiflren days from data of decree— Fificen days ■iwuld vieanjiflcen dear days—Dutt 
c f  order to 5c exchidcd in carnpulhg period— ImUrr.i Lmila'don Act i lX  o f lOOS], 
-■!. 12.

'Kie pliiiiit house belonged to t\T;o brothers (dcfcnda,nts N op. 1 and 2). In 1034̂  
deftiidatit No. 1 sold his undivided lialf share in the house to piaiiitii^. The pUiintig 
sued for partition. A consent decree was pas-spd on January 23, 193G, iimler ■'.vhich 
defenda.nt No. 2 wssa dii’eoted to deposit Ila. iOO in Court “  \vitS\in lifteen days ”  from 
the date of tbe decrec and tlicreupon the plaintiff waa to pass a sale deed of the 
property to dcfeudant No. 2 ami then rciiovei’ the amount deijosited ia Court; that 
if defeiukint No. 2 failed to pay lis. 200 within Mftceii days as ordered, tlie plaiutili 
was at liberty to recover po-ssetaion of half of the property by equitable pariitlon. 
Tlie defendant No. 2 deposited Rs. 200 on. February 7, 1938. Both the lower Courts 
held that tVie deposit was not made Vvitliin fifteen days aa directed by the decree aud 
allo-wed the plaintit! to proceed to execute the decruc.

On appeal to the High Coi.irt;

Beld, that the expression “  lifteen days ”  i\'Ou]d mean fifteen clear days, tliafc iŝ  
the date on uhich the order was made was to be excluded, and thereforo the deposit 
ffiade on February 7, 1938, was within tiioe.

Second A ppeal against tlie decision of T. E . WaterfieW, 
Assistant Judge at Poona, eonfirmhig tlie decree passed 
"by N. Y . Eaiisiiblie, Subordinate kludge at Baraiiiati.

Execution proceedings.
In 1935, the plaintiff filed a suit agaiiiBt ’botli tlie bi'otlieis 

to recover by partition tlie lialf slia.re sold to liiiii by Laxnian 
(defendant No. I). On January 28, 1936, a consent decree 
■was passed between the pa.ities the terms of wliick were as 
follows

“  Defendant No. 2 do pay in Court Rs. 200. vvdthin fifteen day.'s from fclris day.
PlaintitT do execute a sale deed in favour of defendant No. 2 in respect o f the 

property in suit aud then should take Ks. 200 from the Court. At tUo eosts of 
defendant No. 2 the sale deed ehould be executed.

*Seeond Appeal No. of 1936.
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In case plaintiff do not eseeute the sa.le deed defendant 2\o. 2 slioiild get ifc c-SDeiited 
ai his cost.

In  care defendiuit K o, 2 dovs Bot p.̂ -.j tlie amount within the period ih:ud, pliuiitia.' 
do get <'quitab!e piiititisjn oi‘ tl:e property it; fu it efk-ttt'd and do take pa,-:3 efsion o f  
Lalf tiie- c^hare fjon ; dtfeadsuit K o, 2 iis vcv tila'as’i made in ihe piaiat.”

On Febrii,£ivy '7, dtlcndjint No. 2 dei^o>;itccl Ep. 200 
into Court. T l i e  pioiirtifc re liiH e d  to r e c o A 'e r  a m o i m t  

froBi the Ccnit and instead prcceedtd to ripply for po?se;?=̂ ioi] 
of lialf tlie suit property on tJie gioiiRd tliat tlie defencbiit 
liE.d failed to pn,y Eb, 200 in time.

Defendant N o, 2 contended tliat if in .tlie opiiiioii of tlie 
Court tlie tiijie expired on February 6, 1936, on€̂  ̂ day ’s clcjiay 
siioiild be coiidoiied.

Tlie Siib'ordiiiate Judge overruling defendant No. 2’s 
contention'allowed execution to proceed. His reasons were 
as follows ■

“  Section 5 of tlio Limitation A ct does not apply to tbe execution proceedings. 
In view o f the words ‘ from to-day ’ in order the fifteen days \ratdd complete 
on 6th of February and not on the 7th in&tant. In the absence o f  those words tlie 
first day of decision would have been excluded from computation as suggested by the 
learned pleader o f the applicant. To exclude that day o f  decision would be nofc 
carrying out the spiiit and intention o f the order,”

On appeal, tlie District Judge dismissed tlie appeal 
sumnia-Tily, stating Lis reasons as follows

“  With regard to the first ground, the argument o f the learned pleader for appellant 
is that in cojnpiiting the fifteen days, the first daj', namely, tie  day cn which the order 

passed, must he excluded. This is the vital point. For, if this date be excluded, 
then the 7th o f  February clearly falls vdthin I'-ftceu days fiom the^23rd o f January, 
I f  it is not to he cxcrudcd, llitn tlie 7th c f  Febiuary is the 16th day and so beyond 
time. In support o f bis arguments the learned pleader fcr the appellant quotes
8. 12 o f  the Indian lim itation Act, under isbich in computing the period o f  iiraitatian 
for any suit or appeal or application, the day from which, such period is to be 
reckoned is to be ext-ludcd. Hov.•e ’̂c ■̂5 the payment of Rs. 2t)0 according to the 
Com-t’s order is an act not a suit or appeal or application. So, it is clear that s. 12 
o f  the Indian 1 .imitation Act does not directly apply. The same remark applies to 
s. 9 o f the General Clauses Act o f  1897, which has appiicatioii to Acts o f  tlie 
Governor General in Council or Regulations.
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Jt is coateiidecl Ity the loamed pl&jicler for appeilant tliat at auy rate the -prijicipie 
o f tijese two sections onglit to apply to the case, hvit I would hesitate to  a,pplv fj,g. 
j r̂ir.ciple. to Biich a case the present. The fixiiig of a certi îa. period -,va,s agaia a 
laatter fci' tbe disci-etioji of the loY;er Court. Fifteen da.y.,; i.s not a period that is 
]aid flo\vn by Ia,v in siicli cases milvta’saliy find the lower Court, if it has so chosen
i.;ould jast as vvvll have fixed a i>criod of IG days as o f  15. The v,-ords ‘ vrithia 
15 dayB ’ mean iiothing but ‘ ioBs than 15 days ’ or, at any rate, ‘ not more tliaii 
15 da;/3 ’ aud reckoning fror.i the day on v.'hieh the orcler -VTas passed, the 7tii of 
February is the 1.6th day.

I  'am thercfoi'P inclined to think that it would uot be Justiaable to exclude the 
23rd o f January from the period of lf> days prescribed by the lower Court, witkoGt 
a Tery definite ruling upon the xioint. I  therefore decline to interfere m th the order 
of the lo-vver Court and summarily dismiss the appeal.”

Defendant Ko. 2 appealed to tlie Higli Court.
J. G. Rele, for tlie appellant.

7 , D. Limaye  ̂ for the I'espoiident.

D i v a t i a  J. This is an a.pi>ea.l b}'- defendant Ko. 2 against 
A decree directing that the amount deposited by  him should 
not be accepted and that the decree should be executed as 
if default had taken place in the deposit of the amount. The 
decree passed against the appellant directed that the 
defendant slionld deposit Ks. 200 in'Court within iifteen days 
from that daj-, i.e. Jamiaiy 23, 1936, that the plaintiff should 
pass a sale-deed of the suit property to the defendant and 
then recover the amoiiiit deposited in Court, and that if 
the defendant failed to pa.y Es. 200 within fifteen days as 
ordered, the plaintifi; was afc liberty to recover possession of 
half of the property from the defendant upon an equitable 
partition. The defendant deposited Rs. 200 on I ’ebmary 7, 
1936, blit the trial Court held that the deposit was not made 
witliin fifteen days as directed but that it was made on the 
sixteenth day, and that therefore it was not made in time 
and the decree was to be executed on the basis that the 
deposit was not made. TLere was an application by the 
defendant to extend the time by one day, but the learned 
Judge was of opinion that s. 5 of the Indian Limitation Act
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ilid not ajiply to execution prore'(H]i]i;4 ': anti, tlierefore lie liad
iio power to extent] tlie tiaie.

On ap])eal tlie JiKjgc Itas C‘onii,i:iaeL[ tiiat decisioB
f>ji tlie g'5'oryid tiiat s. l!2 of t*io Tiiiliaii liiTiitstioii A ct and

9  of trie Claû ic;-' .Act. 'wliicli were iiiroked on beiiaif
of tiie ap]iella.]it, did a.cit t̂pply as tiiis was not a. ease of
ii pro'\'isioii iii a statute or rela,ted to tlie iiinitatio,n. of suits, 
and lie was of opiiiioii that tlie iii'st day of tlie order, viz. 
Jamiaiy 2S, sl̂ oiild lie included witliin tlie xieiiod of fifteen 
da>ys, and therefore, tJie fifteen days would expire on 
Feijniary 6 . With regard to the prayer about exten,sioB of 
time the learned appellate Judge thought it was entirely 
with 171 the discretion of the trial Court and he was not 
prepared to distiu’h the oj’der based on such discretion.

It is contended here on behalf of the appellant that the 
lower Courts were WTOiig in holding that the deposit was not 
made within tii.ne, and' I am of opi,nion that that contention 
is correct. The material words in the decree are that the 
defendant was to pay B,f3 . 2 0 0  “ within fifteen days from 
this day.'* it is clear that if these words occurred in
a statute, the first day would be excluded, and the fifteenth 
day would exĵ ire on February 7. It is enacted in s. 9 of the 
0-eiieral Clauses Act of 1897 that in any Act of the Governor 
General in Council or Regulation it shall be siifEcient for the 
purpose of excluding the iii’st in a series of days or any other 
period of time to use the wwd from and. for the purpose 
of including the last in a series of days or any other period 
of time to use the word to Thus the word "■iroiii 
excludes the first day in a series of days. So that the days 
mentioned would be clear days. It is true that s. 9 would 
not apply here in terms as the Vvords occur not in a statute 
but in an order of the Gouit, but it is desirable for tbe sake 
of uniformity that the same interpretation should be given to 
an expression oeem?ring in a judicial order as would be given 
to it in a statute, and I think, thereforej the expression
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1938 fifteen days ” AYonld mean fifteen clear days, and that tbe 
date of maĴ iiig tlie order should be excluded.

The learned trial Judge who made the order say.? that he 
intended that the tii'teŝ nth day should expire on the Cth. 
Wiatever iiiight Lave been the intention of tlie learned Jiidse, 
it is to be made out from the expression he bas used, and it is 
the meaning of the expression and not his intention, that is 
material

The order of the loiter appellate. Court is, therefore, 
reversed, and tlie darkliast filed by tlie plaintiff on the basis 
that the amount has not been paid in time is dismissed. Tlie 
appellant is at liberty to file a da.rkhast for reqiiiriug the 
plaintiff to pass a sale-deed on the basis that the deposit was 
made in time. The appeal is allov«-'xI v\itli costs in this Court 
and in the lower appellate Coiu:t.

Appeal aUoiDed.

J . G. R .

APPELLATE CIVIL,

1938 
January 2S

Before Mir. Justice Divatia,

KRISHNA HUKTTMCHAWD GU.IAR fnRiGi>rAT-JtrnaMENT-DiSBTOB), Appellan'u 
V. MADHAV D ATTATii A Y A  KIRPEICAIi {oxuginal. BEciiEE-HOLDjiii),
R esfondeist.*

jTidimi Regisiration Ad {X V I  o f IDOS), .<t. 17 (2) (vi)— Money suit— Property atiackcd 
bf/ore ^ u ir jm e .v .l— Undertaking by dr-fb’Hdant, 7iof lo dispone o f attached prope.rly— 
Dccree— Charge on prc^erty for decrctal amount.—ISxixulion— I f  decrcc requireB 
regL<ilralion.

In a money suit c-ertain immoveable property of a defendant was tho subject- 
matter of an attaf'hrnent prof:eei!ing at one stage, and was aubseqiiently the siib je,ct- 
matter of an undei'taliing by the defendant not to dispose of tiû  property tili the suit< 
•na.s dwided- IJJtiniately a cons^eiit decrce was pas.sed providing for a ciiarge on that 
property for the dec-retal amount. In execution proceeding:? following tlie decree 

•Second Appeal No, 680 of 1936 (with Second Appeal No. 681 of 1936).


