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the defendants, for‘if they had not, they might have been
met with the plea that their title had really never been
denied. Thev were, however, not bound to wait indefinitely

after the defendants’ attorneys’ letter of July 27, 1933.
The suit was filed m Augost, 1933, and is not therefore
out of time.

On both these grounds I am of opinion that this appeal
should be allowed, and the suit remanded for hearing on
the other issues.

s

Attorners for appellants : Messrs, Thafie & Co.
Attorners for respondents : Messes, Crawford, Bapley & Co.

Appeal allowed and suit remanded.
N, E. A.

APPELLATE CIVIL.

Before Mr. Justice Rangnekar.

HARIBHAT ANNAJI PATIL aNp ANOTHRER (ORIGINAL PLAINTIFFS), APPELLANTS
v. NARAYAN HARLI PURWANT anp oOTHERS (ORIGINAL DEFENDANTS),
RESPONUENTS.*

Hindu law—Widow—Surrender of calale in favour of next veversioner— Requisites for

a valid surrendey.

Under Hindu law, in contidering the question whether a snrrender by a widow of
the life estate in favour of the next reversioner is valid or not, the principles that
should guide the Court are these s

(1) that there must be a ceraplete self-eflacement of the surrendering widow with
the intenticn of aeelerating the succession of the next apparent heir; .

() that the surrender must be fona fide and must not ke s mere cloak, the real
obect of which was to divide the estate between the reversionary heir and the
widow ;

(3) that it is the substance of the transaction that has to be considered in
determining the question whether a conveyance operates as r good surrender or not.

Bekari Lal v, Mudho Lol Alir Gyuwel™ and Bhaywal Koer v. Dhonulhdhari
Proshad Singh, 2 referred to.

* Second Appeal No. 34 of 1934,

W (1891) L. R, 19 1. A. 30, 8. c. ® (1919) L. R, 46 1. A. 259, 8. o.
19 Cal, 236. : 47 Cal, 466.

HO-1 LK g 1

1938

VISBVANATH

Banasiay
wn
T MUNTOIPAL

CORFORATION
TOR TR
ity o
Boupay

& J. Wadis J.

1937
Septembher 23



794 INDIAN LAW REPORTS [1838].

vnst the decision of D. D. Nanavati,
ang, confirming the decree passed hy
shordinate Jodge at Tmanar

38
o
A
J

o pos&essiox‘g.
The facts material for the purposes of this repert e
fully stated in the judgment of Rangnekar J.

P. V. Kane, with P. S. Joshi, for the appellants.

4. 6. Desui, for respondents Nog. I and 4 to 10.

RaxoNexar J. This is a second appeal from a decision
of the District Jvdge of Poona, and 1t raises an interesting
question under Hindu law. The facts which gave rise to
the suit may be briefly stated as {follows:

One Tanaji died, possessed of certain properties, leaving
him surviving his widow Janubai and a daughter -Salubai.
Long after his death, Janubai executed a deed (Exhibit
115) which, on the face of it, is called “a deed of
relinquishment of heirship of the moveable and immove-
able property ” left by Tanaji and to which she had
succeeded as his widow, in favour of her daughter Salubai
on October 31, 1917. On May 18, 1926, Salubai exchanged
the lands in suit, which she had obtained under the deed
passed by Janubai, for certain other lands belonging to
the defendants, and the defendants came into possession
of the lands thus exchanged and at the date of the suit
were in possession of the same. These lands are the
subject-matter of the suit, being Survey Nos. 203, 213, 238
and 312. On February 18, 1927, Salubai died, and on
October 10 of the same year Janubai died. On
December 13, 1929, Manaji, Dbhoundu, Bala and Shankar,
claiming to be the reversioners of Tanaji, sold certain lands
to the plaintiffs, including the lands which are the subject-
matter of the suit. On July 12, 1930, the present suit was
iostituted by the plaintiffs to recover possession of the
lands which admittedly are with the defendants. The
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plainriffs’ cose was that ‘rl'w" Dhad hecome owners of these
i e of a sale W their favour by the reversioners
The defence to the sult was
rwqmr"uz» and that the

mder the
-.:;-Xc:-'hzu'z&:e "‘a‘ﬁ'h the lands
nnder the deed, t by this

Jdeed Jonubai sm'rmaez-r&d her estate in favour ut Saiuba,l,
"'vha admittedly was then the next reversioner. It is clear
om these facts that if the surrender was valid, the title
o the defendants would prevail over the title of the
plaintiffs. The trial Comt accepted all the contentions
of the defendants and dismissed the suit. It was found
by that Court that the alleged sale by the reversioners in
favour of the plaintiffis was hollow: that there was no
rongideration for it; and that the defendants had
;sur:.cesshuh' proved that Jammbai swrrendered her whole
ogtate to Salubal and  that the exchange by Salubai
in favour of the defendants was a valid transaction.
In appeal the District Judge held that the sale was not
AQHOV." and that there was consideration for it. Bubt on
the rconstruction of the swrrender deed, Fxhibit 115, he
ached »‘ne seme conclusion ag the trial Court and in the
m%ﬂt disinisged the suit.

The main question_, thevefore, which now falls to be
determined iy, whether the surrender by Janubai in favour
of ber danghter Salubai was a. valid surrender and
constituted Selubsi the owner of the properties surrendered
to ler by her mother Janubai. Mr. Kane, on behalf of
‘the appellants, contends that the surrender is bad and
invalid, inasmuch as some properties—which, however,
are not the subject-matter of the suib—, belonging to
Tanaji, and after his death, coming into the hands of
Janubai, were not included among the properties conveyed

by Exhibit 115, and that the $urrender not being a transfer
M0-1 Bk Ja 5—1a »

Btnagnekar J.
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of the whole intevest of the widow in her entire estate wag
had under Hinda iaw.

It is not disputed that there are no texts of Hindu law
bearing on the doctrine of suwrrender. As observed by
Mr. Justice Famaraswami & '='3L‘i§r‘n‘ in the full hench cage
of Veidyanaiha Sustri v, Sovithre duunal® (p. 69) .

“The whole doctrine of surrender and conscguent acocleration of the estate of ¢

reversionecs has no basis in Hinde ®mritis bui bas been uoh ed by courts of justice
on general principles of ju:‘ispmdcm:e.”

Thiz doetpine, which is simijar to 'he doctiine of merger
known to English law, was incos 1 d in Hindu law for
the firet time by their Lovdships he Privy Couneil in
Behart Lol v. Madho Lal Ahwr  Gyawal.®  The prineiple
was there stated in these words (p. 32) =

g
1
Ot

“ 1t was essentially necessary to withdvaw her own life estate so that the wiiols
estate should get vested at once in the grantee. The necessity of the removal
of the obstacle of the life estate is a practical check on the frequency of such
conveyances.”

Later authorities lay it down that the swrender must be
a bona fide surrencder and not a device to divide the -estate
with the reversioner [see Rangasaint Gounden v. Nachi-
appa  Guunden® and  Bhaguat Koer v. Dhanulhdhars
Proshad | zng?ﬂ‘k] The principle underlving the doctrine
of surrender is the complete oelf-eﬂacunent of the widow
surrendering so as-to accelerate the estate of the person
who, if she had died then, would, in the ordinary course,
have become the true cwner. The doctrine has come up
for examination both in the Courts in this country as well
as in the Privy Conacil in many reported decisions and
sometimes it becomes almost llnpom} le to reconcile the
views expressed by the Courts in these decisions. The
doctrine, as I understand it, is nothing more thon this, that
the widow, te use the words of Lmd Dunedin, operates
her own death. She withdraws ler life estate in the

W (1017) 41 Mad. 75, r. 5. @ (1918) L. R. 46 1. A 72, 8. c. 42
% (1861) L. R.19 L. A. 30, 5. ¢. 10 Mad. 523.

Cal. 236. (1819) L. R. 46 1. A. 259, 5. . 47 Cal. 436,
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baved s eniate in favour of the neavest reverzioner at the thue has often been consider-

vl and ways fully dealt with by the Board in the iecont case of Rangaseini Gounden

voNwehiopy

sunden ) As pointed out in that cese, it is gettled by long practice and
m

ronlirmed by a series of decisivns that a Hinde widow can rencunce the estate in
Tavour of the meavest reversioner, and by a veluntary act efiuce herself from the sue-
vession as effectively as if she had then died.  This veluntary self-effacement is some.
times referred o as a surrender, sometimes ag & relinguishment or abandonment of
her rights ; and it may be effected by any process having that effect, provided thag
there is o bona fide and total renunciation of the widow’a right to hold the
propecty.”

Then, later on, His Lordship referred to the facts of the
cage, and observed (p. 271} :

‘It is tine that the documents were dravwn up on the footing, not of a surrender of
an acknowledged right, but of an admission that the rignt did not exist ; but in sub.
stanve, and disregarding the form, there was a complete self effacement by the widow
whick precleded her from aseerting any further claim to the estate.”

That the law as to surrender has undergone some develop-
ment at least cannot now bhe devied, in the light of the
reported decisions. Thus it has been held that if, as part
of the surrender, the reversioner agrees to maintain the

W (1919) L. R. 46 1. A, 259, 8. c. 47 Cal. 486,
@ (1018) L. R. 48 1. A. 72, 8, €. 42 Mad. 523,
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728 INDIAN LAW REPORTS (1838}

widow dwing her life, or-conveys a small portion of the
property back to her, or & small portion of the property
is set apart for that purpose, the swrrender will not he
voidable. [See Rama Neana v. Dhondi Murari® and
Selharam Bole v. Thome.@] It has been also held that,
if ag part of a compromise of disputes between the widow
and the next reversioner, an agreement ig entered into hy
them, by which the widow relinquishes her Tife interest in
the hulk of the properties in favour of the next reversionary
heir, and the latter agrees that she should keep a small
portion of the property, the surrender will still be valid
under the law. [Seec Sureshwar Misser v. Maheshrans
Misrain.®] 1 only refer to these two instances to show
that at least ome principle underlying the doctrine as
originally laid down in the earlier Privy Counecil decisions,
namely, that the swrrender must be of the widow’s whole
interest in the -whole estate, has not always been strictly
adhered to. Sivr John Wallis in Vitla Sitenne v. Marivada
Viranna® observed as follows (p. 207):

“. thengh the doctrine of surrender by a widow has undergone considerable
development in recent years, it must be remembered that the basis of it is the
cffacement of the widow's intercst, and not the ev-facie transfer by which such
effacement is brought about.”

The principles, therefore, which I gather from these
decisions and others veferred to in the course of the
argument arve these: (1) That there must be a complete
self-effacement of the swrendering widew with the intention
of accelerating the succession of the next apparent heir;
(2) that the swrrender must be dona fide and must not be
a mere cloak, the real object of which was to divide the
estate between the reversionary heir and the widow:
(8) that it is the substance of the transaction that has to

¥ (1828) 47 Bom. 078, @ (1920) L. . 47 L. A, 233, s. . 48 Cal. 100.
® (1927) 51 Bow. 1010 at W (1034) T R, 611, A. 200, 5. c. 57 Mad. T4
p. 1025,
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be considered in  determining the guestion whether
2 convevance operates as & good swrrender or not. It may
incidentaily be noticed that in the last mentioned case it
has been clearly conceded  that even if provision for
the maintenance of o widow is made by reserving a small
portion of the property for that pwpose, that provision
will not affect the validity of the surrender as a whole.

These, then, being the principles, the question is whether
the surrender in this case is valid or invalid. The evidence
shows that in 1917 Janubai was an old woman, being sixty-
five vears of age. She had only one daughter, Salubai,
who admittedly would be the next reversionary heir, in
the course of events, if she survived Janubai. It is found
that they were on the most affectionate terms and that
even after the surrender the widow lived with her daughter
and was maintained by Ler. The next reversioners under
whom the plaintifis clain are the grandsons and great-
orandsons of & deceaged brother of Tanaji. It was in these
circumstances that exhibit 115 came to be made. Un-
fortunately, the document has net been set out in any of
the judoments under appeal. The document is headed
“ A deed of relinquishment of the rights of heirship over
moveable and immoveable properties of the value of
Rs. 1,500 7, and the names of the parties are set out. Then
the document runs as follows —

¥ You are my deughter ; my husband, thet is your father, Las been dead for the
last twelve yearn; I have now become old and I am not able to do auy work or to
ook after the estate. You arc the next heir after my death, Besides you, there is
no other beir.  For this reason, I give up ail my rights as an beir over the under-

nentioned properties and hand over possession of the same to you.”

Then five survey numbers are mentioned. After that the
house in which the widow resided is mentioned, along with the
open space in front of it. Thereafter, some other open site

is referred to. Then the last two lines refer to pots and pans
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and everything contained in the house of copper, zine and
brass and other metals. After having set out the Property

in that way, the document proceeds fo sy :—

* T hove handed over possession of the saine to you. ¥ bave no right 1oft gver

this property either as an owner or as an heir, Vou can deal with it in any way

. you like and enjoy it in any manner you fike.”

Reading the document 22 & whele, 1t is impossible to escape
the conclusion that ex focie the decument isa complate deed
of rwrender in faveur of the deughter by her old mother.
It has been found by both the Courts that thic was not
a device to divide the estate with tie danghter. Tt has
also been found that there was & complete self-effacement
of the widow on the date of the deed, and that % was
a bona fide transaction. These findings wre binding upon
me in this appeal. It is clear, therefore. that if nothing
else transpired, the plaintiffs’ suit must fail. Bub i is
said that besides the properties mentioned in the deed
there were three survey numbers which belonged to Tanaji
and came into the hands of Janubai after his death, which
were not conveyed by the swrrender and were not included
in the list of properties set out in the deed; and that is
the scle ground on which the surrender is impeached as
8 valid surrender.

Now, these three properties sve Survey Nos. 2386, 239
and 211. The properties conveyed and set out in the
decd measure twenty-five acres and fourteen gunthas,
asregsed at Rs. 26-9-0. These three proverties meésure
four acres and twenty gunthas, assessed at Rs. 3. Of
these, Swvey No. 236 measures only thirty-one gunthas
and, the ssgessment on it is ten annas. The trial Cowrt,
after a very carelul consideration of the whele of the
evidence in the case, both documentary and oral, ~ame
to a definite conclusion that ‘at the date of the deed of
surrender these three properties weve not locked upon by
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seo vieneriien belonged  eoither to her o
! ok LE ) ST, M . ol
husband.  The exclusion of these propert

of swrender wa \
held, to 2 bowe fide mistake on the part of the widow or
was due to hoy ignorance as to the true ownership of the
propextica,  Where that is the case, and there is nothing
in the civcunstances to show that the . swrrender was
o device to divide the estate hetween the widow and the
reversioner or to retain & benefib for herseli ; where, as
here. the deed on the face of it shows that the widow was
suirendering what she believed to be the whole estate,
including her own residential house, and pots and pans,
ete., it would be difficult, in my opinion, to hold the
swrvender to be mvalid, merely becavse it was afterwards
discovered that a very small property was found to belong
to her husbhand and was not specifically included among
the ttems of property enpmerated in the deed. I am
satisfied in the cireumstances and having regard . to the

-

geiteds i the deed that here there wag the effacement of

—

the widew, and she was, so to spealk, opcrating ler own
desth as from the date of the surrender.

- :

I have so far assumed that the three properties belonged
to Janubal’s hushand, but in my opmion it would be

- due, as the Courts below have
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difficult to hold that they did, upon the evidence. The
actual finding of the District Judge was this:—

“ An examination of the revenne record shows that there is some basis for the
contention that Junubai has inherited the lands from her husband Tanaji, Survey
No. 236, pot hisa No. 2 appears to have been entered in her name in 1908, it having
oziginally stood in the name of Tanaji; Swrvey No. 239 appears to have bheen
transforved to her khate in 1913-14 ; and Survey No. 211 appears to have been put
into her Lhata in the year 1921.

T am unable to hold that this is a definite finding that the
three properties belonged to the widow or her husband.
The last survey number clearly did not appear in her hhaia
until fouwr vears after the deed of swrender. As to the
other two lands which, as stated above, were very small,
all that appears is that they stood in the Government
records i the name of the widow herself. But a mere
entry in the Government records of these two lands i not
encugh to discharge the Dburden that rvested on  the
appellants, particolarly as the evidence showed that.
Janubai at no time derived any income from them.

The learned advocate for the appellants argues that the
burden of proving that Janubai had no title to these
properties was on the respondent. 1 ani unable te accept
the contention. The defendants relied upon the deed of
surrender, and they undoubtedly had to show, under the
law, that it was a good surrender. Piuma facie they
succeeded in discharging that burden. The plaintiffs
then attacked the swrender on the ground that three
properties belonging to Janubai had not been included
in the swrender deed. Obviously, the burden of proving
that there were properties belonging to Janubai and they
were omitted from the svrrender deed would he on the
plaintiffs,

The next contention of the learned advocate was that
as there is no definite finding on this question of the Distyict
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Judge the case should be remanded for that purpose.
Having regard to the value of these three plots. and the

civeunistances of the case. 1 van not disposed to  accept
that application, as 1 !.(.\v Before nie o definite finding of
the Courts helow as to these three landsz.
thet the three properties were appropriated and enjoved by
the separated co-sharers of Janubai's husband and Janubai
never received a permy out of their income. It is also
found that zince the surrender, she wag maintained by the
daughter. Lastly, the deed of surrender, it s clear, makes
10 reservation as to these lands m favenr of Janubai,

2}

‘he  finding s

But assmming that the prepertics belonged to Tanaji
even so, I think, on the principles to which I have referred.
the swrender is o valid swrender. If a widow can keep
a small portion of the property for her maintenance, or if
a small portion of ‘Hm property cair be conveyed to her as
a matter of compromise, and the swrender would be good,
1t is difficult to see why an honest omission, due either
to ignorance or to over.swh{ regarding a very small portion
of .the whole of the property. should be considered as
affecting the validity of a swrender, which, apart from
it, was a bona fide transuction. A similar view was taken
bY the Madraz High Court in Vadlawudi Gopalakrishnayyu

Vadlomwude Gangayya, i wheve it was held that the
fact that & swall and inappreciable portion of the whole
property is not included in the deed of swrender will not
mvalidate the swirender.

In this view, therefore. the appeal fails and must be
dismissed with costs.

Appeal disimissed.
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