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APPELLATE CIVIL.

FI'LL BENCH,

Before Sir John Beawmont, Chief Justice, Mr. Justice Broomficld and Ay, Justice

Wassoodeuw.

RRISHNAJIRAGHUNATH VAIDYA itas KRISHNAJI DAVMODAR SHUKLA
(orterxAn Derexpant No. 2), APPELLANT ¢ RAJARAM TRIMBAK SHUKLA

(PRIGINAL PLAINTIFY), RESPONDEND.®

Hindu low—-Adoption—Dcath of lust coparcener—Propeity inherited by widow of
a gotraja sapinda—ddoption by iwidow—Adoption valid—Devolution of property

not affected by such adoption.

Under Hindu law, a widow of a 7ofraju supinda, who succeeds under the
rule established by Lulloobhoy Bujpoobhoy v. Cassibai, Veannot by adoption alter,
after her own death, the devolution of property to which she is entitled as such
widow.

Datto Govind v. Pandurang Virayel,'”™ Dallatrayae Bhimrao v. Gangabai,® and
Yeknath Narayan v. Lazmibai,™ explained and affirmed.

On the death of the last coparcener in a joint Hindu family, the widow of his
paternal uncle succeeded to the family property as the widow of a gutraja sapinda.
She made an adoption. In asuit by the plaintiff as a reversionary heir for a declara-
tion that the adoption was invalid and that the adopted sonm got no title to
the property by virtue of the adoption :

Held, that the adoption though valid had no effect on the devolution of the

property as against the plaintifi.

Firsr AppEAL against the decision of D. T. Chaubal, First
Class Subordinate Judge at Nasik.

Suit for declaration.
* First Appeal No. 167 of 1933.

W (1880) L. R. 7 1. A. 212, 5. ¢. 5 Bom. 110. ) (1921) 46 Bom. 541.
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680 INDIAN LAW REPORTS [1938]

The pm’mes to the litigation were related to one Keshay
as shown in the following pedigree of the family :—

Bhikar(ubhat
| o
Bhatambhat Vyankambhat
|
Tryambak Rambhat
| : -
Sakharam Pandurang Rajaram Hari Kelshav
i (Plaintift) | =Bhagirathibai
Vasanb Shivram | |
. [ l l
Sh&rlnmo Balkrishna Gopal l
=Saraswatibai ’
!
[
Dhondiram Laxmibai Damodar
= Laxmibai =Radhabai

(Defendant No. 1)
Infant son

The branches of Keshav, Hari and Rajaram (plaintiff)
were divided.

The suit property excepting house No. 2008 originally
belonged to Keshav. House No. 2008 belonged to Hari
and was inherited by his son Gopal. On the death of Gopal
and then of his widow Saraswatibail, the house was claimed
by the plaintiff as a reversioner. On the death of Keshav,
the property was inherited by his sons Dhondiram and
Damodar. Damodar having died leaving him surviving
his widow, Radhabai, the whole property was taken hy
Dhondiram. Dhondiram died in 1899 leaving a widow
Laxmibai, and an infant son. On the infant son’s death in
1900, the property passed to his mother Laxmibai.
Laxmibai died in 1901 and thereupon the property passed
to the mother of Dhondiram, Bhagirthibai. She died in

1908 and the property then passed to Radhabai (def endant
No. 1).

On December 7, 1929, Radhabai adopted Krishnaji
(defendant No. 2). ' |
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On Aungust 19, 1932, the plaintiff as the reversionary
heir of Dhondiram’s infant son and Gopal Hari sued for
a declaration that the adoption of defendant No. 2 made by
defendant No. 1 was illegal and void aund that Krishnaji
had no title to the property in suit by virtue of his
adoption.

The Subordinate Judge held that the adoption of
defendant No. 2 by defendant No. 1 was invalid. He,
therefore, decreed the plaintiff’s suit by declaring that the
adoption of defendant No. 2 by defendant No. 1 was not
binding on the plaintiff and other reversioners of Dhondi-
ram’s son and GGopal and that defendant No. 2 had no right
to the suit property on the strength of that adoption.

The defendants appealed to the High Court. The appeal
was heard by Rangnekar and Macklin JJ. on April 16,
1937, when a reference was made to the Full Bench. The
referring order was as follows : —

Macrzin J. The plaintiff, a reversioner of defendant
No. 1, has sued for a declaration that her adoption of
defendant No. 2 is invalid and cannot prevent the plaintiff
from succeeding to the propertv. At the time of the
adoption the coparcenary was already extinct. Defendant
No. 1 is hersell now dead, but at the time of the suit
she was the widow of a goirajo sapinde of the last
male holder. The last male holder died in infancr, and
defendant No. 1 was the widow of his father’s hrother.
The lower Court has held that the adoption is invalid and
that defendant No. 2 has no right to the property on the
strength of that adoption. Defendant No. 2 now comes
in appeal and relies upon the full bench case of Buali
Salharam v. Lahoo Sambhagi.” He contends that the present
situation is covered by that case. TFor the other side it is
contended that the full bench decision does not cover the
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facts of the present case, since, upon the strict wording of
question No. 1 then referred to the full bench, what the
full bench was deciding was whether an adoption made
when the coparcenary was extinct is invalidated merely
upon that ground; and the full bench did not in termg
decide that the adoption, even if not invalidated upon that
ground, might not be invalidated upon other grounds.
The general trend of recent decisions suggests that adoptions
in general are valid. There is, however, a series of decisions,
of which Datto Govind v. Pandurang Vinayak™ is an
example, which have not in terms been overruled by the
recent decisions. The matter is one of some diffieulty angd
by no means free from doubt, and we think it advisable
to refer this appeal to a full bench for decision.

RaneNERAR J. T agree.
The reference was heard on December 8, 1937, by the

Full Bench consisting of Beaumont C. J., Broomfield and
Wassoodew JJ.

G. O. OGorman and P. M. Purandare, with L. P. Pendse
and K. B. Bengeri, for the appellant. In this case, the
adopting widow Radhabai was in possession of the property
at the time when she adopted Krishnaji (defendant No. 2).
By making the adoption she divested no property but her
own. The questions that arise are, firstly, can Radhabai
adopt to her hushand; and, secondly, can such adoption
validly pass the property ?

The full bench case of Balu Sakharam v. Lahoo Sambhagi”
covers this case. That case approved of the case of Skankar
Vinayak v. Ramwao Sahebrao.” In the full bench case,
even the dissenting judgment of Rangnekar J. only decides
that if the adoption is valid it must be valid for all purposes.
In Shankar Vinayok's case® it was held that the adoption
was valid. The case of Chandra v. Gojarabai” was relied

@ (1908) 32 Bom. 499. B (1935) 60 Bom. 89.
® [1937] Bom. 508, 7, B. ‘@ (1890) 14 Bom. 463.
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upon. The person in possession of the property at the date
of adoption was a step-brother. It was held that such
possession was not affected by the adoption.

P. V. Kane with P. S. Joshi, for the respondent. It is
a settled rule in the Bombay School of Hindu law that all
females who enter into a family Dby mairiage take only
a limited estate: Mulla’s Hindu Law, 8th Ed.. p. 164
The last male owner in the present case was an infant son,
to whom the succession has to be traced. Radhabai is
the widew of the paternal uncle of the infant son. She
comes in ag the widow of a gotreja sapinda. Such a widow
was let in as an heir owing to the ruling of the Privy Council
in Lullocbhoy Bapoobhoy v. Cassibai.” The judgment
of the High Cowt is reported in Lallubhar Bapubhar v.
Mankuvarbai:® where it was laid down that a wife becomes
by her marriage a gotraja sapinde of her husband. She
succeeds in that capacity as a widow to property which
he would have taken as a sapinde before the male repre-
sentative of a remoter branch. There is no text either in
the Mitakshara or the Mayukha on the point. The only
widows mentioned in them as capable of inheriting ave
mother, grandmother and greatgrandmother. The other
widows are interposed in the line of succession as a special
case. The Privy Council (p. 237) rested their right mainly
“on the ground of positive acceptance and usage . They
have indeed secured a right to suncceed only as a special
case ; but their right to make adoption has been looked
upon with disfavour by a long chain of decisions.

The full bench case of Balu Sakharam v. Lahoo Sambhaji”
is not against me. It does not cover the present case.
The decision there should be restricted to the narrow point
that when the estate has gone to the sister, the widow of
a coparcener cannot adopt a son. In Belu Sakharem’s
case” the first point decided is that the adoption was valid,

@ (1800) L. B. 7 1. A. 212, 5. ¢. 5 ® (1876) 2 Bom. 388.
Bom. 110, . % [1037] Bom. 508, ¥, B
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though the coparcenary had come to an end. In the present
case there is no question of coparcenary. The estate hag
vested in a woman. The question is, can she make an
adoption and so change the order of succession to the male
whose estate she has inherited by a special rule s0 as to
affect the contingent rights of reversioners. It is conceded
that the adoption is valid. The question then arises.
whether the contingent rights of the reversioners are affected
by such an adoption. It is open to a widow succeeding.
as o gotraje sepinde to make an adoption, which would
operate on her husband’s estate ; but, I submit, an adop-
tion by her cannot affect the property which she talkes
as a limited owner in the capacity of the widow of a gotraju
sapinds. The adoption is no doubt good, but it cannot
affect property i another family. She takes the property
as a special case under the ruling in Lulloobhoy Bupoobhoy s
case.”

I rely on four Bombay cases, viz. Datto Govind v. Pandu-
rang Vinayak,” Dattatraya Bhimrao v. Gangabai,” Yeknath
Narayon v. Lawmibad,” and Bassangowda v. Rudrappa.”
These cases are not referred to in any of the Privy Council
cases or in the full bench case of Balu Sakharam v. Lahoo
Sambhajs.”  Are they then to be treated as impliedly over-
ruled by the Privy Council or the full bench ?

On the facts in Datto Govind v. Pandurang Vinayak,"”
an adoption by the widow was in the circumstances held
invalid. The decision in this case rests on the full bench
ruling in Rembrishne v. Shamrao” which is approved of
by the Privy Council in dmarendra Mansingh v. Sanatan
Singh.” It is not open to a widow to make an adoption
s0 ag to alter the line of succession.

@ (1800) T R, 7T AL 212, 8. ¢ %) (1628) 52 Bom. 393.

§ Bom. 110. @ [1837] Bom. 508, r. B,
2 (1008) 32 Bom. 499, M (1902) 26 Bom. 526, T. B.
87 (1821) 46 Bom. 541. 9 (1983) 60 I. A. 242, s. ¢. 12 Pat.

@ (1932) 47 Bom. 37. 642,
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In the second case, Daitatrays Bhimrao v. Guugabai® — 19%7

Shah J. said (p. 547): “ In the present case the daughter- Krismxas

) . A RAGHUNATH
in-law succeeded as a gotraja sapinda of the last male owner .

. . . . RATARAM
in the absence of any nearer heir . . . . It isclear that Trngmax

Venkawa could not adopt to her husband so as to affect the
devolution of the estate inherited by her as a gotraje
sapinda.”

The cases of Datio Govind v. Pandurang Vinayal®™ and
Dattatraya Bhimrao v. Gangabair® stand apart from the case
of Yadao v. Namdeo® which was a case of coparceners.
Where one coparcener is living the widow of another
coparcener can adopt. In the present case we are dealing
with the estate of a collateral.

In the third case, Yeknath Narayon v. Lazmibai” swhere
the adoption made wag held to be invalid it was observed
that the decision of the Bombay High Court that a widow
of a gotraja sapinda cannot adopt so as to defeat the rights
of the reversioners has not in any way been shaken by
the decision in Yadao v. Namdeo.”

The facts in the fourth case, Bassangowda v. Rudrappa,”™
were that one Gundappagowda had two wives : Chanbasawa
and Somawa. By the former he had a son Mudigowda.
Mudigowda died ; and Somawa succeeded to the property
as step-mother. Thereafter Somawa adopted one Ishwar-
gowda. The question arose whether the adoption was valid.
In deciding against the validity of the adoption, Patkar J.
said (p. 398): “ In the present case if Gundapagowda’s
mother had been living, she would have inherited the éstate
in preference to Somawa, the step-mother, and she could
not have made a valid adoption according to the decision. of
the Full Bench in Ramkrishna v. Shamrao® which has been
6 Bom. 541. “ (1929) 47 Bom. 37.

32 Bom. 499. ) (1928) 52 Bom. 898.
@ (1921) L. R. 48 I. A. 513, 5. 0. 40 Cal. 1. © (1902) 26 Bom. 526, ¥. B.



RAGHTNATH

[
RATARAM
TRIMBAE

636 INDIAN LAW REPORTS [1338]

approved by the Privy Couneil in Madana Mohana v. Puru-
shothama.” Tt would, therefore, follow, from the deciston in
Datio Govind ~. Pandurang Vinayek,” that Somawa, the
step-mother, coming in as an heir as a golraja  sapinda,
would be mecapable of making a valid adeption.”

Thus we have a line of four cases, to which the principle

of stare decisis should apply.

In the Privy Council case of Bhimabai v. Gurunathgoide
Khandappagorda® the case of Chandiav. Gojarabai™is referred
to. The full hench in Balu Sal:haram v. Lahoo Sambhagi™
has said that the ultimate decision in Chandra v. Gojarabai'”
is good. At p. 540, the recent cases of Vashinu v. Lakshing,"
Shankar Vineyak v. Ramrao Scahebrao,” Dhondi Dayanoo v.
Raing Bala™ and Umabai v. Nani™ arve veferred to.  All that
these cases decide is that a widow by making an adoption
cannot divest any estate which she has not taken as the
widow of the propositus. See also Mulla’s Hindu Law,
8th Ed., s. 502 (p. 553) and s. 473 (p. 536). Sir Dinshah
Mulla did not think that the above cases were overruled
by the Privy Council. See also Mulla’s Hindu Law, s. 471
(p. 530). ‘

In Ramlrishna v. Shamrao™ the grandmother was held
not entitled to adopt. The contrary was the case in Narkar
Govind v. Balwant Heri™ where the grandmother was allowed
to adopt in the peculiar circumstances of that case.

I submit the adoption is good so far as the property of
herself or her hushand is concerned ; but it cannot affect
the property that has come to her by collateral succession.

The case of Shankar Vinayal v. Ranwao Sahebrao™is not

against me. The adoption was held valid, but it was held

D (1915)45 L. A, 156, s. c. 41 Mad. ® (1933) 37 Bom. L. R. 193.
855. ™ (1935) 60 Bom. 89.

‘3; {1908) 82 Bom. 499. ® (1935) 60 Bom. 83.
‘4 (1932) L. R. 60 I. A. 25 at p. 40. ) (1935) 60 Bom. 102.
W (1890) 14 Bom. 463. an (1902) 26 Bom. 526.

@ [1937) Bom. 508, r.2. 4D (1924) 48 Bom. 559.
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not to affect property which had already wvested in the
divided step-brother. This case is referred to with approval
at p. 540 in Balu Sakharam’s case.”

The present suit is one for declaration. It is governed
by s. 42 of the Specific Relief Act, 1877. Illustrations (e)
and (f) are pertinent ; and ill. (f) is just like the case here.

t is competent to the Court to grant a declaration that
the adoption is valid, but hold at the same time that the
adoption does not affect the property which the adopting
widow took as the widow of a gotraja sapinda.

All T am asking for here is extension of the principle to
the contingent interest taken by a reversioner. The estate
is vested in the widow and contingent in the reversioner.
Although the reasoning in the four cases may not be entirely
acceptable the result of the decisions must be allowed to
stand. The adoption here 13 valid according to the
prevailing view, but it can only affect the widow’s estate or
her husband’s estate, and not the estate which she has
taken as the widow of a gotraje sapinda.

O Gormman, in reply. The four Bombay cases relied on by
the other side follow the full bench case of Ramkrishna v.
Shamiao.” The decision in the full bench case is perfectly
clear. Where a grandmother succeeds as heir to her grandson
who dies unmarried, her power to make an adoption is at an
end. In Daito Govind v. Pandurang Vinayek™ the Judges
thought that the full bench case laid down a definite proposi-
tion that a grandmother as such could not adopt. The
Court said (p. 503): “ . . . it would be absurd to
hold that while a mother or grandmother could not have
adopted, a more distant female coming in as a sapinde can
validly adopt.” The case of Daitatraye Bhimrao v.
Gangabat” is to the same effect.

W 11937] Bom. 508, r. B, @ (1908) 32 Bom. 499.
@ (1902) 26 Bom. 526. @ (1921) 46 Bom. 541.
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Tt defendant No. 2 is validly adopted. he 1s the nearest
relation to the propositus, and is therefore entitled to succeed
to his property. The position is this. The reversioner hag
anlt' got & §p0s SUCCESSIONTS. If the son is validly adopted
he contes into the family as the neavest heir. The plaintiff
here belongs to an entirely different branch of the family.

Tlie case of Yeknath Narayan v. La,:mnfz'-6(1.??“’merely rests
on the dictum of Maeleod C. J. in Dattatraya Bhimiao's
caze.”  Both the cases were decided by the same Judges.

The rule of stare decists applies only where the decisions
are of long-standing. Datto Govind's case” was not very
long ago. Yeknath Narayan's case™ was decided in 1922,
Bussangowda v. Rudrappa™ was decided as late as 1928,

In Narhar Govind v. Balwent Hari® the adoption was
by a grandmother; and in  Bassangowda v. Rudrappe™
the adoption was by a step-mother.

The recent full bench case of Balu Sekharam v. Lahoo
Sambhagi® decides that an adoption will not divest an
estate which has vested in a third person. Here the property
is vested in the adopting widow and no one else.
Deiendant No. 2 is the son by adoption, and is the nearer
heir than any other collateral. The plaintiff is related to
the propositus in the tenth degree, whereas by his
adoption defendant No. 2 is in the fourth degree.

Bravamoxt C. J. This is an appeal from a decision of
the First Class Subordinate Judge of Nasik. The plaintiff
sted to obtain a declaration that the adoption of defendant
No. 2 made by defendant No. 1 on December 7, 1929, is
illegal and void and not binding on him and other rever-
sivnary heirs who are in the same category as himself.
Admittedly on the arguments on this appeal it may be

1 (1622) 47 Bom. 37. 9 (1928) 52 Bom. 303.

2 {1921} 46 Bom. 541, ) (1924) 48 Bom. 559.
@ (1Y08) 82 Bom. 499, © [1937] Bom. 508, I. B.
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necessary to extend that declaration by declaring that the
adoption, if valid, does not affect the devolution of the
property which defendant No. 1 had inherited.

The material facts are these. One Keshav was the owner
of the suit property. He died leaving a widow Bhagirathi-
bai, a son named Dhondiram, a daughter whose existence
is not I think material, and the widow of a deceased son,
who is defendant No. 1. Dbondiram died in 1899
leaving a widow, Laxmibai, and an infant son who died
in 1900, and thereupon the property passed to the mother
of the nfant son, Laxmibai. Laxmibai died in 1901 and
theveupon the property passed to the mother of Dhondiram,
Bhagirathibai. She died in 1908 and the property then
passed to defendant No. 1. Her claim is made through
the last male holder, i.e. the infant son of Dhondiram,
and she takes as the widow of the paternal uncle of the
last male-holder. Inthelower Court part of the suit property
was sald to have descended to defendant No. 1 through
Gopal, who was a nephew of Keshav, but it is admitted that
defendant No. 1’s power of adoption and the effect of that
power on the devolution of the property is the same whether
the estate devolved upon her through the infant son of
Dhondiram, or throngh Gopal.

Defendant No. 1 adopted defendant No. 2 in the vear
1929, and the questions which arise ave, first, whether that
acoption is valid, and, secondly, if it is, what eflect, if any,
does it have on the devolution of property aifter the death
of defendant No. 1. She has in fact died pending the suit.
The plaintiff claims through a collateral branch of the
family, and it is not disputed that he is one of the rever-
sioners entitled to the property on the death of defendant
No. 1, if the adoption of defendant No. 2 did not affect the
devolution of the property. The right of a widow of 2
gotrajo sapinda like defendant No. 1 to inherit was established
by the decision of the Privy Council, affirming the decision
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of this Court, in Lulloobhoy Bappoobhoy ~v. Cassibui,™ and
it is not disputed that defendant No. 1's interest was
a limited estate similar to the ordinary widow’s estate.

The law relating to powers of adoption in this Presidency
by widows and the effect of such adoptions on the devolution
of property was considered recently by a full bench of this
Court in Balu Sakharam v. Lehoo Sambhagi.”  The majority
of the Comrt in that case held that having regard to recent
decisions of the Privy Council, and particularly dwicrendra
Mansingh v. Sanaten Singl™ it must be taken as established
that the power of a widow to adopt depends on considerations
of a religious character, and that any widow of a Hindu
can adopt to her husband so long as she is the person entitled
to carry on the line. But it was held that an adoption by
a widow, where the coparcenary is at an end, does not
operate to divest property vested in or through the heir
of the last holder. So long as that decision stands it must
be taken as settled that in this Presidency you may have
an adoption by a widow which is valid, but which does
not place the adopted son in the same position in regard
to property as a natural born son would have been in.

The actual decision in that case was that the adoption
by a widow did not divest the estate previously vested
in the heir of the last holder, and Mr. O’Gorman for the
plaintiff maintains that that casé has no application to
the facts of the present case. because at the date of the
adoption delendant No. 1 was the holder of the property.
It was vested in her for a widow's estate. The interest
of the reversioners was not a vested interest, because Hindu
lasv does not recognise vested remainders. It was no more
than a spes successionss, and Mr. O’Gorman contends that
there is nothing in the full bench decision which shows
that an adoption made by a widow cannot operate to affect

W (1880} L. R. 7 1. A. 212, s. . 5 Bom. 110. @ (1933) L. R. 60 I. A. 242,
& {1937) Bom. 508, r. B. 8. €. 12 Pat, 642,
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the contingent imterests of possible reversioners. I agree 1937
with him that the point which arises here 1s not covered ASmismNATL
by the full hench decision.

N 7,
Rararan

But Mr. Kane relies on certain decisions of division 0%
benches of this Court and he maintaing that the effect of Brawmont C.J.
those decisions is to show that the widow of a gotraja sapinda
is not entitled to adopt so as to alter the devolution of
the property after her death. 1t would certainly seem in
accordance with sound eommon sense, or to use the more
resounding phrase, to be consonant with principles of justice,
equity and good congcience, to hold that a woman who
inherits property in the family of her hushband, but which
had never vested in him, for an estate terminable on her
death. ix not entitled by means oi adoption to determine
the destination of the property after her death. The first
case on which Mr. Kane relies 1s Datlo Govind v. Pondurang
Vinayak™ Tt was there held that a Hindu widow who
succeeds to an estate not her husband’s but as widow of
a gotraje sapinda of the last male holder under the rule
established by Lulloobhoy Bappoobhoy v. Cassibai™ and
in consequence of the absence of nearer heirs, cannot make
a valid adoption. The reasoning in that case is certainly
not convineing. The Court seemed to consider that it
was bound by the decision of a full bench of this Court,
which wag afterwards approved by the Privy Council, in
Ramlrishna ~v. Shamrao.” But all that that case decided
was that where a Hindu dies, leaving a widow and a son,
and the son subsequently dies leaving a widow, the son’s
widow is the person to continue the line, and in those events
the power of adoption of the widow of the original holder
has come to an end and cannot be revived. Applying that
principle to the facts of the present case, it would show
that Bhagirathibal was not entitled to adopt because her
husband had been survived by a son who died leaving

W (1908) 32 Bom. 499. @ (1880) L. R. 7 I. A. 212, 8. ¢. 5 Bom. 110.
@ (1902) 26 Bom. 526.
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a widow and a son. But it does not follow that defendant
No. 1 cannot adopt because. although she inherits after
Bhagimthibai, she does not claim through Bhagirathibai,
and her husband did not die leaving a son. So that I think
that the reasoning in Datio Govind v. Pandurang Vinayal®
cannot be supported, and it is moreover admitted by
Mr. Kane for the vespondent that in view of the vaxv
Council cases and the recent full bench case of Balu Sakharam
v. Lahoo Sambhagi™ 1t is impossible to contend that adoption
by a widow of & gotraje sapinda is invalid.

The next case is Datiatraya Bhimrao v. Gangabai.”  The
judgment in that case was delivered by Mr. Justice Shah
who was a learned Hindu lawyer. I think that the decision
again was that the adoption by the widow of a gotraja
sapinda was invalid, but Mr. Justice Shah does say that
it is clear that the adopting widow could not adopt to her
husband so as to affect the devolution of the estate inherited
by her as a gotraje sapinda.  So that he seems to recognise
at any rate that an adoption by a widow of a gotraja sapinda
could not affect the devolution of property after her
death.

The third case is Yeknath Narayan v. Lawmibas.” In
that case the actual decision of the Court was that the
bushband of the adopting widow was the last male holder,
and, if that were zo, there would be no question of the
widow's right to adopt and vest the property in the adopted
son. DBut a question had arisen as to whether the hushand
of the adopting widow had or had not smrvived his paternal
uncle Ramchandra, and the Court discussed the question
whether on the assumption that they were wrong in holding
that the hushband had survived, ncveltheless the adop’mon
by the widow would be good, and the Court expressed
the view that the widow could not adopt so as to alter
the devolution of the property. Sir Norman Macleod at .

21 {1908) 32 Bom. 499. %) (l‘)’l) 46 Bom. 541,
‘% [1937] Bom. 508, F. 5. (1922} 47 Bom. 37.
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the conclusion of his judgment says this (p. 44): “ The
question whether those widows could have adopted so
as to secure religious benefit to their husbands is an entirely
different question from the one whether by such adoption
they could defeat vights of inheritance.” So that he fore-
shadowed the distinction on which Balu Sakharam’s case®™
rests.

In that state of the authorities the first question whish
arises, namely, whether the adoption in this case was valid
must, In my opinion, be answered in the affirmative. The
question then arises whether such adoption had the effect
of vesting the property, which defendant No. 1 Liad inherited
from her n@phe\;‘; in defendant No. 2 or whether the adoption
had no operation upon the devolution of the property
after her death. I think that it would be possible to answer
that question in either semse without offending against
any Hindu text, and without disregarding any decision
which we ought to follow. In my view the answer to the
question must depend mainly on considerations of expediency
with particular regard to the danger of upsetting titles.
There is no -doubt that the three cases, Daito Govind v.
Pandurang Vinayak,” Dattotraye  Blimrao v. Gangabas,”
and Yeknath Nerayan v. Lozmibai,” which have stood for
a good many vears, whether or not the actual decisions
were correct and whether the reasoning on which they
were based iz sound, do recognise that the widow of a gotraju
sapindn cannot by adoption alter the devolution of the
property to which she is entitled as such widow after her
own death. These cases have not been expressly overruled
and many titles must depend on the law which they lay
down. The cases are cited in paragraph 473 of the last
edition of Mulla’s Principles of Hindu Law, which was
published after the recent decisions of the Privy Council,
for the proposition that © A widow in Bombay who succeeds

D 119371 Bom. 508, F.B. @ (1921) 46 Bom. 541.
2 (1908) 32 Bom. 499, : 4 (1922) 47 Bom. 87
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to an estate not her husband's but as a gotraje sapinda
of the last male holder, cannot make a valid adoption to
her hushand 7. The proposition may be too widely stated
in relation to the validity of such an adoption, but can
in my opinion be supported in its practical effect upon
the devolution of property. In my judgment the correct
answer to the question before us is that the adoption of
defendant No. 2 by defendant No. 1 wag legal but had no
cffect on the devolution of property as against the plaintiff.
The appeal, therefore, should be dismissed with costs.

Broovrierp J. In view of dmarendre Mansingh v.
Senatan Singh” and the recent full bench decision in Belu
Salharain v. Lahoo Swmbhaji,” it is I think clear that the
question of a widow’s power to adopt a son to her hushand
and the question of the effect of the adoption on the devolu-
tion of property are distinct questions which depend on
different considerations. If the widow’s power to adopt
has not been extinguished, according to the principles
laid down by the Judicial Committee, the adoption is valid
irrespective of any question of the vesting or divesting of
property. On the other hand because an adoption is valid
on religious grounds, it does not follow that the adopted
son acquires all the rights of a natural son in respect of
property or that the adoption necessarily has any effect
on the devolution of property. ‘

In the recent full bench case it has been held that if the
property in dispute has vested in anybody except the mother
herself, whether in a nearer heir or a remoter heir than the
adopted son would be, the adoption will not divest the
estate. It is no doubt an extension, but I think on the
whole a reasonable extension of that principle to hold that
in the case of an adoption by the widow of a gotraja sepinda
the adoption does not affect either vested or contingent
interests in the estate. So that on the death of the widow

@ (1083) L. R. 60 1. A. 242 s. ¢. 12 Pat. 642,
® [1937] Bom. 508, 7. B. -
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the property will in spite of the adoption go to the rever-
sioners. '

There is a strong current of authority in this Presidency
to the effect that the widow of a gotraje sapinda cannot
adopt so as to defeat the rights of the reversioners. The
authority of these cases should not be disturbed unless
it is necessary to do so. It is quite true that what the
Courts actually decided in those cases was that the adoptions
themselves were invalid, and so far 1t must now be held
that they were wrong. But there are indications in the
judgments that the learned Judges were more concerned
to prevent any interference with the devolution of property
by adoptions of that kind than to hold that the adoptions
themselves were not valid for religious purposes. The
widow of a gotraja sapinde was only admitted into the
list of heirs reluctantly and with hesitation and the special
rule admitting her is confined to this Presidency. There
may be many such widows and they may easily be very
vemote from the last male holder of the property. The
view that an adoption by such a widow should not in any
way affect the devolution of property belonging to the
family is not, therefore, an unveasonable one. The cases
relied on by the plaintiff are not overruled so far as they
deal with the effect of an adoption by such a widow, and
I agree with my Lord the Chief Justice that in that respect
these authorities should be affirmed. I agree also that this
appeal should be dismissed with costs.

Wassoopew J. I agree and have nothing to add.

Per Curiam. We modify the declaration by declaring
that the adoption is valid but does not affect the devolution
of the property inherited by defendant No. 1 as the widow
of a gotraje sepinda as against the plaintiff. Appeal dis-
missed with costs.

Appeal dismissed.
7. G. R.
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