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dismissed with costs. Mekaeem:
M jdssa

Attorneys for appellants Nos. 2, 3 and 6 : Messrs. Crawford,

Under these circumstances I agree that the appeal must be 
smissed wit
Attorneys f 

Bciyley & Co,
Attorneys for respondents Nos. 1, 4 and 5 : Messrs. Little 

J  Oo.
Attorneys for appellants Nos. 4 and 6 transposed as 

respondents : Messrs. FaM , Dadahhoy <& BliamcJia,

Appeal dismissed.
N . K . A .

APPELLATE CIVIL.

Before Sir John Beaumont, Chief Justice, and Mr. Justice Wassoodeta.

GOPAL SATTU TIPPE (OEiGiNAi D e f e n d a n t ), A ppellan t  v .  DNYAJSTU M ARU TI 1937
KHADE (o r ig in a l  P laiktifj?), R e sp o n d en t .* November 2Q

Civil Procedure Code {Act V of 1908), s. 47, subs. (2)—Decree—Execution—
Transferee of defendant pendente lite— Suit against transferee— Transferee 
whether a representative of d&femlant—Remedy not by suit but in execution—
Decree with condition— Conversion of suit into application—Indian Limitatio%
Act {IX  of 190S), Sch. I , Arts. IS l and 182.

Under s. 47 of the Civil Procedure Code, 1908, the transferee from a defendant 
during the pendeut-y of a suit is a representative of the defendant; and that being 
so, the decree passed against the defendant caii only be enforced against the 
transferee in execution and not by a sejiarate snit.

Parmeshari Din  v. Rani Ckaran,^^  ̂ folloTived.

Basappa Bmlappa v. Bhimangowda Shiddangoioda,^^  ̂ treated as overruled.

Gae B, a -ividow, surrendei'ed her husba,nd’s property to her daughter. The 
daughter died leaving a daughter who succeeded to the property. The latter died 
leaving her husband who became entitled to the property as her heir. The husband 
sold the -jjroperty to the plaintiff. The plaintiff found that widow B was still in 
possession and he sued B for possession. On October 13, 1925, there was a 
compromise decree in the .suit and under that decree the plaintift- was to pay to B

* Second Appeal No. 281 of 1934.

'1’ (1937) 39 Bom. L. R. 1019, p . c. (1927) 52 Bom . 208.
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1037 p s , 350 by January 1926 and on payment of that sum the plaintiff -was to
“  get possessicu of suit property. Pending the ^uifc, on March 10, 1924, B sold the

proxjerty to defendant. On July 8,1930, the plaintiff filed the suit against the defen
dant asking for possession. The suit was decreed by the lower appellate Court 
subject to the plaintiff pajdng the defendant the sum of Rs. 350. On appeal to 
-the High Court :

Held, that - the plaintiff’s remedy lay in eseoution under s. 47 of the Civil 
Procedure Code, 190S, and not by a separate suit.

further, that the suit could not be treated as an application in execution 
•under sub-s. (*3) of s. 47 of the Civil Procedure Code, 1008, since the application 
wnuld be out of time as the decree could have been executed by the plaintiff at 
the latest in January 1926 and the suit -was not filed until Jidy 8,1930.

The applicability o f Arts. 181 and 182 of the Indian Limitation Act, 1908, 
considered.

Second A ppeal against tlie decision of -A. S. E. Macklin, 
District Judge at Belgaum, reversing the decree passed by 
P. H. Gunjal, Subordinate Judge at Ghikodi.

Suit to recover possession. •
The facts ma,terial for the purposes of this report are 

sufficiently stated in the judgment of His Lordship the 
Chief Justice.

K. G. Datar, for the appellant.

B. D. Belvi, for the respondent.

B eau m on t  C. J. This is a second appeal from a decision 
of the District Judge of Belgaum. The material facts 
are that one Bayabai was the owner of the suit property 
as the widow of her husband, and she surrendered to her 
daughters, who were the reversioners, and the suit property 
came into the ownership of one of the daughters, who died 
leaving a daughter, who succeeded to the property. That 
daughter died leaving a husband named Govind, who became 
entitled to the property as her heir. Govind sold the suit 
property to the plaintiff. The plaintif! found that Bayabai 
was still in possession, and he sued Bayabai for possession, 
and on September 30, 1925, there was a compromise decree
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i l l  the suit. Under tliat decree the plaintiff was to pay 
to Bayabai Es. 350 by January, 1926, and if not paid the 
amount was to carry interest at the rate of six per cent. 
per annum, and on payment of that sum the plaintifi was Maruti 
to get possession of the suit property. So that his right BeaimoMC. J. 
to possession was conditional on his paying the sum of 
Es. 350 provided in the order. It appears that pending 
the suit, namely, on March 10, 1924, Bayabai sold the 
property to the present defendant. He being a purchaser 
‘pendente life, acquhed no rights in the property as against 
the plaintiff. That is clear from s. 52 of the Transfer of 
Property Act. On July 8, 1930, the plaintiff filed this 
suit against the defendant asking for possession. He does 
not, I gather, dispute that he is bound to pay the Es. 350 
and interest as a condition of obtaining possession.

The trial Court dismissed the plaintiff’s suit on the ground 
that the suit did not lie against the defendant. The plaintiff 
was in effect suing to enforce the compromise decree, and 
he ought- to have proceeded by way of execution of that 
decree and not in an independent suit. In other words 
the learned Judge held that the case fell within s. 47 of 
the Ci\^ Procedure Code. In appeal the District Judge 
reversed the decision of the trial Court, and decreed the 
plaintiff’s suit subject to the plaintiff paying the defendant 
the sum of Es. 350. The learned District Judge relied 
on a decision of this Court, Basafpa Biulafpa v. Bliiman- 
gowcla SJiiddangowda,which undoubtedly is in point.
The headnote in that case is,

“ An alienee jKndente Hie is bound by the result o f the suit although he is not 
a party to it. A separate suit can lie against such an alienee to recover possession 
of the property."’

Mr. Justice Fawcett in giving the judgment of the Court 
says this (p. 212) : —

“ To treat defendants Nos. 1 and 2 af3 ‘ representatives’ of Basangowda under 
section 47, Civil Procedure Code, directly affects this right of suit, and in my opinion 
the transfer cannot be recognised by^he Court as giving them any right to be

(1927) 52 Bom. 208.
MO-iii Bk Ja 4— la



l ‘jST regarded as ‘ representatives ’ for the j^wrpose of attacking plaintiff^a right to sue.
------  ig no anthoritr cited for the x^roposition that transferees ■pendente Hte are

SATTt- ‘ representatives ’ mthin the, meaning of section 47 except 3Iadho Das v. Eamji
r. Fatal: and Shea Xarain v. Ghunni LalS“'̂ The decision in the latter case explains

the remarks in the former case, and the judgment limits the decision to regarding 
' the transferee as a representative of the alienor only (p. 246) ‘ in the sense that, being

Beanraoni C. J. |,y the decree afterwards passed, he is covipetent under section 244 (now
section 47) of the Code, to raise in the execution of that decree any of the questions 
mentioned in that section. (See Sheo Narain v. Ohunni Lai.) That is a very different 
thing to holding that in all cases a transferee pe7idente life is a ‘ representative ’ o f his 
transferor under section 47. It merely holds that the transferee can himself move 
the executing Court and may raise objections to the execution of the decree, if he 
thinks fit.”

Tlie learned District Judge was, no doubt, quite riglit in 
following tliat case, but Mr. Datar for tlie appellant has 
referred us to a recent decision of tlie Privy Council, 
ParmesJiari Din v. Rmn CJiamn. "̂ Unfortunately that case 
was not argued on behalf of the respondent, and the 
Indian cases, of which Bas&ppa Budafpa v. BJmncmgoivda 
Shiddangowda'' is one, were not cited to the Board, and 
therefore We have not the advantage of having their 
Lordships’ opinion upon the correctness of those decisions.

The case with which the Board was dealing was one in 
which there was a decree in favour of the plaintiff, the suit 
property having been transferred Ute, and the
Court held that the transferee must be treated as the repre
sentative in interest of the defendant, and as such was 
bound by the result of the decree, and the decree could be 
executed against him although he was not a party to it. 
Mr. Behd for the respondent has argued that that decision

■ must be limited to the facts with which the Board were 
dealing, as no doubt it must, and all that they decided was 
that the plaintiff was entitled to take advantage of the 
provisions of s. 47 of the Civil Procedure Code as 
against the transferee of the defendant Ute. But
the decision did not hold that the transferee was entitled
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to insist that tlie plaintiff should proceed against him in 
execution and not by an independent suit. Mr. Belvi Gopal

•’ S a t t t j

contends that s. 47 was really passed for the benefit 
of the decree-liolder, and that it is one thing to say that Sar^t7 
he may take advantage of the section for the purpose of 
enforcing the decree against the transferee Ute,
and quite another to say that the transferee 2̂ ^ndente Ute 
may insist upon the plaintiff proceeding against him in 
execution. In my opinion, however, it is impossible to 
draw that distinction, having regard to the language of 
s. 47 of the Civil Procedure Code. Section 47, so far as 
material, provides that All questions arising between the 
parties to the suit in which the decree was passed, or their 
representatives, shall be determined by the Court executing 
the decree and not by a separate suit If it once be 
conceded, as, in my opinion, in view of the Privy Council 
decision it must be conceded, that for the purpose of enforcing 
the decree against him the transferee pendente Ute from 
the defendant is the representative of the defendant, then 
it seems to me that the language of the Code makes it 
perfectly |)lain that the decree must be enforced against 
that representative in execution and not by a separate suit.
There 'is no scope in the language of the section for saying 
that a person may be a representative of a party for one 
purpose and not for another purpose. In my judgment, 
therefore, having regard to the decision of the Privy Council 
we must hold that the transferee of the defendant jmidente 
Ute is a representative of the defendant, and that being so, 
that the decree must be enforced against him in execution 
and not by a separate suit.

The question then arises whether under sub-s. (2) of 
s. 47 we can treat this suit as an application in execu
tion. That sub-section provides that the Court may, 
subject to any objection as to limitation or jurisdiction, 
treat a proceeding under the section as a suit or a suit as
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1937 a proceeding, and may, if necessary, order payment of
GotIL any additional Court-fees. We should be very ready to

treat this snit as an appKcation if we have jurisdiction to 
gQ But the obiection is taken that if we treat this suitiUuuTi •' /  ,

as an appKcation, the apphcation is barred by umitation, 
M'tiole 182 of the Indian Limitation Act provides that
for the execution of a decre'e or order of any civil Court
the time is to be three years from the date of the decree
or order, and then various alternative dates are given in
the case of difierent forms of decrees. None of those alter
natives apply to the present case, which is a case of a decree 
upon a condition. Where you have, as here, a decree for 
possession on the payment of a sum on a future date, I do 
not think that the provisions of Art. 182 can have any 
application. It seems to me impossible to say that the 
date of the decree is the starting point of time, because 
the future date on “which the decree is to become executable
may be more than three years from the date of the decree.
I, therefore, think that Art. 181 is the article applicable 
to such a case, and it was so held by the Allahabad High 
Court in Shiam Lai v. Bohan Lal!̂  ̂ Under Art, 181 
limitation runs from the time when the right to apply accrues. 
It is argued here that the right to apply for execution 
of this decree did not arise until the sum of Es. 350 with 
recjuisite interest was paid or tendered, and inasmuch as the 
sum has not been paid up to the present time or tendered, 
it is said that limitation has not yet begun to run. But, 
in my opinion, it is impossible to adopt that view, though 
I should have been glad to do so if I felt justified. It seems 
to me that the plaintiff’s right to enforce the decree arose 
probably on the day of the decree, because there was nothing 
in the decree to prevent him paying the Rs. 350 at once. 
But at any rate it arose in January, 1926, when the sum 
was payable, and he had an absolute right to enforce the 
decree on payment of the amount. The execution of most

(1927) 50 All. 290.
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1937decrees necessitates the possession of a certain amount of 
money , and it is impossible to say that a decree is not execu- Gopal
table because the plaintiff has not got the money necessary f.'
to enable him to execute it. I think ‘we are bound to hold MARUTr̂
that this decree could have been executed by the plaintiff B ea u m ^ c . j. 
at the latest in January, 1926, and as the suit was not filed 
until July, 1930, an application in execution would have 
been out of time. That being so, we cannot treat this suit 
as an application. In my opinion, 'therefore, the appeal 
must be allowed with costs throughout.

Wassoodew J. I agree.
Ajypeal allowed.

J. G. R.
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APPELLATE CIVIL.

FULL BENCH.

Before Sir John Beaumont, Chief Justice., Mr, Justice Broomfield and Mr. Justice
Wassoodew.

GAjSTGADHAB GOPALEAO DESHPANDE Asrc anothee, (okiginal Defewd- 1937 
ASTS), Appellants v .  SHRIPAD ANNARAO DBSHPAKDE (obigikal ^eceviber 2 
Plaintiff), Bespobtdbnt.*

Civil Procedure Cade [Act V of 190S), s. 11, Expl. V—Suit for possession and 
inesne profits— Decree silent as to future, mesne profits— Fresh suit to recover future 
mes?ie profits— Suit not barred—Statute, construction of. ,

It is a well established principle to be applied in the construction of Acts of Parlia
ment that where a certain construction has been placeid by the Goni'ts upon -words 
in an Act, and that A ct is subsequently re-enacted in a later Act which uses the 
■same words, the Legislature must be taken to have known of the construction placed 
upon the old Act and to have intended to adopt it, unless there is something in the 
rest o f the Act which negatives such a conclusion.

Where after a Suit for partition aH,d possession of lands and mesne profits, past 
and future, has been brought and decided and the decree fails to award the claim to

* First Appeal No. 153 of 1934.


