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Before 8 it John Beaumont, Chief Justice.

B A B A J I K O N D A JI jNLiLI a n d  oxhees , heies of t h e  d eceased  K O N D A J I WArtiD 1937
M A N K U  M A L I (oeiginai. Plainthtt-’s hetbs). A pplicants v .  B A L A  J 'A K IR A  <>0

J M H A B  A&'B OTHEES (OniG IN Ah  DEi'ENDANTS), OPPONENTS.*

Oivil Procedure Code {Act V o f 1908), s. 115—Mamlatda-rs’ Courts Act (Bom. I I  o f
1906), s. 23 (2)—Collector— Revision—Mamlaidar's findings of fact—Collectoi'
reversing the findings of fact -^Whether High Court can interfere in revision.

The High Court can interfere in revision under s. 115 of the Civil Procedure Code,
1908, against an order of a Collector made under s. 23 (3) o f  the Manilatdars’
Courts Act, 1906, setting aside a Mamlatdar’s order on the ground that he did not 
ay:ree with the Mamlatdar’s findings o f fact.

Kashirain Mansing v. Rajaram,^^  ̂ Hasan v. Rasul,̂ ^̂  Irbasappa v. Basan- 
govida,'-̂  ̂ Jaqannuth Dewharan v. Dhondu Ananda/‘̂  ̂ and Maruti v. Bankatlal,^^  ̂
referred to.

Civ il  R e v is io n  A p p l ic a t io n  against the order passed b y  
J. G. Simms, Collector of Ahmednagar, in Possessory Suit 
Nô . 33 of 1935 of the Court of the Mamlatdar of Parner.

Suit for injunction.
The land in suit Survey N’o. 47 situate at Parner in Ahmed- 

nagar District belonged to one GhandmaL On August 30,
1935, Chandmal leased the land to Kondaji and Aba. On 
October 15, 1935, the defendants caused obstruction to 
Kondaji and his partner in the cultivation of the said survey 
number. On November 2, 1935, Kondaji (original plaintifi) 
filed a suit under the Mamlatdars’ Courts Act, 1906, in the 
Court of Mamlatdar of Parner against the defendants 
to restrain them from causing obstruction to bis possession 
of the survey number.

The Mamlatdar found (1) that Kondaji was actually in 
possession of the survey number, (2) that the defendants 
were disturbing Kondaji in his possession, and (3) that the

*Givil Revision Application No. 294 of 1936.
‘1' (1911) 35 Bom. 487. <s' (1919) 44 Bom. 595.
<2) (1913) 37 Bom. 595.  ̂ (1923) 43 Bom. 384.

<“5’ (1933) 35 Bom. L. B. 576.
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disturbance commenced within six months before the suit 
babaji was filed. On these findings of fact th.e Mamlatdar, on

December 17, 1935, issued an injunction against the defen- 
Fakiea dants restraining them from causing or attempting to cause

any further disturbance or obstruction to Kondaji.
The defendants apphed to the Collector o f Ahmednagar 

under s. 23 of the Mamlatdars’ Court's A ct,'1906,̂  for revision 
of the order passed by the Mamlatdar. The Collector on 
June 19, 1936, set aside the order of the Mamlatdar because 
he did not agree with the Mamlatdar’s findings of fact.

Babaji and others (plaintifis), who were the heirs of 
Kondaji, applied in revision to the High Court under s. 115 
of the Civil Procedure Code, 1908, against the order of 
the Collector, contending inter alia that the Collector had no 
jurisdiction to reverse the order of the Mamlatdar on a 
question of fact under s. 23 {2) of the Mamlatdars’ Courts 
Act and that the finding or order of the Mamlatdar was not 
tainted with any illegality which alone would have given 
jurisdiction to the Collector to interfere in revision.

The application was heard.
B. G. Rao, for the applicants,

, J. G. Rele, for the opponents.

B eau m o n t  C. J. This is an application in revision under 
s. 115 of the Civil Procedure Code. The applicant made an 
application to the Mamlatdar under the Mamlatdars’ Courts 
Act asking for an injunction to restrain the opponents from 
obstructing him in the possession of certain immoveable 
property. The Mamlatdar held that the appbcant was in 
possession of the property, and that the opponent had 
obstructed him, and granted an injunction. On an applica
tion to the Collector under s. 23 of the Mamlatdars’ Courts 
Act the Collector set aside the order of the Mamlatdar, dis
agreeing with the Mamlatdar’s findings of fact. Now it was 
laid down by a division bench of this Court consisting of Sir
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Basil Scott and Mr. Justice Rao in KasMram Mmismg v.
Eajamm that tiie Collector exercising powers of revision 
Tinder s. 23 o f the Act is not entitled to exercise the powers of  ̂
a Court of Appeal, and seeing that under s. 23 (i) there is no fakiba
right of appeal the Court held that the Collector was not B e a m ^ ^ c , j .  

entitled to set aside the Mamlatdar’s order merely because 
he disagreed with the findings of the Mainlatdar who was 
competent to arrive at those findings. A similar decision 
was given by another division bench of this Court in 
Hasan v. But in Irhasaj^pa v. Basangoivclâ ^̂
a division bench consisting of Sir Norman Macleod and 
Mr. Justice Heaton laid it down that the Court would not 
interfere in revision under s. 115 of the Civil Procedure Code 
unless the party applying to the Court has no other remedy, 
and that in a case under the Mamlatdars’ Courts Act the 
aggrieved party is entitled to file a suit. Accordingly the 
Court in that case refused to interfere. No doubt the facts 
in that case are very similar to the facts in the present case.
In a later case,—Jagannatli Deivlcaran v. DJiondu Ananda,̂ '̂>
■a division bench consisting of Sir Norman Macleod and 
Mr. Justice Crump did interfere with an order of the Collector 
made under s. 23 (2) of the Mamlatdars’ Courts Act on the 
ground that the Collector could only interfere with such an 
order if he was satisfied that it was illegal or improper, that 
is to say, the Court in that case followed the decisions of this 
Court in KasJiiram Mansing v. Rajaram <’-> and Hasan 
MaUh V. Rasul Malih, and did not follow the decision in 
Irhasappa v. BasangowdaŜ  ̂ In the year 1932, the question 
came before Mr. Justice Broomfield in an unreported case, 
and he considered that on the balance of authority the Court 
would interfere in cases of this nature, and he pointed out 
that Sir Norman Macleod, who presided over the Court in

‘1' (1911) 35 Bom. 487. e> (1919) 44 Bom. 595.
(1913) 37 Bom. 595. (1923) 48 Bom, 384.
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^  Irbasa '̂pa v. Bascmgowda^ )̂ Kad also presided over the Court 
babaji the latex case of Jaqannath DewJcamn v. Dhondu AnandaS )̂

K oncaji ^ .
In Maruti v. BanMtlaU '̂) I d^stangiiisned the case of 

Paeiba Ifbasajjpa v. Basangowda,̂ ^̂  but in so doing I expressed 
Beaumont G. J. approval of the principle there enunciated. However the 

cases in the opposite sense were not cited to me. It is very 
Tindesiiahle that the practice of the Court in these cases 
should remain in douht. It is a hardship on litigants if they 
do not know whether an application in revision against the 
order of the Collector under s. 23 {2) of the Mamlatdars’ 
Courts Act will be entertained or not. In my opinion, on 
the balance of authority it must be taken as settled that the 
Court will interfere in these cases. It is clear that such a case 
falls within the terms of s. 115 of the Civil Procedure Code, 
because the basis of the decisions of tliis Court has been that 
the Collector has assumed jurisdiction in appeal, which he 
does not possess under the Act, and has therefore exercised 
a jurisdiction not vested in him. The question is one as to 
the practice of the Court and in my judgment the practice 
must now be taken as settled in favour of interference in 
a proper case.

In the present case the Collector’s order was an order made 
in appeal and not properly in revision. He set aside the 
Mamlatdar’s order because he did not agree with the Mamlat- 
dar’s findings of fact. That, in my opinion, he had no power 
to do. I must, therefore, set aside the order of the Collector 
and restore the order of the Mamlatdar. Rule made absolute 
with costs throughout.

Buie made absolute..

J .  G .  R.

(1919) 44 Bom. 595. '«  n023) 48 Bom. 384.
(1933) 35 Bom. L. R. 576.
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