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Tn this view of the law appellant must fail. A transfer of
the right of adoption by a senior widow to her junior is
recoormzed by Hindu law and this was a transfer and not
merely a contract to convey. There is no authority for the
proposition that she can revoke the transfer-—whether it
be looked on as a gift or sale. The case of Padujirav v.
Ramrev,® which the learned advocate has ecited, was
decided on different facts. A senior widow had resiled from
a promise to adopt, but had not transferred her right. It
is clear, too, that the appellant cannot succeed on the
ground of public policy, for a transfer by a senior widow is
recognized by Hindu law. In fact there seems to be no
principle of Hindu law which runs counter to the ordinary
rule that property sold or given away cannot be reclaimed
at the will of the transfer.

Tor these reasons I agree that the appeal fails.

Appeals dismissed.
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KRISHNAJI VISHNU MURALE axD AxorHeR  (ORIGINAL  PLAINTIZEES),.
Arpricants ¢, VISENU PANDBARINATH BARSODE AND O4DERE (ORIGINAL
DrrENDANTS), OPPONENTS.*

Livil Procedure Code (At V of 1908), section 73—Money decree—DEaccution—Non~
agriculturist deblor—Sale of tmmoveable property—Another monsy decree passed
against sume deblor as agriculturisi—Execution—Rateable distribution,

The applicants obtained a money decree against a debtor (describad in the decres
a3 an agrieulturist). Phe opponent also obtained againgt the same deblor & money
decree in another suit in which it was held that he was not an agriculturist, The
opponent having applied to exccutc his decres by sale of the judgment-debtor’s
immoveable property, the applicants applied for ratesble distribution under section 73
of the Civil Procedure Code, 1908 :—

Held, (1) that the decree in respect of which the applicants sought rateable distri.
bution was one which on the face of it was not executable against the property frow
which fhe assets held by the Court were derived ;

* Uivil Revision Application No, 810 of 1936.
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{2) that the applicants were not entitled to rateable distribution. 1937
Munillal Venilal v. Lakha and 3lonsing™ and Bithel Dasv. Nond Kishore,  Irismxast
zeferred to. VisExT
2
Dattatroya Govindseth v, Purshotfem,™ considered. VisENT
PANDRARINATE

Civi RevistoNan ArpricaTioN {rom an order passed by
V. V. Pandit, First Class Subordinate Judge, Poona, in
Darkhast No. 1968 of 1935. '

Rateable distribution.

The material facts appear sufficiently from the judgment
of the Court.

P. B. Gajendiegedlar, for the apphicants.

4. A. Aderkar, for the opponents.

Brsvmont (. J. This 18 a revision application under
section 115 of the Civil Procedure Code, which raises a short
point as to the right of the applicants to rateabls distribution
under section 73 of the Code. The facts are that the appli-
cants chtained a money-decree against the defendant, and
in their suit it was admitted that the defendant was an
agriculturist, and it is further admitted that the decree shows
on the face of it that the defendant ig an agriculturist. That
being sc, by virtue of section 92 of the Dekkhan Agricul-
turists’ Relief Act the decree could not be enforced
by attachment and sale of the immoveable property of the
debtor. The opponent obtained a decree i another suib
against the same debtor, and in that suit it was held that the
debtor was not an agriculturist. Therefore the decree in
that suit can be executed by sale of the immoveable property
of the debtor. The opponent then applied to execute his
decree by sale of the immoveable property, and thereupon
the applicant made an application under section 73 of the
Code for rateable distribution in respect of the amount due
to him under his decree. The learned Judge held that the
applicant was not entitled to rateable distribution, because

@ (1880) 4 Bom, 429. @ (1900) 23 ALl 106.
: @ (1921) 46 Bom. 635, 7. B.
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his decree could not have been executed against the land
from the sale of which the money sought to be rateably
distributed was derived. The question is whether that
decigion 1s right. Now section 73 provides that where
assets aze held by a Court, and more persons than cne have
"before the receipt of such assets made application to the -
" Court for execution of decrees for payment of moncy passed
against the same judgment-debtor and have not obtained
satisfaction thereof, the assets, alter dedueting the cost of
realisation, shall be rateably distributed among all such -
persons. It is said that all the conditions of that section
have been comyplied with by the applicant, that the assets ave
held by the Court, that the decrees obtained by the decree-
holder and the attaching creditor are both decrees for the
payment of money, that such decrees were obtained against
the same judgment-debtor, that the applicant applied for
execution to the Court by which the assets arve held, and that
application was made before the receipt of assets by the Court.
Assuming all those facts in favour of the applicants, T think
that they are not entitled to rateable distribution. In my
opinion the application to the Clourt referred to in section 73
must be one which, on the face of it, is entitled to succeed.
If the decree under which the applicants claim is on the face
of it one which cculd not be exzcuted against the property
‘tepresented by the money in Court, it seems to me that the
Court cannot allow the applicants to share in the rateable
distribution of such money. This view accords with the
cases referred to by the learned Judge in Manilial Venilal
v. Lakha ond Mansing® and Bithal Das v. Nand Kishore,®
I have ne doubt the Court under section 73 of the Code ig
taking a step in execution, and the ordinary rule is that the
executing Court cannot go behind the decree, and T quita
agree with the decision of the full bench of this Court in
Dattatraya Govindseth v. Purshottam® which holds that under

@ (1880} 4 Bom. 420, @ (1000) 23 AL 106,
@ (1921) 46 Bom. 635, ¥,
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section 73 the Court cannot eo11s1der the question whether
one of the decrees was obtained by frand or collusion. But
in such a case the decree on the face of it is goed. In this
case the decree on the face of it is not good so far as the right
to execute it against immoveable property is concerned.
In a case where the decree, as here, shows that the judgment-
debtor is an agriculturist, or it may be, if the deczee shows
on the face of it that it iz time-barred, I think the Court
could not allow rateable distribution. My Gajendragadlar
“contends that all that section 22 of the Deldchan Agricul.
turists” Relief Act does is to prevent atbtachment ;md sald
in execution of ‘L]ne immoveable property of the debtor, and
he says that if property which was Imumoveable property
of the debtor at the time of the applicant’s decree is sub-
sequently converted into cash, he could levy execution
against that cash, and if there is any surplus over and
above the amount due to the opponent on his deeree, he will
be entitled to attach that surplus. That may or may not
be so. The question would depend on whether the proceeds
of a sale carried out by the Court of property which was
immoveable property at the date of the applicants’ decree
can be regarded as moveable property at the time when the
applicants seek to execute their decree, and whether such
proceeds retain their character of immoveable property as
against the applicants. That is a question which does not
arige on this application, which deals merely with the right
of rateable distribution as between these two creditors. In
my opinion the applicants must fail on the ground that their
decree in respect of which they seek rateable distribution
is one whichon the face of it is executable against the
property from which the assets held by the Court are derived.
I think, therefore, that the judgment was right, and the
applcation must be dismissed with costs.

Application dismassed.
Y. V. D,
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